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THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Appellant,

KATERINA PERICLEGUS AND OTHERS,
Respondents.

(Revisional Jurisdiction Appeal No. 366).

Public  Officers—Promotions— Promotion  posts—Material date at
which a candidate for promotion must possess the required quali-
Sfications under the relevant schemes of service is the date on which
the request for the filling of a vacancy is received by the Public

5 Service Commission under section 17 of the Public Service Law,
1967 (Law 33/67).

The sole issue for determination in this appeal was the material
date at which a candidate for promotion must possess the re-
quired, under the relevant schemes of service, qualifications.

10 Held, thal the first material date at which a candidate must
possess the required qualifications in the case of a First Entry
and First Entry and Promotion Post, is the last date of the
period prescribed in the advertisement for the vacancy by which
applications havc to be submitted and in respect of promotion

i5 posts only, where ne applications are made, ingvitably it is
the date on which the request for the filling of a vacancy under
section 17 of the Public Service Law, 1967 (Law 33/67) is re-
ceived by the Commission.

Appeal allowed.

20 Cases refurred to:
Aristotelous v. Republic (1969) 3 C.L.R. 232;
Papapetrou v. Republic, 2 R.S.C.C. 61;
Peonayides v. Republic (1972) 3 C.L.R. 457;
Kitromelides v. Republic (1973 3 C.L.R. 531.
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Appeal.

Appeal against the judgment of a Judge of the Supreme Court
of Cyprus (Pikis, J. ) given on the 28th Febraary, 1984 (Ruvi-
sional Jurisdiction Case No. 375/82)* whereby the decision of
the Public Service Commission to promotc the interested parties
in preference and instead of the applicants was annulled.

L. Loucaides, Deputy Attorrey-General of the Republic
with 4. Papasavvas, Senior Counsel of the Republic,
for the appellant.

E. Lemonaris, for the respondents.

Cur. adv. vult.

TRIANTAFYFLIDES P.: The judgment of the Court will be
delivered by Mt. Justice A. Loizou.

A. Loizou J.: The only legal issue for determination is
with regard to the material dates at which a candidate for pro-
motion must possess the required, under the relevant Scheme
of Service, qualifications.

The facts of the case arc not in dispute. By Ictter dated the
6th March 1981, addressed to the Chairman of the appellant
Commission, the Director-General of the Ministry of Finance,
acting in this case in the capacity of the appropriatc Authority
concerned under section 17 of the Public Scrvice Law, 1967
(Law No. 33 of 1967), moved the appellant Commission to
proceed to fill the vacancies cxisting in the post of Data Pro-
cessing Officer, 1st Grade, which is a promoction post in the
Ministry of Finance. Unlike the instances of First Entry and
First Entry and Promotion Posts which have under section 31(1)
of the Law to be advertised in the official Gazetie of the Republic,
no such need arises understandably for Promotion Posts, be-
cause they have, as provided by section 31(2) of the law, to be
filled by the promotion of officers serving in the immadiately
lower grade or officc of a particular scction or sub-section of
the public service. As it was very rightly put by the learned
trial Judge in his judgment “thereafter responsibility rested with

*  Reported in (1984) 3 C.L.R, 226.
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the Commission to set in motion the machinery for the filling
of the pest”.

These posts in question are not considered as specialised ones,
hence they come within the ambit of section 36 of the Law which
provides for the cstablishment of Ci-partmental Boards, the
composition, functions ard proccdure < f which will be deter-
mined by the Council of Ministurs, which has for the purpose
prescribed Regulatory Orders by its ‘Cecision No. 17.768 dated
Ist March, 1979, 2ud which weow circulated by -the Director
of the Deparmment «f Personr ol 1o all Government Departments
and Indepondent Offices, by Circular Ni-. 490 of the 20th March
1979, and which Regulatory Orders came into force on the Ist
Jure 1979

No action was taken thercaficr by the appellant Commission
until the 19th Feburary 1982, when a letter wa's ‘addressed to
the Dircetor of the Department of Data Processing to set up
a Dupartmental Beard, as provided by rugulation 3 of the afore-
said Regulatory Orders. The Secretary « f the appellant Com-
missicn forwarded also, fivi copies of the list of candidates for
promotion to the said pest; «ight files «f confidential reports
on the candidates; nine personal files; and five copies of the
Scheme cf Service tor the said post. This letier from the appel-
fant Commission, logether with the attached documents had,
by virtue of the said Regulatory Orders to be sent within two
weeks from the date that the filling of this promotion post was
asked to be done by the appellant Commission. It appears,
however, that because of the general reorganization of the Public
Service, which included reorganization of this department and
these posts, the delay in asking the sciting up of the Departmental
Board was inevitable and in any event, as rightly found by the
jcarned trial Judge, the requirement to submit a Iist of candidate
within two weeks is a directive in the intcrest of speedy admi-
nistration and not mandatory, in which case its nonobservance
would vitiate the whole process of promotions.

The Departmental Board censidered the candidates and it
cam¢ to the conclusion that all candidates possessed the quali-
fications required by the Scheme of Scrvice for the post and pre-
pared a list ¢f the cleven candidates in alphabetical order and
gave its views in respect .of each one of them.
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The appellant Commission then at its meeting of the 7th
May, 1982, proceeded to consider the filling of the posts. 1t
postponed, howcver, further examination as there arese the
question as to the meaning of the required qualification “four
year, at least, expericnce in Jata processing, which must include
analysis of systems and ur programming of clectric computers
of which three at leust in the Public Service™. A logal opinion
was sought by the appellant Commission which was given to it
to the effect, that experience in the Public Service has a different
meaning than “Pubtic Scrvice™ or “'scrvice’, which terms unlike
experience arc defined by section 2 of the Law as excluding “ser-
vice by persons whose remuneration is calculated on a daily
basis” as, indecd, expericnce is unrealated to the nature of the
service and the remuncration,  Two cases were referred to in
the opinion given by the legal Assistant, attached to the appellant
Commission, as relevant in tiis respect, namely that of Aristo-
telous v. The Republic (1969) 3 C.L.R. 232 and Theodoros
Papapetrou v. The Republic, 2 R.S.C.C. 61, where at p. 70 it
was said that “‘the ferm ‘experience’ inevitably contains the
notion of knowledge acquired through acting in a certain capa-
city and cannot be reasonably interpreted as amounting to know-
ledge acquired through observation and study™.

The appellant Commission then at its mucting of the 5th
August 1982, procecded with the filling of the post and chose
nine of the cleven candidates. But before, taking any furiher
step, the appellant Commission at its meeting of the 17th August
1982 re-examined the matter and ascertained that the four appli-
cants did not possess the required qualification of the relevant
Scheme of Service, namcly of four ycars cxperience at ail mater-
ial times, in particular at the time of the preparation of the list
of candidates by the secrctary of the Public Service Commission
for forwarding to thc appropriate Departmentsl Board, time
which in accordance with the opinion of the Deputy Attorncy-
General of the Republic under No. 31(C)/61/4 and datad 27th
November 1980, should not exceed two weeks from the sub-
mission of the proposal of the appropriate Authority, for the
filling of the post. The proposal of the appropriatc Authority
was submitted on the 6th March 1981 and the present applicants
did not possess on the 21st March 1981, “experience of four
years in data processing, which included analysis of systems
and of programming on clcctronic computers of which at least
three in the Public Scrvice”. The appellant Commission then
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in view of the abovz “decided to revoke its Cecision dated Sth
August 1982 for the promotions to the post of Data Processing
Officer Ist Grade™. It then appointed another officer to one
of the posts as possessing the required qualifications and being
suitable for it and left the remaining post vacant.

A perusal of the records and a study of the whole process
followed by the appellant Coemmission is indicative of the
thorough way in which it acted in this case. In fact the opinion
of thc Deputy Attorney-General referred to in the minutes of
the appetlant Commission, is, in so far as relevant, as follows:

“In my view the qualifications required for promotion to
premoticn posts on the basis of Section 44(1)(b) of the
Public Service Law must be possessed by the candidate
(a) at the time of the act of promotion by the Public Service
Commission, and {b) at the time of the preparation of the
list of candidates by the Dcpartmental Board and the time
of the consideration of the rclevant merits of the candidates
by the same board. and (c) at the time of the preparation
of tic list of candidates for promotion by the Public Service
Commissien for forwarding to the Chairman of the appro-
priate Departmental Board which is limited to two weeks
from the date when the filling of the promotion post was
asked to be donc by the Public Service Commission’™.

It is not in dispute that the candidates did not possess the
required experience at the time of the preparation of the list
of candidates by the secretary of the appellant Commission
though they possessed it on the 19th- February, 1982,

There was a consensus among counsel, which the learned trial
Judge indorsed, as far as the requirement of possessing the neces-
sary qualificaticns for promotion by a candidate on the date
on which the promction is made. This was founded, as the
learned trial Judge pointed out, on a proper appreciation of the
provisions of the Public Service Law, and on authorities both
of the Greck Council. of State,—and refeience inter alia was
made to its decisions No. 1697/50, 1001/65--and to our Case
Law namely to thosc of Panayides v. The Republic (1972) 3
C.L.R. p. 457 and Kitromelides v. The Republic (1975) 3 CL.R.
p- 531 which latter case was to be considered, as indirectly lend-
ing support to thc aforesaid proposition.
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This, however, was not the end of the matter as it was argued
on behalf of the appellant Commission that candidates should
possess the necessary qualifications at an earlier also date, nam:.-
ly the date of settling the list of candidates for promotion which
it was only natural, as such list should include all those cligible
for promotion at the time of iis compilation.

The lcarned trial Judge rgjected this submission on the grouidl
that regulation 3 docs not establish a timelimit for detcrmining
eligibility for candidates for promotions and that if the list
is submitted at a later date, as in the present case, the Commis-
sion was duty bound to include therein every candidate that
had at the time the necessary qualification as it was done when
they first reached the decision which was subsequently revoked.,
which he held, was wrong and addead that “if one were to probe
the implications of their decision, by delaying activation of the
process for promotion, imany candidates having the qualifications
for promotion at the time of filling the post could be excluded
for no good reason. The decision of the Commission, if
accepted as based on sound principles of administrative law,
it could lead to endless zbuse™.

Before, however, procceding any further it sheuld be pointed
out that in the Panayides case (supra), the issue was whothor
the applicant in that casc who had acquited the required quali-
fications after the subjuct promotions were made by the Commis-
sion, could be considered as a candidate becausc of the Commis-
sion examining, on account of the reorganization of the service,
as from which date such promotions should take eficct. The
question of a candidate nnt possessing qualifications at some
critical time prior to the making of the promotion by thc Com-
mission and acquiring them in the meantime and possessing
same on the date thc promotions were made could not and did
not arise.

In Kitromelides case (supra), the question arose as to the mean-
ing of the Scheme of Service then in force and the Commission
diferred making an appointment rending clarification by the
Council of Ministers. The schems was accordingly amended,
thus removing the difficulty. The applicants in that case did
not qualify under the scheme as amended though they qualified
under the old scheme. So the decision of the Commission to
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exclude them as candidates because of the requirements of
the amended scheme was declared as null and void.

It has been argued before us by the Deputy Attorney-General,
who icd the case for the appellant Commission that support
for his opinion, earlicr referred to and which he reiterated in
this Court, may be found in the Law itself and in particutar in
secticn 17, by virtue of which the motion or propos:l to take
action for the filling of vacancics in any public officc has to be
made in writing to that effect by the approprinte Authority
concerned, read in conjunction with its scctions 30 and 31,
as amended by Laws Nos. 3t of 1980, 10 of 1983 and 20 of
1984. He urged that by analogy to the casc of First Entiy
and First Eniry and Promotion Posts, in respect of which the
vacancy has to bo advertiscd in the official Gazotte and a candi-
datc must posscss the required qualifications at the time at
Icast of submiiting his application which has to b¢ within the
specified time in such notice, normally thrue weeks frem public-
ation, so in the case of a vacancy in a promotion post the quali-
fications must be pussessed within the period of 14 days pres-
cribed in rogulation 3 of the Regulatory Orders, during
which time the list of candidates has to be submitted to the
Departmental Board.

Before we proceed any further, we consider it useful to sct
out hercin section 35 of the Law which deals with the selection
for vacancies in specialized offices and which reads as follows:—

“(1) Before any appointment or promotion to a specialized
office, the Commission shall ask for the advice of the
appropriatc Advisory Board.

(2) All applications rcceived by the Commission for any
vacancy advertised or, in the casc of promotion to a
Promotion office, a list of the candidates eligible for
promotion thereto prepared by the Commission shall
be forwarded by the Sccretary of the Commission to the
chairman of the appropriatc Advisory Board within
a fortnight of the closing date for the submission of appli-
cations or of the date on which the Commission received
a request for the filling of the Promotion office, as the
case may be.
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{(3) The Advisory Board shall examine all the applications
received for any vacancy advertised or the list of candi-
dates cligible for promotion thereto, as the case may be,
and preparc a list of those candidates who posscss all
the qualifications prescribed in the relevant scheme of
service.

(4) The Advisory Board shall then take steps to determine
the relative merits of the candidates. In determining
the merits of the candidates the Advisory Board may
require the candidates to undergo a  written or oral
examination or both,

(5) The advisory Board shall ther forward a report to the
Commission containing the names of the candidates
reccommended for sclection for appointment or pro-
motion, in their alphabetical order:

Provided that, if suitabie candicates are available
not less than four candidates shall be recommended in
respuct of cach vacant cffice.

{6) The Commission shall select the persons to be appeinted
or promotud frem amongst the candidates reccommended
by thc Advisory Board:

Provided that the Commission may interview the
candidates recommended by the Advisory Board before
making the selection™.

Unlike the position in other countrics and particufarly in
Greece where express statutory provision has been made as
rcpards the material dates at which a candidate must pessuss
the required qualifications, no such provision exists in our law.
It is thercfore by reference to the totality of the relevant
provisions of the Public Service Law that a dccision has to be
reached on the subject.

It transpires from an examination of section 35 read in con-
junction with sections 30 and 31 as amended, that in cases of
filling of vacancics of First Entry and First Entry and Promotion
posts an application has to be submitted by a candidate,— (sub-
ject to the exception made by the proviso to section 31(1) which
was added by section 2 of Law No. 10 of 1983 with which we
are not ccicerned on this occasion); in response to an advertise-
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ment for 4 vancancy which has to be made by virtue of the provi-
sions of section 31(1) and in which the date by which applica-
tions must be submitted has to be specified. Consequently
in view of the said imperative provisicns no one can be consider-
¢d as a candidate if in such cases he has not submitted an appli-
catton within the prescribed time.

Furthermore in the case of appointments or promotions to
a specialized post all applications received, or in the case of
promotions to a Promaotion Post, a list of the candidates eligible
for promotion thereto prepared by the Commission, has to be
forwarded by its Scerctary to the Chairman of the appropriate
Advisory Board within a fortnight of the closing date for the
submission of applications or the date on whichthe Commission
received a request for the filling of the promotion post, as the
case may be, as provided by subsection 2 of scction 35 here-
inabove set out.

[i is obvious that the 14 days perivd allowed to the Commis-
sion to forward the application or prepare the list of cligible
candidates from the closing date specified in the advertisement
or the date on which the request for the filling of the promotion
office was received by it is a period that was intended to facilitate
the work of the Commission rather than affect in substance the
administrative process.

Given therefore that the examination of the cligibility of the
candidates commences in the case of specialized posts when
the applications are submitted or in the case of promotions to
such posts only when the list of cligible candidates is prepared
for transmission to the Advisory Board and that the 14 days
period during which this has to be done is only intended, as
alrcady said, to facilitate the werk of the Commission, one is
led to the conclusion that a candidate must possess the required
qualifications the latest on the last date that he is allowed to
submit his application in respect of posts to which section 31(1)
of the Law refers and in the case of officers in the service who
are entitled to promotion to a post to which section 31 subsection
2 of the Law rcfers on the date on which the request for the
filling of the promotion post wes reccived. It is as a matter,
however, of equal treatment and for the sake of uniformity
that the cligibility for all candidates in cascs of First Entry and
First Entry and Promotion Posts must exist on the last date

585



A. Loizou J, Republic v. Pericleous and Others (1984)

specified in the advertisement for the submission of applications
which naturally in time comcs after the date the request of the
appropriate Authority for ihe filling of a post is reccived by the
Commisston,

As regards, however, nonspecialised offices, no such claborate
provisions arv to be found in the Law itscif. Section 36 thereof
which provides for the establishment of departmental boards
for the purpose of advising the Commission in respect of appoint-
ments or promotions to any office which is not a specialised one,
empowers instead the Council of Ministers to make Regulatory
Orders which have been made in this case as we have scen
and which are modelled, as circumstances permit, on the pro-
cedure prescribed by section 35 of the Law, and there is nothing
against this procedure which achieves to the extent possible
the dusired uniformity is the process of appoiniments and promc-
tions 1o various offices.

With the aforesaid in mind we have considered the issues raiced
before us very carcfully as they are of great importance becausc
of their gencral application and their consequence to public
officers or prospective candidates for public offices and we have
ccme to the conclusion that the first material date at which a
candidate must possess the required qualifications in the case
of a First Entry and First Entry and Promotion Post, is the last
date of the pericd prescribed in the advertisement for the vacancy
by which appiications have to be submitted and in respuct of
Promotion Posts only where no applications arc made, incvitably
it is the date on which the request for the filing of a vacaney
under scction 17 of the Law is rcceived by the Commission.
These dates are the dates on which thy substance the admini-
strative process for appointments and promoticns by the
Commission is set in motion. They are as such imperscnal
in character and unrelated 1o the expediticus or delayed acticn
of the appiopriate administrative organ conceired with such
appoiniments and prcmotions ard which are fundamental
safeguards for gocd and proper administration. Noedless to
say that the candidates must contirue to poscess the required
qualifications also on the day the decision to appeint or promote
him is made.  And we agree on this point with the learned trial
Judge.

Furthermore ihe possibility of candidates being required
to go through a written or oral examination or both, as provided
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by subscction 4 of swction -31 or ‘subsection 4 -of section -35,
stréngthens the view that -once -this -precedes -the making -of 'the
decision ‘for appoirtment -or -promc tion by the *Conimission a
candidate ‘must -possess the required ‘qualifications when ‘uncer-
going such examination, which ‘takes place naturally carlier
that the -date ‘the decision -to -appeint -or ‘promote, is “‘made.
Likewise where intervicws arc held.

Any -Gther approach would ‘incvitibly lead to ‘odd situatiors
by candidates -becoming eligible up to 'the last -moment bétween
the various stages of the administrative 'process and the final
making ot the decision'to appdint-or.promaote ‘by‘the respondent
‘Commission.

We thérefore regret that 'we cannot iiphold the judgmént ¢
the ledirned trial Judge which we'set aside. We allow the apjea
and we confirin ‘héreby the subsjudice ‘decision -as ‘the four 1és-
pondcts'in this appeal did not possess the required qualifications
under the relevant scheme of service on the date the reguest
for the filling of these promotion posts was received by the'Com:
mission.

Appeal -aflowed.
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