(1934)
1984 April 11
[STYLIANIDES, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANTONIS SKAPOULLIS,
. Applicant,

THE REPUBLIC OF CYPRUS, AND/OR
THE PUBLIC SERVICE COMMISSION,
Respondents.

(Case No. 88/83).

ANDREAS KYPRIANOU,
Applicant,

THE REPUBLIC OF CYPRUS, AND/OR
THE PUBLIC SERVICE COMMISSION,
Respondents.

{Case No. 99/83).

Public Officers— Promotions— Annual confidential reports—Six month-
Iy reports on officers serving on probation—They may, in the
absence of annual confidential reports, be used to evaluate the
performance of the candidates during their short period of service
—And existence of annual confidential reports is not a prere-
quisite for promotion if a candidate possesses the qualifications
laid down in the scheme of service and fulfils all other reguire-
ments—Section 44{(1)(c} of the Public Service Law, 1967 (Law
33/67).

Public Service Law, 1967 (Law 33/6TY—Construction of section 44(1){c)
of the Law.

Public Officers—Promotions—Schemes of service providing for “‘four
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years experience out of which at least tiree in the public service”
—Notion of “‘experience”—" Experience in the public service”
should be distinguished from “service’’—Whether service on
contract satispes above requirement.

5 Administrative Law—Misconception of fact—Administrative Judge
in doubt regarding the existence or not of factual misconception
—Entitled to annul the relevant administrative action in order
to enable the Administration to ascertain the correct facts in a
manner leaving no room for doubt.

10 Public -Officers—Promotions—Public Service 'Commission—Labouring
under a misconception as to the qualifications of one of the-inter-
ested parties—--His promotion annulled.

23

These recourses were directed against the decision «of the
respondent Commisston to promote the interested parties tc
the post of Data Processing Officer.

Counsel for the applicants mainly contended:

(a)

(b)

)

That the sub judice decision was contrary to section
44(1)(©)* and (3)** of the Public Service Law, 1967
(Law 33/67) in that two of the interested parties had
no confidential reports for the last two years.

That the interested parties did not have the quali-
fications of “at least 4 years experience out of which
at least three in the public service', envisaged by the
schemes of service.

That the Commission acted under a misconception
of fact because it compared the annual confidential
reports of permanent officers with the 6-monthly
reports of officers on probation and because it wrote
in its decision that interested party Aristidou was
the holder of a University Degree whereas in fact he
was the holder of a Diploma of Programmer of the
Ministry of Education of Greece and a Diploma of
the School of Statistics (Highest Industrial School)
of Pireaus.

Section 44(1)c) provides that no officer shall be promoted to another
office unless he has not been reported upon in the last two annual con-
fidential reports as unsuitable for promotion.

Section 44(3) provides that in making a promotion the Commission shall
have due regard to the annual confidential reports on the candidates.
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Contention (a) was based on the fact that in respect of two
of the interested parties, who were serving on probation, there
were only 6-monthly reports in accordance with section 43(2)
of Law 33/67 but no annual confidential reports; and contention
{b) was based on the fact that the interested parties were sening
in the Data Processing Department on contract.

Held, (1) that the true construction of s.44(1)(¢c) of Law 33/67
15 that an officer, who was reported as unsuitable for promotion
in any of the Jast two annual confidential reports, is not eligible
for promotion; that the existence of two annual confidential
reports is not a prerequisite for promotion if the applicant
possesses the qualifications laid down in the scheme of service
for that office and fulfils all other requirements; that had it
been otherwise then all officers on probation would be excluded
from promotion; that this is not the object of the legislator and
if there is any ambiguity—and there is none—this is determined
in favour of the subject—the civil servant: accordingly contention
(a) must fail,

(2) That *“‘experience” coniains the notion of knowledge ac-
quired through acting in a certain capacity; that “experience
in the public service’ should be distinguished from “‘service”
and that it may be acquired by discharging duties; that it is not
necessary to actually hold a post in a substantive capacity;
that had the intention been as submitted by counsel, it would
have been clearly expressed by the use of the word *“service”
in place of “experience’’; that all five candidates possessed the
required qualifications at the material time, i.e. within one week
of the receipt by the Public Service Commission of the request
for filling these promotion vacancies, i.e. on 8.9.1982; and that
the Departmental Board, and ultimately the Commission,
rightly considered the interested parties and the applicant
Kyprianou as candidates satisfying the requirements under
the scheme of service and the Law; accordingly contention (b)
must fail.

{3) That the confidential reports should be regarded as con-
stituting part of the overall picture of the merits of cach candi-
date which the Commission has to weigh as a whole; that though
the confidential reports of the officers on probation are not
prepared stricto sensu for the same purpese as annual con-
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fidential reports of the permanent officers, yet they are a picture

of the merits of an officer; that they may, in the absence

of annual confidential reports, be used to evaluate the perform-

ance of the candidates during their short period of service:
- and that there is nothing wrong in taking them into consider-
ation in the evaluation of a candidate for promotion.

(4) That a misconception as to facts may consist of either
the taking into account of non-existing facts or the non-taking
into account of existing facts; that the content of the relevant
part of the decision of the Commission betrays that it was labour-
ing under a misconception as to the qualifications of interested
party Aristidou; that, therefore, the factual position on which
the decision with regard to Aristidou was based, was definitely
incorrect in a material respect—his qualifications—notwith-
standing the fact that the personal files were before the Comunis-
sion; that when an administrative Judge is in doubt regarding
the existence or not of factual misconception, he is entitled to
annul the relevant administrative action in order to enable the
Administration to ascertain the correct facts in a manner leaving
no room for doubt; accordingly the decision to promote intet-
ested party Aristidou must he annulled and the recourse will
partly succeed.

10

20

Promotion of imteresied party
Aristidou annulled. Otherwise
recourse dismisscd.,

Cases referred to:
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Mikeliidoy v.. Republic (1981) 3 C.L.R. 461;
Christides v. Republic (1966) 3 C.L.R. 732:
fordanou v. Republic (1967) 3 C.L.R. 245;
Evangelou v. Republic (1965) 3 C.L.R. 292:

35 loannou v, Republic (1977) 3 C.L.R. 61;
Theodossiou v. Republic, 2 R.S.C.C. 44 at p. 47.
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557



Skapoullis and Another v. Republic (1984)

Georghiades ond Another v. Republic {1970) 3 C.L.R. 257 at
p. 269;

Georghiou v. Republic (1976) 3 C.L.R. 74 at pp. 82, 83;
Photiades & Co. v. Republic, 1964 C.L.R. 102; .
National Bank of Greece S.A. v. Republic (1970) 3 C.L.R. 430,

Recourses,

Recourses against the decision of the resppndent to promote
the interested parties to the post of Data Processing Officer, Ist
Grade in preference and instead of the applicants.

A. S. Angelides, for the applicants.

R. Gavrielides, Senior Counsel of the Republic, for the
respondents,

Cur. adv. wult,

StYLIANIDES J. read the following judgment. The Public
Service Commission filled three vacancies of Data Processing
Officer, 1st-Grade. They are promotion posts. There were 5
candidates. The two applicants having not been selected for
promotion filed these recourses whereby they seek the following
relief:-

“(1) A declaration of the Court that the decision and/or act
of the respondent to promote Aristos Aristides, Costas
Kalopsidiotis and Katerina Perikleous to the post of
Data Processing Officer, Ist Grade, is null and void and
of no effect whatsoever;

(2) A declaration that the refusal and/or omission of the
respondent to promote the applicants to the post of Data
Processing Officer, Ist Grade, is null and void and of no
effect, and what was omitted must be done™.

Counsel for the applicants relied on the following arguments :-

I. Two of the promotees, interested parties, who were
appointed on probation to the immediate lower grade
(2nd Grade) on 15.10.80, were not eligible for promotion
as they did not have two annual confidential reports, in
violation of s.44 of the Civil Service Law, No. 33/67;

558

10

15

20

25

30



15

20

25

3 CLLR. Skapoullis and Another v. Republic Stylianides J.

2. The decision of the Commission is faulty as it lacked due
inquiry into all the relevant factors; and,

3. The respondent Commission failed in its paramount
duty to select the most suitable candidate for promotion.

GROUND No. 1:

“Promotion” is defined in 5.28 of the Public Service Law and
was judicially considered, inter alia, in The Republic of Cyprus v.
Charilaos Aristotelous and Others, (1982) 3 C.L.R. 497.

“Promotion posts’” in a Government scheme of service does
not connote any restriction of eligibility to holders of particular
posts in the public service but merely implies the exclusion of
peisons holding no public posts in the immediate lower grade.

Applicant in Recourse No. 99/83 and interested parties Kalo-
psidiotis and Aristidou were appointed as Data Processing
Officers, 2nd Grade, on probation on 15.10.80, and they were
confirmed on 15.10.82. (See Official Gazette dated 31.12.82,
Notification No. 2934). During the two years of their proba-
tion confidential reports were submitted every 6 months in com-
pliance with 5.45(2) of the Law. The final report of the pro-
bationary period contained a definite recommendation for their
confirmation.

The forms of the ordinary confidential reports for the perma-
nent civil servants, who are not on probation, are different from
those submitted for officers on probation. The confidential
1eports on all officers, except those on probation, are annual.
The Commission in making a promotion shall have due regard
to the annual confidential reports on the candidates - (section
44(3)). No officer shall be promoted to another office unless
he has not been reported upon in the last two annual confiden-
tial reports as unsuitable for promotion - (section 44(1)(c)).

It was vigorously argued by counsel for the applicants that it

is a prerequisite for the promotion of any officer to have at least
two annual confidential reports, and as two of the promotees,
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interested parties, lacked this qualification, the sub judice deci-
sion is contrary to Law.

It is correct that the six-monthly reports for the officers on
probation aim at the ascertainment of the suitability of the pro-
bationer for confirmation whereas the object of the annual con-
fidential reports on all other officers is the suitability of the officer
for promotion and in general for the advancement in his career
and the achievement of the objective of the public service.

The true construction of s.44(1)(c) is that an officer, who was
reported as unsuitabie for promotion in any of the last two
annual confidential reports, is not eligible for promotion. The
existence of two annual confidential reports is not a prerequisite
for promotion if the applicant possesses the qualifications laid
down in the scheme of service for.that office and fulfils all other
requirements. The true meaning of s.44(1)(c) is that an officer
is precluded from promotion if he was reported as unsuitable.
Had it been otherwise, then all officers on probation would be
excluded from promotion. This is not the object of the legisla-
tor and if there is any ambiguity - and I see none - this is deter-
mined in favour of the subject - the civil servant.

The scheme of service provides that the required qualifications
are at least 4 years’ experience out of which at least three in the
public service. The applicant in Recourse No. 88/83 was ap-
pointed in the public service on 1.12.78; the applicant in Re-
course No. 99/83 was appointed on probation on 15.10.80;
interested party Perikleous was appointed on 1.12.78 and inte-
rested parties Aristidou and Kalopsidiotis were appointed on
probation on 15.10.80.

The Departmental Board in its repoit dated 6.12.82, at page 2,
noted the following:-

“TyeTikd pe TNV TElpa TV UTTOWn ity o unxovoypdenon 1
omoia va TeprAaupaver Avdduon Zvornuérev xaif/n Tipoypap-
paTigpd OTress atroaTeiTan ormo TO oYETIKG ZxESio Yrrnpeoios
n Tunuarikg Emrpotrs embupel v avagéper s o1 vrow-
pior mépav TN TEipas Tous oTn Anudoix Yrnpeola Exow
Ko Thv e KaTw emmrpdéobern meipa:

ApioTeibou ‘AproTog

Epydobnke oo Tufjpa Mrnyxovoypagikew Ymrnpeolcv

560

Ln

10

20

25

30

35



10

15

20

25

35

3 C.L.R. Skapoullis and Another v. Republic Stylianides J.

cav Tlpoypauparioris ue oluPacn ywx Tnv TepioBo
2.1.1979-14.10.1980. Epy&obnke emions ywx Blo Te-
plrov xponia cav Tipoypouuomioris oro Ymoupysio
TMenBeios ™ns EAAGSas.

KahoyrBierrng Koo

Epydofnke o1d Tuflua Mnyavoypagikiv Yrnpeoicov
oav [Tpoypappermioris pe oUpPacn yix Trv mepiobo
2.1.1979-14.10.1980. Epydotnke emions yio Blo ypo-
na cav [Tpoypapperiotis/ Avedutis oto Mecoyeiakd
Kévtpo Epeuviov,

Kumrpravotr *AvSpéoas

Epydodnke oro Tufpa Mnyovoypagikav Yrmpeoiow
gav TlpoypapuaTioTis pe oupPaon yix Tnv mepiodo
2.1.1979-14.10.1980. Epydotnke ewions yia Tpels prives
oav Mpoypopparioths oro Mecoyeaioxd Kévrpo Epewvow
kot yio Tpla oyedov pona oro Kévrpo Emiornuovikcov
Epewvcov Touv Ymoupyelov Teudeias tns Totyikns Anuo-
kporrias”,

(“*In relation to the experience of the candidates in Data
processing inciudes analysis of programmes and/or pro-
grammization as required by the relative scheme of service
the Departmental Committee wishes to state that the can-
didates in addition to the experience in the public service
have the following additional experience.

Aristidou Aristos

Worked in the Data Processing Services Department
as a Programmer on contract for the period 2.1.79 -
14.10.80. He worked also for about two years as a
Programmer in the Ministry of Education in Greece.

Kalopsidiotis  Costas

Worked in the Data Processing Service Department on
coniract for the period 2.1.79 - 14.10.80. He worked
also for two years as a Programmer/Analyst at the
Mediterranean Research Centre.
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Kyprianou Andreas

Worked in the Data Processing Services Department
as a Programmer on contract for the period 2.1.79 -
14.10.80. He worked also for three months as a
Programmer at the Mediterranean Centre and for
almost three years at the Centre of Science Research of
the Ministry of Education of the (zechoslovak Re-
public™).

The scheme provides for at least three years’ experience in the
public service. “‘Experience” contains the notion of knowledge
acquired through acting in a certain capacity. (Theodhoros G.
Papapetrou v, The Republic, 2 R.5.C.C, 61, at 70). “Experience
in the public service” should be distinguished from “service”.
Experience may be acquired by discharging duties. It is not
necessary to actually hold a post in a substantive capacity. Had
the intention been as submitted by counsel, it would have been
clearly expressed by the use of the word “service” in place of
“experience’”. All five candidates possessed the required qua-
lifications at the material time, i.e. within one week of the receipt
by the Public Service Commission of the request for filling these
promotion vacancies, i.e. on 8.9.82,

In view of the foregoing the Departmental Board, and ulti-
mately the Commission, rightly considered the interested parties
and the applicant Kyprianou as candidates satisfying the re-
quirements under the scheme of service and the Law.

GROUND No. 2:

Failure to make a due inquiry causing lack of knowledge of
material facts amounts to misconception of fact. (Joannides v.
The Republic, (1972) 3 C.L.R. 318, at pp. 324-325; Mikellidou
v. The Republic, (1981} 3 C.L.R. 461). A misconception as to
facts may consist of either the taking into account of non-existing
facts or the non-taking into account of existing facts. {(The
Judicial Control of Discretionary Powers by Economou, 1965,
p. 243, Christides v. The Republic, (1966) 3 C.L.R. 732; lor-
danou v. The Republic, (1967) 3 C.L.R. 245).

The argurr{ent on this grourd was based on:-

(a) Comparison of annual confidential reports of perma-
nent officers with 6-monthly reports;
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(b} The Commission wrote in' its decision that interested’
party Aristidou. was.the.holder of a. University Degree
“TlavemoTnmeoxoy TTuyiov” whereas' in' fact. he is the
holder of 'a' Diploma: of Programmer. of the: Ministry
.of Education of Greece'andia* Diploma of. the School
of Statistics (Highest Industrial’' School) of Pireaus; and’

{¢) The Commission' erroneously considered® that' Peri=-
kleous: was™ graded’ “excellent’ in Her  6=monthly con-
fidential reports im 1980:81° wiiereas she was only
“Very Good”, and: the' recommendations: of the Head’
of* the Department: were: inconsistent: with the record’

The-claiim of ‘officers'to- promotioniis considered’ on” the:basis-
of merit.. qualification' and: seniority -- (section: 44(2)" of' Law-
33/67):

The- confidential* reports should. be* regarded’ as- constituting:
partrof the overall*picture:of the merits of each candidate-which-
the Commission has to> weigli- as’ a* whole’ -- (Evangelou- v. The
Republic, (1965y 3*C. LR 292 Ioannow:y: The*Républic, (1977Y
FCIL.R. 61). Thoughthe-confidéntialreports:ofithe:officersion:
probation*are notipreparedistricto sensu-for the’same purpose-as:
annual confidentiali reports oft the: permanent: officerss. vet: they
are:a_picture. of the:merits,of: an.officer.. They may..inithe:ab:
sence of annual: confidential reports;. Be* used! to> evaluate® 1he
performance-of ttie:candidates during theirshort period of servi:-
ce; There:is nothing wrong in. taking. them:into-consideration-
in the- evaluation. of’ a. candidate: for promotion:

Interested: party Aristidou, as-it’ emerges- from® lis- personak
file; is the'Holder:ofvarcertificateissued’ by the:Ministry;of:Educa:-
tionof ‘Greece; certifying thatihe:graduated atprivate vocational:
schooli of secondary; edircation: that: is>equivalént: to: the* public.
vocational'schools:ofithe:same-gradé: Herissalsorthierholderrof!
a:Diploma:of the:ScHool oft Statisticsswhich functionssunder:the
supervision: ofi’ the- Highest: Industrial' School? off Pircaus.. In.
the subjudice:decision: weread: “OiilMipikAfousikai:’ Apiorelbous
KOTéYOUY. TOVEMOTHaR. TTuxid 600 & ZrawoUAAns: kaTiyen
& Higher: National® Diploma®™.. (English® translution:. “Pe¢=
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rikleous and Aristidou are the holders of university
degrees whereas Skapoullis possesses a Higher Natio-
nal Diploma”). Perikleous is the holder of a B.Sc.
Degree in Computing and Statistics. The personal file
of Aristidou was before the Commission. WNevertheless, the
context of the relevant part of the decision above-quoted betrays
that the Commission was labouring under a misconception as to
his qualifications. It does not simply misdescribe his certificates
but it compares his academic qualifications with those of Ska-
poullis, upgrading thereby Aristidou and undergrading Ska-
poullis qualification-wise,

In the minutes of the sub judice decision Perikleous is recorded
as "Excellent’”” for 1980-81 whereas in fact she was rated with 9
“Very Good™ and one “Good” for 1980, and 9 “Very Good” and
3 *Good” for 1981. Even with this correction of the assessment,
her confidential reports continue to be the best. The Commis-
sion had before it the file of the confidential reports.

Towards the end of the hearing of these cases counsel for the
respondents produced an extract from the minutes of the meeting
of the Commission of 12.11.83 whereby it is explained how this
error of record was committed. Had I entertained any doubt as
to the correctness of this explanation, I would have had no alter-
native but to annul this promotion.

The Commission takes into consideration the recommenda-
tions of the Head of the Department. If it is found that such
recommendations are inconsistent with the overall picture pre-
sented by the confidential reports of the applicants and the in-
terested parties, the sub judice decision has to be annulled as the
Commission acted under a misconception of fact.

I went through the personal files and confidential reports of
the parties, with the exception of the personal file of Perikleous,
which was not produced, and 1 could find no inconsistency
between the recommendations of the Head of the Department
before the Commission and the record as appearing in the said
files.

GROUND No. 3:

I need not repeat that the paramount duty of the Commission
is to promote the most suitable candidate for the interest of the
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service und the public. In doing so the Commission should
decide who is the most suitable amongst the qualified candidates
on the totality of the circumstances pertaining to cach one ol
them - (Theodossiou v. The Republic, 2 R.S.C.C. 44, at p.47)

So long as the Authority exercises its discretionary power ir
conformity with the statutory provisions and the rules and re-
quirements of administrative law generally, including good faith
the Court cannot interfere. [t cannot substitute its own opinior
as to the merits of the candidates for that of the promoting autho-
rity - (Pattichis and Another v. The Republic, (1968) 3 C.L.R
374; Soteriadou and Others v. The Republic, (1983} 3 C.L.R
921).

When the Public Service Commission selects a candidate or
the basis of comparison with others, it is not necessary to show
in order 1o justify his selection, that he was strikingly superior tc
the others. The administrative Court cannot intervene in ordes
to set aside the decision regarding such selection unless it is
satisficd, by an applicant in a recourse before it, that he was ar
cligible candidate who was strikingly superior to the one who waz
selected, because only in such a case the organ which has made
the selection for the purpose of an appointment or promotion is
deemed to have exceeded the outer limits of its discretion and.
therefore. to have acted in excess or abuse of its powers. The
onus of establishing his striking superiority lies always on the
applicant in a recourse. (Evangelou v. The Republic, (1965) 3
C.L.R. 292, at 299-300; Georghiades and Another v. The Re-
public, (1970) 3 C.L.R. 257, at 269; Georghiou v. The Republic.
(1976) 3 C.L.R. 74, at £2 83).

In view of what I have endeavoured to explain in this judg-
ment, | find that the factual position on which the aforesaid de-
cision with regard (o Anstidou was based, was definitely in-
correct in certain material respect - his qualifications - notwith-
standing the fact that the personal files were before the Commis-
sion. When an administrative Judge is in doubt regarding the
existence or not of factual misconception, he is entitled to annul
the relevant administrative action in order to enable the Admi-
nistration to ascertain the correct facts in a4 manner leaving no
room for doubt - (Consrantinos loannides v, The Republic (supra);

565



Stylianides J. Skapoullis and Another . Republic (1984)

Stassinopoulos -. The Law of Administrative Acts, (1951) 305;
Photos Photiades- & Co. v. The Republic, 1964. C.L.R. 102;
Christides v. The Republic (supra); National Bank of Greece
S.A. v. The Republic, (1970) 3 C.L.R. 430):

For the aforesaid reasons 1 decided to-annul the. decision: to-

promote interested, party Aristidou, only. The recourse, there-

fore, partly succeeds. Order is made accordingly but in all the-

circumstances of the case-I' make no.order as to costs.

Sub judice decision partly annulled. No order as
fta costs.
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