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ANDREAS HADIJICONSTANTINOU AND OTHERS,
Appellants,

THE REPUBLIC OF CYPRUS,
THROUGH THE MINISTER OF FINANCE,
Respondens.

{Revisional Jurisdiction Appeal No. 225).

Legitimate interest—Article 146.2 of the Constitution—Acceptance of
an administrative act without protest—No legitimate interest to
make a recourse against it in the sense of the above Article.

The -appellants were prior ‘to their appointment Lo the per-

5 manent post of Fireman engaged as casual Firemen. As from
1969 the satary of the temporary post was either £552 or £358 per

annum and that of the permanent post £510x18-582x24-750. On

their appointment to the permanent establishment they-were put

-on the starting point of the salary scale with the result that their

10 salary was ‘by about £5 per month lower ‘than what they were
getting whilst.employed on a casual basts, but none:of them com-

plained about this nor did they make any reservation when
accepting the offer for appointment. When applicants came to

know of a decision of the respondents by means of which the

15 - salary of certain Firemen who were appointed to the permanent
establishment-was brought in line with what they were getting

whilst serving on a temporary basis they protested against such

decision and requested reconsideration of their case.and equal
treatment with those of their colleagues who had been benefited

20 ‘by the said decision. The.respondent rejected their claim and the
appellants challenged -this decision by means of recourses,

Upon.appeal, -which -was .directed -against the decision of the
trial Judge dismissing their said recourses.

Held, that if a person accepts an-administrative act or decision
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without protest, he no longer possesses a legitimate interest
entitling him to make a recourse against it in the sense of Article
146.2 of the Constitution; that after taking into consideration
the fact that the appellants had accepted freely and unconditional-
ly their appointments in which their salary scales were explicitly
set out and although they had been appointed to their posts a
long time ago, such period ranging from two to twelve years, and
were receiving their salaries regularly, they never protested or
raised the issue, this Court has come to the conclusion that they
have no legitimate interest to pursue their recourses and even if
such legitimate interest might have existed at any time it has been
lost by the expiration of more than 75 days from the date when
their first salary was paid to them: accordingly the appeal
must fail.

Appeal dismissed.

Cases referred to:
Neocleous and Others v. Republic (1980) 3 C.L.R. 497;
Tomboli v. CY.T.A. {1980} 3 C.L.R. 266 and on appeal {1982)
3 C.LR. 149;

Georghiades v. Republic (1981) 3 C.L.R. 431;
Aniliades and Others v. Republic (1981) 3 C.L.R. 2[;
Myrianthis v. Republic (1977} 3 C.L.R. 165 at p. 168;
lonides v. Republic (1979} 3 C.L.R. 679;
Christofides v. CY.T.A. {1980) 3 C.L.R. 498;
foannou and Others v. Republic (1983) 3 C.L.R. 150;
Shamassian and Others v. Republic (1973) 3 C.L.R. 341;

Savvides v. Republic (1975) 3 C.L.R. 48.

Appeal.

Appeal against the judgment of a Judge of the Supcme Court
(L. Loizou, J.) given on the 21st March, 1980 (Revisional Juris-
diction Case Nos. 337/74 and 331/74)* wheveby appellants’
recourses against the refusal of the vespondent to grant addi-
tional increments to applicants were dismissed.

S. Spyridakis with A. Xenophontos, for the appellants.
A. Evangelou, Senior Counsel of the Republic, for the res-
pondent.

Cur. adv. vult.

*  Republic in (1980) 3 C.L.R. 184.
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TRIANTAFYLLIDES P.: The judgment of the Coust will be
delive.ed by Mr. Justice Savvides.

Savvipes J.: The appellants are 58 out of 84 applicants
in three recourses heard together by a Judge of this Court sit-
ting in the first instance, as presenting common questions of
law and fact, by which they were challenging the decision of
the iespondents refusing to grant to them additional increments
and/ov emplacing them in the same salary scale as they did in
othe: cases. Their appeal is directed against the decision of
the trial Judge whereby their said recourtes were dismissed.

The facts as appeacing in the judgment of the learned trial
Judge and which have not been contested, are briefly as follows:

All the applicants were prior to their appointment to the per-
manent establishment engaged as casual Firemen., The dates
of their appointment on a temporary basis range from 1956
to Mavch, 1971 and the dates of their appointment to the per-
mament establishment range from December, 196! to April,
1972. The salary of the temporary post and that of the per-
manent post during the yeavs 1957-1973 appear in an annex to
exhibit 6. As from (969 the salexy of the temporary post was
eithe. £552 or £558 pes annum and that of the permanent post
£510x18-582x24-750. Onm their appointment to the permanent
establichment they weve put on the starting point of the salay
scale with the vesuit that their salary was by about £5 per month
lowe: than what they we.e getting whilst employed on a casual
basis, but none of them complained about this nor did they
make any reservation when accepting the offer for appointment.

On the 22nd March, 1973, one Andreas Eraklides, who was
until then serving as a Fire Servicemzn on 2 temporary basis
was appointed to the permanent establishment. He accepted
the offer for appointment without any rese.vation and like all
others, he was put on the lower point of the scale. Whan he
noticed, however, afier iecciving his first monthly salary in
the established post, that this iesulted in the reduction of his
salaiy he addicssed a letter dated 12th May, 1973 exhibit |,
to the Chief Fire Sewvice Officer complaining about the matter
and requesting that the necessa.y steps be taken so that his
salary would be brought in line with what he was getting whilst
fe1ving on a temporary basis. He was orally advised by the
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Chief Five Service Officer to apply to the Chief of Police and
this he did through the Chief Fire Service Officer by his letter
dated 21.5.1973, exhibit 2. Eventually, the Chief of Police
under cover of a letter dated 26.5.1973, exhibit 4, remitted the
request to the Diiector-Gene:al of the Ministiy of Finance.
On the 13th July, 1973, the Ministry of Finance replied to the
Chief of Police by the lcttes exhibit 5 informing him that it
had been approved that Mr. Eraklides be put on the point of
£546 of salary scale 'l £510x18-582x24-750 as firom the date
of his appointment to the permancnt cstablishment (22.3.1973).

In consequence of the above the Chief Fiie Seivice Officer
addressed a letter to the Chief of Police dated 6th August, 1973,
together with a list of all Fire Servicernen affected by the decision
of the Ministry of Finance. The list contained the names of
some 125 Fire Servicemen who had se.ved on a casual basis
and had been appointed to the permanent establishment on
various dates from Ist December, 1961 to the Ist July, 1973
The Chief of Police by a lettes dated 16th August, 1973, exhibit
6, forwarded the lettes to the Director—-General of the Ministry
of finance for any necessary action. On the 17th April, 1974,
the Director—General of the Ministry of Finance addiessed the
following reply to the Chicf of Police, exhibit 7.

“ EverdAny Omws Gvapep8d eis THY émoroAfv cag Um
&pidudv 156 kal fuepopnviav 16mv AbyouoTou 1973 &v ayéoeal
mpos THy poBobocicv &piBpou pocwpwév TlupooPeotdov
ol émoiol Biwpiodnoav els v udwipov Béow TlupooPéoTou
kard Slogdpous Auepopnvias &md Tou 1962 kai odg wAnpo-
gopticw OT1 fuekpifn dmux Ta xk&Twdt Mrpdowrra Totobe-
medor &mi s Poabuibos Tév £546 Tiis wAipexos M1 — £510x
18-582x24-750 &wd Tiis fuepopnvios ToU Siopiopol Twy
els THY &5 dvw Ofoiv (voovpdvou &1 edplokovral vov &v Urn-
peoic)—

Al Aetrropépeicn s dvwTépw dvTeypdpnoov fx Tou koo
Adyov Tév dmrolov fyroluaoer & Awuburths Tiis MupooPeotixfis
Ymmpeolas Béov dmwos braAinfevBion wpotou yivn f dve-
TPOCAPUOYT.
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2. "Ocov &gopd "Tols Siopioblvtas mpd Tis 22.3.1973
0 “Ymoupyelov Touto Avmeltan Bidm Biv Slvaron vé e~
KTeivy TV Tapoucsay Tepoywpnow. [péxeital mepl mTapa-
ywpriorws 1) dmola &poU fyépin kai éntdofn 16 TpdiTov
Ty 22.3.1973 Ewelerddn dméd Tiis ds &vew Huspounvios elg
T¢ Tpogwmikoy THs TlupooPeotikiis “Ymmpeoias™.

The English transiation of which is:

“I have been instructed to .efer to your letter number 156,
dated the 16th August, 1973, with regard to the salaries
of a number of temporary Firemen (Constables) who have
been appointed to the permanent post of Fireman (Con-
stable) on various dates since 1962 and to imform you that
it was app.oved that the following persons be placed on
the point of £546 of scale Cl—£510x18--582x24—750
from the date of their appointment to the above post (pro-
vided they are now in the cervice)—

The details as above copied from the list prepared by the
Chief Fire Officer should be verified before the readjustment
in scale.

2. With tegard to those appointed before 22.3.1973
this Ministry regrets that it cannot extent the present con-
cession. It is a concession which after being raised and
consideced for the first time on 22.3.1973, was extended
from the above date to the staff of the Five Service”.

The list in the above exhibits contains the names of 39 Fire
Servicemen all of whom were placed on the permanent establish-
ment on or after the 22.3.1973.

When applicants came to know about the decision contained
in the said letter of the 17th April, 1974, they wrote, through
their advocates, three lettess to the Director—General of the
Ministry of Finance, daied the 9th May, 1974, 13th May, 1974
and 20th May, 1974, protesting agaiust such decision and
requesting 1econsideration of the ca.e and equal treatment with
those of their colleagues who had been benefited by the decision.

The Director-General of the Ministry of Finance replied
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to such p-otests by identical letters dated Sth June, 1974, as
follows:

Evetddne dmews dvagepfG eg Ty fmoToAnyw cas umd
fjuepounviav Snv Matov, 1974, &v oytos wpds aitnuo &mbpod
TMupooBeoTdv Bid v mapaywpnow es odrols mpooavls-
oEWY, Kai ods TANpogopTicw WeTG AUTMS pov 611 TO afTnua
Tav &v Adyew TMupooPeotdv biv xaTéorn Buvatdv v& EykpiBij.
‘H Trapayopnols Tpocautioewy s BrdxkTous TTupooPioas
gl T Bropiopdd aUrTédwv Bl povipov Pdasws fytpbn, #nTdabn
kal fvexpifn TO wpddrov THv 22.3.1973 olSeis 8t &k Tév TEAa-
T@Y gos flyeipe ToloUTo Bfpa katd TOV Ypdvov Tiis drodoxfis
ToU Siopiopou Tov.

2. ’E§ &\ov 1) mapaywpnols wpoobitwy mpooautiicewy
gis Umnperouvrtas TupooPéoTas kot yewikds els Snuocious
UtraAAnAous dvtikelTan pds THY dwogaciv Tou “Ymoupyikol
ZupPouriov U’ dplpds 3697, fuep. 27.2.1964. A& TS
&v A0y dmogpdaews fTepuatiofn 1) TaxTikd THS Tapoywpt-
oEws Trpogdétwy Tpooaulioewy’.

The English translation of which ieads as follows:

(“I have been instructed to 1¢efer to your letter dated the
9th May, 1974, with regard to a request of a number of
Firemen (Constables) for the grant of inciements to them,
and to inform you with regiet that the iequest of the said
Fiiemen could not be 2pp.oved. The grant of increments
to casual Flieman upon then appomtment on a pe. manent
basis was taiscd, considc.ed and appioved for the first
time on 22.3.1973 and nonc of your clients raised wuch a
matte. at the time of acceptanmce of his appointment.

2. Moeover, the granung of additional inc.ements to
Firemen in the se:vice and to public officers generally, is
conti 21y to the decision of the Council of Ministe, s, number
3697, dated 27.2.64. By the said decision an end was put
to the practice of g.anting addilional inc.ements™).

At the commencement of the hearing of the recourses learned
counsel for the i¢.pondents raised 2 preliminary objection in
that the applicants had no legitimate inteiest, in the sense of
Avticle 146.2 of the Conslitution, to pursue such recourses
on the ground that they had accepted the offers for their appoint-
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ment in which the salary scale of the post was clearly shown,
without any reservation, and that although most of them had
been appointed to the permanent establishment a long time ago
and were receiving their salaries continuously, they never pro-
tested or raised the issue of receiving additional mcrements.

The learned trial Judge in dealing with such objection, said

the following:

“With all respect to counsel it is quite clear to me that the
Piperis case (supra)* is clearly distinguishable from the
present case.  In that case what the Applicant was claiming
was additional increments above the top of the salaiy scale
which was fixed by law and it was applicable to the post
to which he had been promoted having accepted the offer
for promotion without any reservation. The decision.
therefore, in the Piperis case can have no application to
the cases in hand. A case more to the point that the free
and without any reservation acceptance of an administrative
act or decision deprives someone from the right to challenge
it by an administrative tecourse is the case of Myrianthis
v. The Republic (1977) 6 1.S8.C. 84]. And although the
decision in that case seems to support the view that the
Applicants in the present cases may, in fact, not possess a
legitimate interest to pursue the present recourses yet,
in view of the different and peculiar circumstances of the
cases in hand, [ have eventually decided to consider the
matter as doubtful and to determine this issue in their
favour”.

Then, the learned trial Judge proceeded to examine whether

the applicants were entitled to their claims as set out in the prayer
in their respective recourses and concluded as follows:

“At the conclusion of the address of learned coumsel for
the Respondent all counsel appearing in these cases made a
joint statement which I think I should record for what
it is worth. It reads as follows:

‘The Applicants concede that the provisions of G.O.
I[1/1.2(e) was not applied to members of the Fire
Service prior to the 22nd March, 1973 and that it

Piperis v. The Republic (1967) 3 C.L.R. 295,
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was fiist applied to membess of the Fire Service a
a result of a decision taken by the Minister of Finance
dated 7th July, 1973, embodied in exhibit 5 in a letter
dated 13th July, 1973, There are, however, other in-
stances in which matters not provided for in the Police
Law and Regulations when raised were dealt with in
the same way as provided by General Orders but such
decision is not given retrospective effect’.

If T do not deal with all the arguments raised by learned
counsel it is not out of disrespect to them but because I
am of the opiniow that the issue in these cases should be
decided on other grounds and more particulatly on the
basis of the two decisions of the Council of Ministers
(exhibits 10 and 11).

Regarding the status of the Applicants in the Govein-
ment service it is quite clear to me both from Article 122
of the Constitution and 5.2 of the Public Seivice Law, 1967
that they are not ‘public office.s” and their office is not a
‘public office’ and that consequently neither the General
Orders, which in fact embody the conditions of service for
‘public officers’ nor the Public Service Law are applicable
to them. The General Orders as well as the existing
practice relating to the public service and public officers
contimue in force, in so far as they are not inconsistent
with the Public Service Law, by virtue of the proviso to
5.86(1) the.eof.

This being the position, none of the applicants could
avail himself of the provisions of the General Orders relating
to increments and, therefore, none of them could have
any claim to any increments other than the normal annual
increments of the salary scale applicable to his post prior
to the 3rd February, 1966. But on the 3rd February, 1966,
decision No. 5361 was taken by the Council of Ministers,
Although there is clear reference both in the submission
and in the statement of the Minister of Justice appearing
in exhibit 11 to the General Orders as being the source
from which the discretionary powers of the Minister of
Finance to gvant imcrements in certain cases emanates,
there is nothing in the decision itself to indicate that it
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was not meant to apply to all persons in the Goveinment
service and one may, therefore, reasonably assume that it
is applicable both to public officers and other persons in
the Goveinment service. But under this decision the dis-
cretion of the Minister of Finance is certainly limited to
the grant of emplacement increments to officers first entering .
the service and, at the most, to officers first appointed to the
permanent establishment but in either case ‘upon their
appointment’.

It is in the exercise of his discretiopary powers under
this decision that the Minister granted the two emplacement
increments to Eraklides and those other Fire Servicemen
who were placed on the permanent establishment on or
after the 22nd March, 1973.

The remedy sought by the Applicants in these cases,
on the face of it, is to be put on the same step of the salary
scale i.e. £546 as from the dates of their respective appoint-
ments to the permanent establishment in the same way
that Eraklides and the other 39 Fire Servicemen were. But
when they raised this matter with the Minister, through
their counsel, the time that had elapsed from such dates
was a period of between about two and twelve years. In
substance, therefore, what they were claiming was additional
increments; and the Minister could only satisfy their
claim by granting additional increments to them. And
this he had no power to do in view of the bar placed to the
payment of additional increments as firom the 27th February,
1964, by decision No. 3697 of the Council of Ministers.

The net i'esult, therefore, is that at the relevant time

"neither emplacement increments could be paid to the

applicants under decision No. 5361 because such incre-
ments are payable in the Minister’s discretion only ‘upon
their appointment’ in the service and, as I said earlier on,
very likely, in the permanent establishment, nor additional
increments because of the bar in decision No. 3697. And
as the respondent Minister had no discretion nor, indeed,
power to entertain applicants’ claim it does not seem to
me that these recourses can succeed on any of the grounds
raised.
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Even if it could be conceivably argued—and no such
allegation was made—that the decision of the Minister in
granting emplacement increments to Eraklides and the
others was eironeous and illegal on the ground that they
we.e not first entrants in the se.vice in the strict sense,
the Applicants in these cases would not be in any better
position because this would not entitle them to the same
error or illegality nor would it create an obligation on the
Minister to repeat it. (See Conciusions from the Case
Law of the Greek Council of State (1929-1959) p. 158 and
Voyiazianos v. The Republic (1967) 3 C.L.R. 239)".

In arguing the case for the respondents before us, learned
counsel on their behalf elaborated on his argument before the
trial Court that the appellants had no legitimate interest to
pursue their recourses once they had accepted their appointment
in which their salary scales were explicitly set out, without
any reservation.

It has been held by this Court time and again that if a person
accepts an administrative act or decision without protest, he
no longer possesses a legitimate interest entitling him to make
a recourse against it in the sense of Article 146.2 of the Consti-
tution (see, mter alta, Neokleous and others v. The Republic
(1980) 3 C.L.R. 497, Tomboli v. CYTA (1980) 3 C.L.R. 266
and on appeal (1982) 3 C.L.R. 149, Georghiades v. The Republic
(1981) 3 C.L.R. 431, Aniliades and others v. The Republic (1981)
3 CL.R. 2I).

The following passage from the judgment of Triamtafyllides,
P., in the case of Myrianthis v. The Republic (1977) 3 C.L.R.
165 at p. 168 has been adopted in a number of cases inciuding
Tomboli v. CYTA (supra) both by the first instance judge and
the Full Bench on appeal:

“It is well established, by now. in the administrative law
of Cyprus, on the basis of relevant principles which have
been expounded in Greece in relation to a legislative provi-
sion there (section 48 of Law 3713/1928) which corresponds
to our Artticle 146.2 above, that a person, who, expressly
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or impliedly, accepts an act or decision of the administra-
tion, is deprived, because of such acceptance, of a legitimate
interest entitling him to make an administrative recourse
for the annulment of such act or decision”.

It is also well settled that an acceptance of an administrative
act or decision with reservation of rights does not deprive the
acceptor of his legitimate intevest. In lonides v. The Republic
(1979) 3 C.L.R. 679, Triantafyllides, P. in delivering the judgment
of the Full Bench had this to say at pages 684. 685:

“We are of the opinion that what was, in effect. done is
that the appellant has exercised the right of election under
section 5 in order to evade the application of the sections
of Law 9/67, and of the regulations in the Schedule to such
Law, which are referred 1o in the said section 5. but, at
the same time, he reasserted his vested rights under Article
192 of the Constitution, one of which was that the terms
and conditions of his service, as were applicable to him
before the date of the coming into operation of the Consti-
tution, including his right to pension and gratuity, would
not be altered to his disadvantage; and the reduction of
his pension and gratuity by virtue of the operation of re-
gulation 19A does constitute an alteration to his disadvant-
age, contrary to the provisions of paragraphs 1 and 7 of
Article 192.

For all the foregoing reasons, we have reached the con-
clusion, as has already been mentioned in this judgment.
that there has not been on the part of the appellant, an
exercise of his right of election under section 5 of Law
18/67 which could biing into operation, in relation to him.
the provisions of regulation 19A and, therefore, the decision
conce:ming the computation of the pension and gratuity
payable to him on his retivement, which has been challenged
in the present proceedings, has to be declaied to be null
and void and of no effect whatsoever™.

(see, also Christofides v. CYTA (1980} 3 C.L.R. 498, loannou
and others v, The Republic (1983) 3 C.L.R. 150).

Bearing in mind the above principles and in the light of the
material before us we find ourselves unable to share the doubts
expressed by the learned trial Judge as to whether the appeliants
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had a legitimate interest to pursue their recourse in view of the
unconditional acceptance by them of the terms of the offer of
their appointment. In the result, having taken into considera-
tion the fact that the appellants had accepted freely and uncon-
ditionally their appointments in which their salary scales were
explicitly set out and although they had been appointed to their
posts a long time ago, such period ranging from two to twelve
years, and were receiving their salaries regularly, they never
protested or raised the issue, we have come 1o the conclusion
that they have no legitimate interest to pursue their recourses
and even if such legitimate interest might have existed at any
time it has been lost by the expiration of more than 75 days from
the date when their first salaiy was paid to them.

Notwithstanding the doubt expressed by the lear ned tral
Judge as to the existence of a legitimate interest, in dealing with
appellants’ prayer for emplacement on a higher scale he found
that the lapse of a period between two to twelve years from their
respective appointments to their permanent established posts was
a bar to such claimsand treated their cases asin substance being
claims for additional increments.

Though we have come to the conclusion that the appellants
have no legitimate interest to pursue their recourses, nevertheless
out of respect to the learned trial Judge, we wish to add that we
agree with the reasons given by him, in dismissing their recourses
that at the relevant time neither additional increments could be
paid to them by virtue of Decision No. 3697 of the Council of
Ministers, dated 27th February, 1964, nor emplacement incre-
ments by virtue of Decision No. 5361 of the Council of Ministers,
dated 3rd February, 1966. The former was to the effect that -
“in view of the present situation - (a) no acting allowance should
be paid in accordance with the relevant general orders; and (b)
no application for additional increments should be entertained”
and the latter - “‘though the Council considers that the Minister
of Finance already possesses the power mentioned in the pro-
posal, nevertheless in order to alleviate any doubt, it decided to
grant to the Minister of Finance the power it has regarding the
placing of certain officers upon their appointment in the Service,
at any point above the starting point of the approved scale of
their post” (the underlining is ours). As to the effect of the said
decisions of the Council of Ministers reference may be made to
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Bedros Shamassian and Others v. The Republic (1973) 3 C.L.R.
341 and Savvides v. The Republic (1975} 3 C.L.R. 48.

For all the above reasons this appeal fails and is hereby dis-
missed with no order for costs.

Appeal dismissed with no order
as to costs.
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