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{Criminal Appeals Nos. 4458, 4459).

Crimingl Law—Evidence—Statement of appellant to police—Tuaken
through unconstitutional action—Implications—Likelihood of pre-
Judice from disclosure of context of statement to the trial Court.

Criminal Procedurc—Supimary offences—Power to commit for trial
to the Assize Court—FExists under sections 40 and 41 of the Cri-
minal Procedure Law, Cap. 155 providing for joinder of offences
and joinder of offenders.

Evidence—Hostile witness—Declaring a witness hostile—Proper stage
—Use and cffect of the evidence of a hostile witness.

Criminal Law—/Forgery—Section 331 of the Criminal Code Cap.
154—Concept of “intent to defraud”—False documents capable
of laying the foundations of a forgery charge—Official document
—Definition—Meaning of “‘official document™ in section 337
of Cap. 154.—Documents issuing from the Central Bank “official
dacuments” within the meaning of 5. 337.

Criminal Law—Sentence—Forgery and uttering of a receipt and
forgery and uttering of an official document—One year’s impri-
sonment—Appellant a member of the House of Representatives
who has forfeited his seat whereas his law practice was shattered
—Sentence reduced to six months’ imprisonment.

The appellant a member of the House of Representatives
and a practising advocate at Larnaca, was prosecuted with the
leave of the Supreme Court, which was given under Article
83.2 of the Constitution, and convicted by the Assize Court
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of Larnaca on two counts for the forgery and uttering of a receipt
(“exhibit 11"") and two counts for the forgery and uttering of
an official document, namely faked authorisation of the Central
Bank of Cyprus for the export of money (“exhibit 7°) and
sentenced to concurrent sentences of one year's imprisonment
on each count. The offences were committed whilst he was
acting for the administratrix of the estate of a deceased person
who died in England but was the owner of movable and im-
movable propertics in Cyprus. Among such property was a
cash deposit for £3,659 with a bank in Cyprus which the admi-
nistratrix intended to transfer to U.K. where it was needed for
the family. Being unable to transfer it, she endorted a cheque
of C£3,559 in favour of the appellant, leaving it to him to make
the necessary arrangements for the validation of the admi-
nistration in Cyprus, and authorisation of the transfer of the
money to the U.K. This cheque was cashed by the appellant
on 13.7.1981; and the biggest part of the proceeds, C£3,400 was
deposited in his personal account with the Ayios Lazaros Branch
Larnaca, of the Cyprus Popular Bank Limited.

The appellant failed vo dispatch the money to England and
when, in the Summer of 1982 the representatives of the admi-
nistratrix pressed for the money and threatened to take legal
action against him, he furnished them with a receipt—exhibit
I l—issued from the Cyprus Popular Bank, purporting to evi-
dence that the money had been deposited in the name of the
Administratrix. As the content of this receipt was false the
representatives of the administratrix kept pressing for the-money
and on 16.10.1982 the appeltant issued a cheque in the name
of the administratrix for an amount of C£3,600. This amount
was computed on the basis of the amount received by the appel-
lant, coupled with the interest that the money would probably
attract if deposited with a commercial bank, less C£104 legal
fees for services rendered. The appellant furnished the said
representatives, before the 16.10.1982 with a photostatic copy
of a letter of the Central Bank of Cyprus—exhibit 7—purporting
to authorise, subject to terms specified therein. the appeliant
to remit the money to the administrateix in U.K. The content
of this letter was altogether false and. evidently. fabricated.

At the close of the case for the prosecution. the trial of the
appellant was suspended for a time, following the reference to
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the Supreme Court by the Assize Court of two legal questions
reserved for the opinion of the Supreme Court under s.148 of the
Criminal Procedure Law, namely, whether obtaining a statement
under caution from a Representative, constituted an act of pro-
secution under Article 83.2 and, if so, if the answer to the first
question was in the affirmative, the opinion of the Supreme Court
was sought in order to elicit the fate of a statement obtained
in breach of the provisions of Article 83.2. The Supreme Court
answered, by majority, both guestions in the affirmative, holding
[ that obtaining a cautionary statement from a suspected Repre-
sentative, was an act of prosecution under Article 83.2, and that
lailure to secure the prior leave of the Supreme Court invalidated
the statement.

el

Upon appeal against conviction and sentence counsel for the
appellant mainly contended:

th

{a) That the questioning of the appellant without the prior
leave of the Supreme Court, deprived not only the state-
ment of any effect but vitiated the proceedings as a
whole, rendering them null in their entirety.

20 (b} That the conviction on counts | and 2 of the offences
of forgery must be quashed for lack of jurisdiction
on the part of the Assize Court to try them®*.

{c) That the finding of the trial Court that, exhibit
I'1 was the document furnished by the appellant to the
representatives of the administratrix was unwarranted
by the evidence that should at the least lead the Court
to entertain doubts about its provenance.

[ ]
L

(d) That the convicion of the appellant on all counts

was bad for lack of proof of specific intent to cause

30 financial injury to a particular person, in this case
the beneficiary of the money, namely the administratrix.

ie) That the convicuion of the appellant on counts 3 and 4
must be set aside, because of failure on the part of the
. prosecution to prove that the document was an

*  This contention was based on the ground that the offences, subject-mauer
of counts 1 and 2 were crimes punishable under the Criminal Code with
a maximum of three years' imprisonmient and so they were amenable to the
Summary Jurisdiction of the District Court.
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“official” document within the meaning of s.337 of
Cap. 154.

Regarding contention (c) above appellant admitted furnishing
the said representative with a receipt containing false particulars,
but denied that the receipt was the one produced by the Prose-
cution—exhibit 1. The doubts about the identity of exhibit
Il arose from the cvidence of prosecution witness Zourides
whose description of the document tallied with another exhibit—-
exhibit 20. Counsel contended in this connection that the
Assize Court faultly exercised its discretion to allow the treatment
of witness Zourides as a hostile witness and subsequent cross—
examination in response to a belated application of the prose-
cution made after cross~examination of the witness by counsel
for the appellant.

Held, per Pikis J., Loris J. concurring and Trianiafyilides P.
concurring with the outcome:

(1) That evidence stemming from breach of a citizen's constitu-
tional rights is totally inadmissible as well as any other evidence
deriving therefrom; that there is no reason whatever te doubt
that the Assize Court found their verdict on admissible evidence
and exciuded from consideration the statement rejected as
inadmissible; that not only there was evidence supporting the
findings of the Court, but such evidence was indicated in the
judgment of the Court and cvaluated in a most comprehensive
way; that there is nothing before this Court to suggest that any
- use whatever had been made of the inadmissible evidence and,
far less still that, any reliance was placed upon it by the trial
Court; accordingly contention (a) must fail,

Held, further, that the appellant has not suffered prejudice
limiting his freedom in the preparation of his defence from the
production of the inadmissible statement because once an in-
admissible stalcment is properly excluded from consideration,
the outcome of the proceedings remains unaffected; and that
any other approach would inevitably put in jeopardy the entire
criminal process, whencver accused made an inadmissible state-
ment.

(2) That the joinder of offences and joinder of offenders is a
legal expedient that makes possible joinder whenever it serves the
interests of justice, either because of the nature of the offences
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and the connection between them, or the participation of a
number of persons in their commission {see sections 40 and 41 of
the Criminal Procedure Law, Cap. [55); that section 41 of
Cap. 155 providing for the joinder of offenders, expressly con-
templates the possibility of joinder of persons accused of indicta-
ble as well as summary offences; that section 110 of Cap. 155
makes, subject to necessary modifications the provisions of
sections 40 and 41 applicable to trials on information; that,
therefore, the four charges were properly joined and committal
thereupon to the Assize Court, and trial thereafter upon in-
formation filed by the Attorney-General founded on the surnma-
rics made available to the defence, was in no way irregular;
accordingly contention (b) must fail.

(3) That the Assize Court made a very detaited analysis of
every aspect of the case pertaining to the credibility and value of
the testimony of witness Zourides, and properly directed itself
regarding discrepancies that existed between the testimony of the
two principal witnesses for the prosecution, namely the repre-
sentatives of the administratrix; that they accepted them as
witnesses of truth, attributing discrepancies in their testimony to
lapses of inaccuracies of memory; that the finding of the Assize
Court that exhibit 11 was the document furnished by the appel-
lant and that it contained the particulars appearing therein, is
propetly founded on evidence before the Court and there is no
reason whatever for interfering with il; accordingly contention
{¢) must fail.

Statement of the law regarding the proper stage of declaring a
witness hostile and the use and effect of his evidence at pp. 92-94
post.

{4) That the statutory presumption as to the existence of an
intent to defraud, established by s. 334 - Cap. 154, throws ample
light on the concept of “intent to defraud’’ in the context of the
crime of forgery, defined by s.331; that intent to defraud is pre-
sumed to exist whenever at the time the false document was made
“there was in existence a specific person, ascertained or unas-
certained, capable of being defrauded thereby”; that the pre-
sumption is not rebutted, as provided in 5.334, by proof that the
forgerer took measures to prevent such persons being defrauded;
that section 334 clearly suggests that the concept of “‘intent to
defraud”, in the context of the definition of *“forgery’’, is identi-
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cal to the concept of “intent to defraud’’ under English law on the
subject of forgery; that, consequently, the Assize Court rightly
sought guidance from English caselaw. particularly the case of
Welham v. D.P.P. [1960] 1 All E.R. 805, and held that “intent
to defraud” in the context of section 331¢ of the Criminal Code
Cap. 154 does not entail the existence of an intent 1o injure a
specific person and that, moreover, injury is not confined to a
financial-one; that the trial Court correctly directed itself on the
nature of the intent necessary to sustain the crime of forgery,
whereas their findings were perfectly open to them; according- [0
ly- contention (d) must fail.

th

(5)(a) That the document - exhibit 7 - was false and was given
to the representatives of the administratrix in order to induce
them 1o believe that he had taken necessary steps for the remis-
sion of the money abroad; that the partinent question is whe- |
ther the false document was prepared and uttered with intent (o
defraud; that whether it was given at the time of repayment of
the money, or earlier, the crimes would be committed so long as
the appellant intended, by means of propounding the false do-
cument in question, to induce them to believe that he had carried 20
out his duties to the administratrix; that appellant had repeatedly
represented he had secured permission for the remission of the
money abroad; that this document was designed to induce
them to believe he had 1aken proper steps in tie discharge of
his duties in a way likely to cause the administratrix to act to her 25§
detriment; that there is no room for interfering with the find-
ings of the trial Court that exh. 7 was given before the cheque.

T

(3)b) That a person is deemed to make a Talse document if he
“makes a document purporting to be what in fact it is not” (see
5.333(a) of Cap. 154); that exhibit 7 was a document styled as 30
emanating from the Central Bank and purported to regulate a
matter within the sphere of authority of the Bank: that the trial
Court found as a fact, on a consideration of the document and its
content as a whole that, it was capable of deceiving persons of
ordinary observation and, in fact, did deceive the representatives 33
of the administratrix who regarded it as genuine; that the trial
Court reminded that the test was not the reaction of persons

*  Section 331 provides as follows:
“Forgery is the making of a false document with intent (o defraud’,
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possessed of specialised knowledge in matters dealt with by exlu-
bit 7, but persons of ordinary observation; that here, again.
there is no error or misdirection on the part of the trial Court.

(5)(c) That “official document”, in the context of 8,337, is a
document that has the imprint of State authonty and is issued int
the course of or in the cxercise of functions pertaining to that
office’s sphere of authority; that the Constitution provides {or
the establishment of an issuing bank that may be turned into a
Central Bank (see, Articles 118 and 121 of the Constitution);
that the Central Bank is entrusted with the formulation and exe-
cution of monetary and credit policy and, generally, assigned a
dominant role in matters of monetary and financial policy; that
it performs functions that at common law are assigned to the
State by virtue of the Crown prerogative (see, Halsbury’s Laws
of England, 4th ed., Vol. 8, para. 1018); that the Central Bank
is constitutionally sanctioned for the transaction and discharge
of important affairs of the State; that documents issuing from
the Bank in the exercise or discharge of its powers are properly
classified as official documents (pp.99-100 post).

(5Hd) - After dedling with the meaning of ‘forgery’ within
section 337 of Cap. 154 and its relationship to “Official” (vide
pp. 100-101 post) - that there is nothing in 5.337 suggesting it was
intended to confine falsity in relation to *official”’ to any of the
calegories of falsity enumerated in 5.333; that, consequently, the
crime is committed whenever a document is fabricated in its
entirety and purports to be official, provided always that it is apt,
because of its content, to deceive persons of ordinary observation;
that it is in this spirit, though not as explicitly, that the Assize
Court approached the definition of the crime in 3.337; that there
is no misdirection in law whatever, nor is there any room for
disturbing their finding that exhibit 7 was a forged official docu-
ment.

(6) That though the higher one stands the higher becomes his
duts 1o obsen e the law it cannot be overlooked that the sentence
of nmprsonmerd is not the only punishment of appellant;  that
e farfeiied his seat as a Member of the House of Representatives
- 110 smeil punishment by any measure - whereas his law practice,
the means of support of himself and his family, was shattered, no
mean pwushment either; that faced with this human tragedy,
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this Court decided, not without reluctance, to reduce the sentence
of one year’s imprisonment on each count to one of six months’
imprisonment on each count to run concurrently.

Appeal against conviction dismissed. Appeal
against sentence allowed.
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Appeal against conviction and sentence.

Appeal against conviction and sentence by Georghios A.
Georghiou who was convicted on the 30th August, 1983, at
the Assize Court of Larnaca (Criminal Case No. 2855/83) on
two counts of the offence of forgery contrary to section 331 and
335 of the Criminal Code, Cap. 154 and on two counts of the
offence of uttering a forged document contrary to sections 20,
339, 335 and 337 of the Criminad Code, Cap. 154 and was sen-
tenced by Papadopoulos, P.D.C., Constantinides, S.D.J. and
G. Nicolaou, D.). to concurrent terms of imprisonment of
one year on each count.

G. Cacoyiannis, E. Efstathiou, M. Christofides, Chr. Trian-
rafyllides and M. Michaelides, for the appellant.
L. Loucaides, Deputy Attorney-General of the Republic
with A. Papasavvas, Senior Counsel of the Republic.
for the respondents.
Cur. adv. vult.

TRIANTAFYLLIDES P.: The first judgment of the Court will
be delivered by Mr. JFustice Pikis.

Pikis J.: The prosecution and conviction of the appellant,
a Member of the House of Representatives, was legally eventful
because the Supreme Court was tequired, on three occasions
before his conviction and on' one occasion after his conviction,
to construe Article 83 of the Constitution, decide the principles
and procedure governing the prosecution of a Representative
and, lastly, the implications of his conviction, recorded by the
Assize Court of Larnaca on 30.8.83, on four counts; motably,
two counts for the forgery and utteting of a receipt, respectively,
and two counts for the forgery and uttering of an official docu-
ment, namely faked authorisation of the Central Bank of Cyprus
for the export of money, respectively. The case will be rid of
some of its outward complexities and made easier to follow, if
we start by recounting some of the indisputable facts that led to
the prosecution ‘and conviction of the appellant.

Savvas Savva, a resident of the United Kingdom of Cypriot
origin, died in England on 4th June, 1978, leaving a wife and
children. Letters of administration were granted to his wife,
Doris Savva, who was appointed personal representative of the
deceased. As the deceased was the owner of movable and
immovable properties in Cyprus, need arose to appoint an
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advocate in Cyprus to transact the business of the administration.
Doris Savva tuined for advice to two friends of the family.
namely, Artemis Chari and Antonakis Christodoulou. On the
recommendation of the latter, the appellant, a practising advo-
cate at Lamaca, was appointed to act for the administratrix, an
assignment he accepted, requesting Doris Savva to furnish him
with the necessary documents evidencing her appointment and
authority. Doris Savva paid two visits herself to Cypius and
had meetings with the appellant in connection with the transac-
tion of the affairs of the administration. The property deceased
owned in Cyprus consisted of -

(a} A cash deposit with the Achna Co-Operative Credit
Society for C£3,659.- and,

{b) two plots of immovabie property in the Famagusta
district.

On her second visit to Cyprus. Doris Savva withdrew the
money deposited in her deceased husband’s name with the
aforementioned Co-Operative Socicty, but was unable to trans-
fer or remit it to U.K. because of restrictions under the exchange
control Law. All along it was her avowed purpose, known to
everyone, to have the funds transferred to U.K. where it was
needed for the family. Being unable to transfer it, she cashed a
sum of C£100.- she apparently disbursed in Cyprus, and endorsed
a cheque of C£3,559.- in favour of the appellant, leaving it to
him to make, as promised, the necessary arrangements for the
validation of the administration in Cyprus, and authorisation of
the transfer of the money to the United Kingdom. The cheque
was cashed by the appellant on 13.7.81. The biggest part of the
proceeds, notably C£3,400.-, was deposited in his personal
account with the Ayios Lazaros branch Larnaca, of the Cyprus
Popular Bank Limited.

Notwithstanding repeated assurances given by the appellant
to the representatives of Mrs. Savva in Cyprus, and herself in
person, that all necessary steps were taken with due expedition
for the issue of letters of administration in her name in Cyprus
and the dispatch of the money to U.K., nothing whatever had
been done by the appellant; while the money of the deceased
remained deposited in his personal account. Not only in person
but in writing as well, appellant confirmed all was in order and
that nothing remained undone on his part to conclude the affairs
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of the admmi tration. Significant is his letter to Mrs. Suvva
of Februarv. 1982, verifving that application had been made to
the District Couwt of Famagusta “for the regisiration of the
immovable prope.ty in the name of the heis™ and. wecondly,
that an applicition had been made to the Central Bank of Cyprus
*1o take out of Cyprus the cash property of the estate™. adding
that the permission of the Central Bank of Cypius for the remis-
sion of the money to U.K. had been grunted. Nevertheless, it
was impossible to have the money dirceted 10’ U.K. before va-
luation of the immovable propesty by the “Ditcctor of Tax
Authorities™ and the exemption of the property from the pay-
ment of estate duty.  Ia the meantime. Mis, Savva was assured
in these teims, as to the fate of the money he enbusted to him:
“By now the money are deposiied with sunme Bank m an mterest
bearing account according i Court directions™ | The Bank s
not specificd but one is left 1o mifer that the nu)m-y had been
lodged with the Central Bank of Cyprus moa -epinate aceonnt
earmai ked accordmg to Court directrons, Appellant vemaimed
totally mactive and stuipaismg as it nay appeat. e took no steps
whatever to cany out the assignment he unde:taocek on behalf of
Mrs. Savva.  But he continued (o be dctive m decenvimyg Mrs.
Savva as well as her representitives m Cyprus about hus doings.
Noticeable is his leiter addressed to Mrs. Suvva again, of 26.7.82,
repeating in terms that the only obstacle to the dispatch of the
money lay in the objections of the “Director of Tax Authoiities™,
arising from imability on his part to ceitify that deceased had no
other pooperty in Cyprus but anticipated that objections would
be soon withdrawn by arranging for a charge to be made on the
immovabie property of the deceased in Cyprus, known to the
authorities. He gave one more assurance designed to allay her
anxiety about the fate of the money, along these terms: *‘I
have alieady given & copy of the receipt to your representative
Mr. Nakis.”

In the summer of 1982 Doris Savva and her representatives
became impatient with the appellant, laying incieasingly less
trust on his assurances. The representatives of Mrs. Savva,
Messrs. Charis and Christodoulou, kept pressing for the money,
threatening at some stage legal action against him. Labouring
under this pressure the appellant furnished, in July or August
1982, the representatives of Mrs. Savva with a receipt purporting
to evidence that the money had been deposited in the name of
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Mrs. Savva. The circumstances under which the receipt was
given, particularly the person to whom it was handed over, was
a matter of dispute beforc the Assize Court. More important
still, was the controversy of the parties about the content of this
receipt. The receipt allegedly given to the representatives of
Mrs. Savva, was identified before the Assize Court as exhibit 11.
As the content of the receipt was false, it could not disabuse for
long the representatives of Mrs. Savva, of the impression that
appellant was doing nothing in the direction of carrying out his
assignment. His readiness to resort to falsehood became, it
seems, more than apparent to them. They kept pressing for the
money. To gain their confidence, he went so far as to represent
in writing that the money had been remitted to Mrs. Savva
through a branch of Midland Bank in U.K. (A note to that effect
was made at the back of the Death Certificate - exhibit §).
Mrs. Savva looked in vain for the money for none had been sent.
[t was one more lie to ward off the pressure of his clients to carry
out the assignment he undertook.

On 16.10.82 the appellant issued a cheque in the name of
Doris Savva, payable three days later, on 19.10.82, for an amount
of C£3,600.-. This amount was computed on the basis of the
amount received by the appellant, coupied with the interest that
the money would probably attract if deposited with a commercial
bank, less CE104.- legal fees for services rendered. The appel-
lant furnished the representatives of Mrs. Savva, before or at the
time of payment of the money due, with a photostatic copy of a
letter of the Central Bank of Cyprus, purporting to authorise,
subject to terms specified therein, the appellant to remit the
money to Mrs. Savva in U.K. The Assize Court found, on
examination of the evidence before it, that the letter had been
given to Mr. Christodoulou before 16.10.82 as an act of further
reassurance by the appellant that all necessaiy steps were being
taken toward sending the money to the United Kingdom.

On 1.11.82 Artemis Charis visited the Central Bank of Cyprus
in order to inquire about the remission of the money to Mrs.
Savva. He showed to Mr, Kalavanas, a first grade officer of the
Central Bank of Cyprus, the document given to him by the
appellant purporting to authorise export of the money, identified
before the Assize Court as exhibit 7. It was a letter purporting
to emanate from the Central Bank of Cyprus, bearing the signa-
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ture of an officer of the Central Bank of Cyprus who had retired
prior to the date of its issue, namely, Mr. Michaelides. Neither
in form nor in particulars did exhibit 7 correspond to the forma-
lities and substantive content prescribed by the Central Bank of
Cyprus for the authorisation of the export of money abroad.
Mr. Kalavanas became apprehensive as to the origin of the letter,
and suspicious about the circumstances of its issue. Tt did not
take long to ascertain that its content was altogether false and,
evidently, fabricated. The day following, the matter was re-
ported to the police who took up investigations in the matter.

The police conducted a vigorous investigation that soon
revealed that the content of the receipt, exhibit 11, was false and
probably the product of forgery. A similar conclusion was
drawn with regard to the letter portrayed as emanating from the
Central Bank of Cyprus - exhibit 7. Possessed of evidence
tending to incriminate the appellant, they interrogated him under
caution. This cautionary statement was obtained without the
prior leave of the Supreme Court, an indispensable prerequisite,
as the Supreme Court later found, to lawfully confronting a
Member of the House of Representatives with incriminating
material. Soon afterwards the investigation was completed and
the leave of the Supreme Court was sought for the prosecution
of the appellant in accordance with the provisions of the Crimi-
nal Procedure Law, Cap. 155. The Supreme Court was asked
to lift the immunity from prosecution conferred upon a Par-
liamentarian by Article 83.2 of the Constitution, during his term
of office as a Representative, and authorise his prosecution. The
application was taken by the Full Bench of the Supieme Court.
A preliminary issue raised before the Supreme Cowt, was
whether the application properly emanated from the Attoiney-
General, the Authority competent under the Constitution, to
initiate proceedings against a Representative. The Supreme
Court was divided with regard to the validity of the application
(see, In Re Georghiou (1983) 2 C.L.R. 1). The majority decided
the application had properly been made on behalf of the Attor-
ney-General, whereas the minority held the application had not
originated from the Attorney-General, an omission that rendered
the application abortive. Following the majority decision, the
Court heeded the application as a valid step, properly setting in
motion the process of examining the justification and propriety
of lifting immunity and giving leave to prosecute the Repre-
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sentative. It was held, unanimously this time subject to the
earlier reservations of the disseniing members of the Court as to
the validity of the application, that the nature and circumstonces
of the case justified the giant of the leave of the Supieme Court
to prosccute the appellant on the charges outlined in the appli-
cation (see. fn Re Georghion (1983) 2 C.L.R. 1).

Thereafter, proceedings weve initiated befoie the District
Court with a view to the committal of the appellant to the Assize
Court. Pursuant to the provisions of the Criminal Procedure
(Temporary Provisions) Law, 1974 a preliminary inquiry was
dispensed with upon the certification of the Attorney-General
that it was unnecessary and upon furnishing the appellant with
a summary of the statements made to the police by prosecution
witnesses. Appeitlant was put on trial on an information pre-
ferred on behalf of the Attorney-General on two counts relating
to the forgery and utterance of exhibit |1 - Counts | and 2.
respectively - and two counts for the forgery and utterance of
exhibit 7 - Counts 3 and 4. espectively.

At the close of the case for the prosecution. the trial of the
appellant was suspended for a time, following the referral to the
Supreme Court by the Assize Court of two tegal questions te-
served for the opinion of the Supreme Court under 5.148 of the
Criminal Procedure Law. Two questions were raised, fivstly,
whether obtaining a statement under caution from a Represen-
tative, constituted an act of prosecution under Article 83.2 and,
if so, secondly, if the answer to the first question was in the affir-
mative, the opinion of the Supreme Court was sought in order
to elicit the fate of a statement obtained in breach of the pro-
visions of Article 83.2. The Supreme Court answered, by
majority, both questions in the affirmative, holding that obtaining
a cautionary statement from a suspected Representative, is an
act of prosecution under Article 83.2, and that failure to secure
the prior leave of the Supreme Court invalidates the statement.
Regrettably, only the decision of the Supreme Court was announ-
ced and not the reasons in support. something that would reveal
the raison d’etre of the judgment. On the other hand, the com-
plaint of the appellant voiced in his statement from the dock,
repeated before us, of suffering prejudice from this omission,
cannot be carried too far for, the reasoning of the Court could
not have altered or modified the answers of the Supreme Court
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to the questions ieserved. In virtue of the decision of the Su-
preme Court, the statement made by the appellant to the police,
was invalidated for all putposes. In making his defence appel-
lant could have been in no doubt as to the evidence that could
properly be relied upon against him. Appellant made a statc-
ment from the dock and wound up his defence by calling two
witnesses.

At the end of the day the Assize Court found the appellant
guilty as charged, and convicted him to concurrent terms of one
year’s impiisonment on each count. They found as a fact that
the two documents. namely, exhibits 11 and 7. had been pre-
pared by the appellant and constituted forgeries uttered in that
spirit, fraught throughout with an intent on the part of the appel-
lant to defraud.

A while later, the Supreme Cowit wus required to decide
whether the conviction of the appellant entailed -

(a) Forfeiture of his seat as a Representative, and
(b} his iminediate incaiceration.

To both questions an affirmative answer was given by the majo-
rity of the Supreme Court.

Note: The majority judgments were made available to the
parties.

THE APFEAL:

Appeilant challenges the validity of his conviction on consti-
tutional, legal, as well as factual grounds. Also, he questions the
sentence as excessive. Below, we shall briefly reproduce, firstly
the grounds of appeai in what we perceive to be their logical
sequence and, then, deal with them in that order. Some of the
grounds will be grouped together, though separately advanced,
in the interests of conmvenience and .coherence:-

(A) Initiation of the Prosecution:

The questioning of the appellant without the prior feave of the
Supreme Court, deprived not only the statement of any effect
but vitiated the proceedings as a whole, rendering them null in
their entirety. We weie invited to order either a new trial on the
principles bearing on the issue of a venie de novo or, more
appropriately still, quash the conviction and acquit the appellant
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because of the irremedial prejudice appellant must be deemed to
have suffered because of the misinitiation of the proceedings. A
retrial or acquittal is also warranted, independently of our de-
cision on the constituiional issue, because of the prejudice suffe-
red by the appellant as a result of the content of the invalid
madmissible statement featuring in evidence until the close of
the case for the prosecution, a statement relied upon in part by
the Court in making its findings. Moreover, freedom of the
appellant to map his defence, was seriously curtailed.

(B) Conviction of the appellant on two of the four counts. arising
Jrom exhibit 11:

Conviction on counts | and 2 must be quashed for lack of
jurisdiction on the part of the Assize Court to try them. Not-
withstanding the competence of the Assize Court to try any
offence punishable by the Criminal Code, committed within the
Republic of Cyprus, conferred by 5.20(1) of the Courts of Justice
Law - 14/60, the exercise of this jurisdiction is dependent on the
prior observance of other provisions of Law 14/60, namely,
those set out in sections 24 and 26, and those of the Criminal
Procedure Law - Cap. 155, making trial of summary offences
exclusively amenable to the jurisdiction of the District Court,
subject to rare exceptions.

(C) Conviction of the appellant on counts 1 and 2, is unsafe for
the following reasons, additional to those indicated above:

The finding of the trial Court that, exhibit 11 was the docu-
ment furnished by the appellant to the representatives of Mrs.
Savva, was unwarranted by the evidence that should at the least
lead the Court to entertain doubts about its provenance.

(1)  Conviction of the appellant on all counts is bad for lack of
proof of specific intent to cause financial injury to a parti-
cular person, in this case the beneficiary of the money, naine-
fy, Mrs. Savva:

In the context of the crime of forgery, “intent to defraud”
connotes, in the contention of the appellant, a particular identi-
fiable intent to inflict financial loss. In the judgment of the
Court, the intent to defraud, associated with the commission of
the crime of forgery, need not of necessity entail an intent to
cause specific or other financial detriment to the complainant,
It suffices if it is within the contemplation of the culprit to decei-
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ve the complainant in « manner likely to cause financial or other
loss or detriment to him.

(E) Exhibit 7 - Effect of content - Whether an official doctunent :

Conviction of the appellant on counts 3 and 4 must be set
aside, as invited by appellant, because of failure on the part of
prosecution to prove that the document is an *““oflicial”” document
within the meaning of 5.337 - Cap. 154. Morcover, the docu-
ment was on its face worthless, transparently void, incapable of
misleading anyone as to its effect. Therefore, appellant is en-
titled. to an acquittal.

Counsel for both sides argued the case before us ably and well
and, still move important, in a spirit of fairness propitious to
justice. That we shall not reproduce the arguments advanced
in full, is no reflection of their value or the effort made to help
the Court. Also. we must note the painstaking effort of the
trial Court to keep the scales of justice even throughout the trial
and the strenuous exertion to sift and analysce the evidence in a
manner worthy of praise. We shall proceed to resolve the
appeal, taking the points raised in the order elicited above.

(A)  Srateinent of appellant to police - Unconstitutional action -
Implications - Likeliood of prejudice from disclosure of
content of statement to the trial Court.

Mr. Cacoyannis vigorously argued for the appellant that
“prosecution” in the context of Article 83.2 connotes a unitary
and indivisible process inamenable to severance inte distinct or
distinguishable parts. Misinitiation of the process tainted with
invalidity not only the first but every subsequent step in the chain
of prosecution of the appellant. If [ can depict the submission
of learned counsel in figurative terms, it is to this effect: “The
rope is unbreakable” (the prosecution process), “notwithstanding
a series of tight knots”. The subsequent leave of the Supreme
Court for the Court prosecution of the appellant, could not re-
medy the initial defect or validate subsequent steps. As a
matter of fact, the attention of the Supreme Court was not spe-
cifically drawn, at the stage of giving leave for the prosecution
of the .appellant before the Court, to failure or omission of the
prosecuting authorities to secure leave of the Court for question-
ing the appellant. Nor were the repercussions of such failure
explored (see, In Re Georghiou, supra).
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Drawing on English caselaw and making a comparison with
criminal proceedings instituted without observance of proce-
dural prerequisites, counsel argued that the intitial trregularity
tainted the proceedings im much the same way and rendered
them cqually liable to be set aside (see, R. v. Thompson, 61 Cr.
App. Rep.. 108).  We are not here faced, he suggested, with a
mistiial, but with an abortive trial leaving no noticeable effects.
The distinction between a mistrial and a null trial was indicated
m appropriate terms i Crane v. D.P.P. [1921] All E.R. Rep. 19.
Where the proceedings amount to a nullity the trial operates in a
limbo and leaves a vacuum of voidness (see, R. v. Rose And
Others [1942] 2 All E.R. 731 (HL)). We were asked to hold
that only o vesumption of the investigatory process assumed
after proper authotisation by the Supreme Court, in case a
cautionay statement is contemplated, can validly set in motion
the machinery for the prosecution of 2 Representative and re-
sult in a valid conviction in law. However, quashing the con-
viction is not the only alternative.  Our attention was drawn to
English cases, suggesting that cven in nullity proceedings the
Court has a discretion to diiect the entry of a verdict of acquittal
exercisable in the intevests of justice (see, R. v. Gee And Others
11936] 2 Al E.R. 89: D.P.P. of Jamaica v. White [1977] 3 All
E.R. 1003 (PC)).

Mr. Loucaides for the Republic submitted that none of the
cases cited by his counterpart have a bearing on the issues at
hand. They all turn on the implications of failure of the pro-
secution to follow piescribed procedural steps essential in law
for a valid prosecution. In Greece, a distinction 13 made be-
tween Court prosecution and action prejudicial to a Parliamen-
tarian. In the suggestion of learned counsel, this differentiation
supports the proposition that the concept of prosecution is not
indivisible (see, Complement to Jurisprudence by Zuacharopoulos
1933-60, Vol. 2, para. 38). French legal practice bearing on the
lifting of the immunity of a Parliamentarian, on the other hand,
as portrayed in Encyclopaedie Dalfoz Droit Penal Il D-T (immu-
nite), p.5. para.65, supports the proposistion that the prosecu-
tion of a Parliamentarian may consist of a series of steps in-
dependent the one from the other.

The issue we are required to resolve in these proceedings, as
adumbrated above. is one peculiarly associated with the inter-
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pretation of the provisions of Article 83 of the Constitution, its
objects and purposes. Examination of para.2 in particular, of
Article 83, indicates that the makers of the Constitution drew
a distinction between a Court prosecution and preliminary acts
associated with the investigation of the case. Consequently.
they specifically postulated that for the arrest and detention of a
Parliamentarian, the prior leave of the Supreme Court was neces-
sary. Arrest as well as detention, may properly be 1egarded as
preliminary to a prosecution under the Criminal Procedure Law.
As a matter of interpretation of the provisions of Article 83.2, it
cannot be validly argued that authorisation by the Supreme
Court of either the arrest or detention of a Parliamentarian is by
itself “authority for his prosecution under Cap. 155. To our
mind, the wording, purport and effect of para.2 of Article 83.
suggest that the constitutional legislators envisaged the leave of
the Supreme Court for every confrontational step directed
against a Parliamentarian. Although we are constrained by
authority to construe the word “prosecution” as encompassing
composite process, not restricted to a prosecution under Cap.155.
it is indeed improbable that the drafters of the Constitution
intended to attach to investigatory steps, like obtaining a state-
ment under caution, any consequences different from more
drastic preliminary steps, such as arrest and detention. Nor
can we subscribe to the argument that leave for taking specific
steps in the investigation of a crime, tending to implicate a Par-
liamentarian, is, or can by itself, be authority for his prosecution
under Cap.155. The object of the Constitution 1s to establish
effective safeguards against every act tending to compromise the
immunity of a Parliamentarian and detract him from the exercise
of the duties pertaining to his office.

The decision of the Supreme Court fn Re Georghiou, supra,
establishes the range of matters that must be examined in order
to decide whether to sanction a Court prosecution. The exa-
mination includes scrutiny of every preliminary act, as well as a
host of other things. Of especial relevance is the nature of the
charges intended to be preferred and the motivation of the pro-
secuting authorities in’instituting proceedings against a Repre-
sentative. Evidently, a 'Court prosecution cannot be authorised
before the completion of the investigation into-the case and the
emergence of the charges warranted by the evidence in the hands
of the police. Consequently, the sanctioning of any preliminary
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step for the investigation of a case against a Parliamentarian,
commot by itsell constitute authority for his prosecution before
the Court. 1t is a separate matler, severable from the ultimate
step of leave to sanction a Court prosccution, though relevant
to the extent that breach of the provisions of Article 83.2 may
have a bearing on the sanction of u prosecution under Cap.155.
[ts relevance Tay mostly in the degree to which unconstitutional
action compromises parliamentary immunity and colours the
process of investigation. f evidence in the hands of the pro-
secution stems from unconstitutional action, it may be ignored.
Disregarding such evidence may justify withholding leave becau-
se of manifest lack of evidence to suppoit a charge.

It is a fasct that the Supreme Court was not alerted before
giving leave for the prosecution of the appellant to the uncon-
stitutional action of the police. Nevertheless, we can safely
canclude that such disclosure would have made no difference
to the decision of the Supreme Court having regard to what was
stated In Re Georghion, supra, and, in particular, the overwhelm-
ing evidence in the hands of the police, tending to incriminate the
appellant.

Consequently, the unconstitutional action of the police in no
way rendered abortive the sanctioning by the Supreme Court of
the prosecution of the appellant under Cap. 155

The fate of evidence stemnung from breach of a citizen’s con-
stitutional rights, was debated by the Full Bench of the Supreme
Court in Police v. Georghiades (1983) 2 C.L.R. 33. Such evi-
dence is totally inadmissible, as well as any other evidence de-
riving therefrom. There is no discretion to admit it. In Geor-
ghiades, supra, the Court was concerned with infringement of
fundamental rights defined by Part II of the Constitution. It
applies with equal force 1o rights conferred by Article 83. Sub-
ject to the doctrine of necessity, departure from constitutional
order cannot be sustained. As in the case of Georghiades,
evidence obtained in breach of the provisions of the Constitution
must be excluded, as well as any evidence arising therefrom.
This is what the Assize Court purported to do in this case. In
the submission of Mr. Cacoyannis, the possibility of prejudice to
the appellant from having the inadmissible statement for so long
before the Assize Court. cannot be ruled out. He referred us
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to Pavahis v The Queen, 19 C L.R. 163, where the opening by
the prosccution of an madmissible statement before the Assize
Court was held to be an irregularity albeit one that did not cause
4 substantial nuscarriage of justice The case 15 mstructive
two other respects, as well  The Supreme Court expressed the
view that Judges of the Assize Cowrt, on account of then tiam-
mg experience and nnpartiality can be confidently expected to
find their verdict on evidence alone and, secondlv, m drawing
attention to noticeable differences between tial befoie a judge
and ju,y and trial before a bench of professional judges  Ano-
the: decision cited m support of the submission that appeltant
must have been imevitably prejudiced by the production of the
statement before the Assize Court, was that of Nestoros v
Republic, 1961 C.L.R 217, The :elevance of this decision
should pumardy be confined to s facts, as stated in a <ub-
cequent deciston of the Full Bench of the Supreme Cowt
namely, Vrakas And Another v The Republic {1973) 2 C.L.R
139 Nestoros, supra, did not lay down any haid and fast
rule that misreception of evidence niespecting of 1ts effect upon
the yjudgment and verdict of the Cowt, must mevitably lead
to quashing the verdwct of the trial Court The niegularity,
il any, as Tuantafyllides P . pomted out m Vrakas. supra,
giving the unamimous decision of the Full Bench, must be ie-
flected m the judgment of the Court m oider to jusufy our
mteivention

Ouw attention was dnected by M1 Cuacoyanis to a passage
u1 the judgment of the Court appearmng at p. 309 of the 1ecord,
teproducing a veision of cvents exclusively dertving from the
madmissible statement, as contended on behalf of the appellant
The relevant extract in the judgment of the Court 1eferred to
the version of the appellant about the 1epiesentations he admutted
makimg to the representatives of Mrs. Savva. Such represent-
ations were to the effect that he would dispatch the money to
Mis. Savva m England, not that he had sent it. As Mr
Loucatdes correctly pomted out, theie was ample evidence
before the Court, separate and independent from his madmussible
statement, giving 11se to the version of the appellant, recounted
by the Court at the aforementioned part of its judgment.

Having carefully gone through the record, we see no reason
whatever to doubt that the Assize Court found therr verdict
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on admissible evidence and excluded from consideration the
«tatement rejected as inadmissible.  Not only there was evidence
supporting the findings of the Cowrt, but such evidence wus
indicated m the judgment of the Court and evaluated in a most
comprehensive way. There is nothing before us to suggest
that any use whatever had been made of the inadmissible
evidence and. far less still that. any reliance was placed upon
it by the trial Court.

Appellant also contends he suffered prejudice from the pro-
duction of the inadmissible statement before the Assize Court
because its presence, in fact its making, limited his fieedom in
the preparation of his defence. Prejudice arose, we were told,
because he fell constrained to piepare his defence along the lines
plotted in the madmissible statement. The risk of prejudice
founded on this score. was refuted by Mr. Loucaides. Relying
on the authotity in R. v. Norfolk, Quarter Session [1953] 1|
All E.R. 346, he submitted that once an inadmissible statement
s excluded from comsideiation, its featwing in evidence at
any stage can have no adveise repercussions upon the defence
of the accused. In R. v. Norfolk, it was decided that an in-
admissible statement coming from an incompetent witness
did not vitiste committal for trial. We enquired of counsel
whether the making of an inadmissible statement has ever
been held, apart from the question of its admissibility, to have
had any other repercussions upon the trial, paiticularly the
defence of the appeilant. Mr. Cacoyannis relied on the decision
m  Pilavakis, supra, earlier examined. Neither counsel nor
our researches brought to light any decision supporting the pro-
position that the making of an inadmissible statement has,
apart from questions relevant to its admissibility, any bearing
on the right of the accused to defend himself by reducing his
freedom to choose his defence. What the authorities appear
to establish, is that once an inadnussible statement is propeily
excluded from cownsidesation, the outcome of the proceedings
remains unaffected. Any other approach would jnevitably
put in jeopardy the entire criminal process. whenever accused
made an inadmissible statement. !f that weie the law, it wouid
come close to acknowledging to the accused freedom to
manocuvre with the advancement of a defence in a manner
encompassing freedom to fabricate a defence. An accused
person may choose in exercise of his rights. to remain silent.

86

25

35



20

2 C.L.R. Georghicu v. Republic Pikis 1.

In the ahsence of tmproper presswie. there is no excuse for
advancing any version of events that does not derive from the
truth. The submission of appellant in this respect diminishes
in force to the point of extinction, in thc absence of any
suggestion that pressure was exerted upon him, at any stage.
to make a statement.

In the light of the above, the appeal, resting on the grounds
enumerated under the headings examined. fails.

(BY  Summary offences—Power to conunit for rial 1o the Assize
Court:

The offences, subject matter of counts | and 2, are crimes
punishable under the Criminal Code with o mueximum of threc
years” imprisonment {see, sections 335 and 339—Cap. 134y,
and so, amenable to the summany jurisdiction of the District
Cuourt (sce, 5.24(1)—Law 14/60). . The law makes a distinction
between swmmary and indictable oflences. The competence
of a Judge of the District Court Lo try criminal cases, is restricted
to oflences carrying a maximum of three vears’ imprisonment.
subject always to the. territorial limitations of his jurisdiction
(see. s.24(1) and .23 of the Courts of Justice Law-—14/60).
Exceptionally, the competence of a single Judge is extended,
with the sanction of the Attorney-General, to the trial of offences
punishable with up to seven years’ imprisonment and of crimes
remitted for summary trial (see, s.24.2)—Law 14/60, and 5.155(b)
-——Crimimal Procedure Law).  Enlargement of competence leaves
the sentencing powers of a single Judge unaffected (sce, proviso
1o 8.24(2)—Law 14/60). In Hinis v. The Police (1963) 1 C.L.R.
I4. the High Court considered the relationship between the pio-
visions of the Ciiminal Procedure Law—Cap. 155, and those
of the Courts of Justice Law 14/60. The former stalute, it
was held, is a special enactment regulating the exercise of the
jutisdiction vested in the Courts by Law 14/60. Therefore,
its provisions survived the enactment of Law 14/60, except to
any extent they are ticonsistent with or repugnant to specific
provisions of Law 14/60. It is in this spirit that the provisions
of Cap. 155 must be construed and applied respecting the exercise

. of the criminal jurisdiction of a District Court. Subject to

exceptions expressly provided for—an example being the provi-
sions of .90 of Cap. 155—summary offences are exclusively
amenable to the jurisdiction of the District Court. There is
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no power {0 imguire inte their commission by means of a preli-
minary inquiry, or to put on trial a person accused of a summary
offence before the Assize Court; notwithstanding the competence
of the Assize Cowt to takc cognizance of every offence
committed anywhere within the Republic. The assumption
of the jurisdiction by the Assize Court, a jurisdiction defined
by ¢.20—Law [4/60, is cubject to and dependent upon the observ-
ance of procedural prerequisites envisaged by the Criminal
Procedure Law, principally, those laid down in 5.92, Examin-
ation of the wording of 5.92, read in isolation from the temaining
provisions of Cap. 155, suppoits the view that a preliminary
inquiry inio a case is only possible where— (a) the offence is
punishable with more than three years’ imprisonment and (b)
where the Court is of opinion that the offence, notwithstanding
1ts summary nature, a proposition doubted by counsel for the
appellant, is suiteble for tial on information.

Under the provisions of Cap. 155, committal for wrial is not
the only prerequisite for the exercise of jurisdiction by the Assize
Court. it is the filing of an information by the Attoiney-
General that initiates proceedings before the Assize Court
(see, 5.107—Cap. 155). The information may include any
offence which, in the opinion of the Attorney-General, is dis-
closed by the depositions (s.108—Cap. 155).

We were asked to rule that appellant’s comnuittal to the Assize
Court on counts | and 2, grounded on the forgery of the receipt
(exhibit 11), was irregular, rendering both the committal as
well as the trial that followed, nugatory. Reliance was based
on the decision in Bannister v. Clarke—Cox’s Criminal Law
Cases, Vol. XXVI1, 1918-2], supportting the proposition that an
irregular committal taints everything that follows, including
the verdict. In this case, the proceedings were nugatoly only
in part, as regards counts | and 2 for, committal for trial is
a divisible composite process. Committal for trial on moie
changes than one implies committal on each distinct charge
(see, R. v. Philips, R. v. Quayle 1938} 3 All E.R. 674. There-
fore, as counsel acknowledged, the irregularity in relation to
the comnuttal of the appellant on counts of simple forgery
and uttering, left unaffected his committal on the remaining
two counts.

In opposition to appellant’s submission. Mr. Loucaides asked
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the Cowit to rule that Law 42/74 specifically peimits the
committal of any accused person before the Assize Court on
any charge whatever. Also, committal is possible under the
provisions of Cap. 155 as well, in appropriate circumstances.
Appellant’s view of Law 42/74 is that its application is 1estricted
to indictable offences. Simply, it obviated the need for holding
a preliminaly inquily into cases where this was necessary undes
the Law. It did not alter the range of indictable oflences
and made no provision for the committal of persons accused
of summary offences.

A literal reading of the provisions of 5.3 of Law 42/74, tends
10 support the construction put upon it by Mr. Loucaides, in
that, prima facie, it puts it in the powet ot the Attormey-General
to put on trial before the Assize Couit, subject to compliance
with certain proceduial steps, any person accused of any crime
whatever. On the other hand, this may be regarded as a strange
result, considering that the principal object of the legisiature
in enacting Law 42/74 was to simplify the procedure for the com-
mittal of accused peisons for trial before the Assize Court.
We find it unnecessary in these proceedings to express a con-
cluded opinion on the ambit of Law 42/74 for on either view
of its effect, it is permissible in law to commit a person for trial
before the Ascize Court for summuary offences properly joined
with indictable offences.

The joinder of offences and joinder of offenders is a legal
expedicnt that makes possible joinder whenever it serves the
interests of justice, either because of the nature of the offences
and the connection between them, or the participation of
a number of persons in thetrr commission. Joinder 15 expiessly
stiputated for, in sections 40 and 41 of the Criminal Procedure
Law—Cap. 155. The prerequisites for joinder are laid down
therein. It is interesting to mnotice that .41, providing for the
joinder of offenders, expressly contemplates the possibility of
joinder of persons accused of indictable as well as summary
offences. Thus, under s.4i(b), persons accused of different
offences committed in the course of the same transaction, may
be jointly tried irrespective of the nature of the offence committed
by each one of the participants and the punishment provided
by law for such offence. Moreover s.41(¢) again contemplates
the joinder of persons accused of summary as well as indictable
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offences. Hence, persons accused of stealing, an offence punish-
able with three years’ imprisomment under s.262—Cap. 154,
may be jointly tried with persons charged with, for example,
stealing by agent and falsification of accounts—offences punish-
able with seven years’ imprisonment under sections 270 and 313
of Cap. 154, respectively. On the other hand, s. 40 does not
make joinder dependent on the punizhment provided by law
for the offences joined therein.

Section 110 of the Criminal Procedure Law, makes, subject
to mecessary modifications, the provisions of sections 40 and
applicable to trials on information. The relevant expiession
to which head must be paid in this context, is ““mutalis mutandis®,
meaning “with the necessaty changes”. The changes necessary
in this tespect are that the trial should be preceded by committal
and ihe filing of an information. The procedure followed in
Constantinides v. R. (1978) 2 C.L.R. 337, is consonant with our
mterpretation of the law. Also, the decision of the Court lends
mdirect support to the interpretation adopted heieinabove.
In that case, as in the present, the accused was put on trial before
the Assize Court, pursuant to the provisions of Law 42/74
on summary as well as indictable offences. One of the counts
was for obtaining money by false pretences, an offence punish-
able with three years’ imprisonment under s.298—Cap. i54.
It is noticeable there was no demur from the defence to the
procedure followed, whereas the Court although it examined
in detail the compass of Law 42/74 and the procedure followed
in the proceedings, noticed no irregularity in that regard.

In our judgment, the four charges were propesly joined and
comunittal thereupon to the Assize Court, and trial thereafter
upon information filed by the Attorney-General founded on
the summaries made available to the defence, was in no way
irregular.

This ground of appeal fails.

(C) The receipt of the Cyprus Popular Bank. exhibit |i—Its
content—The evidence of witness Zourides—Declaring «a
witness hostile—Use and effect of the evidence of a hostile
witness:

Appellant admitted furnishing the representatives of Mrs.
Savva with a receipt containing false particulars but denied
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that the receipt was the onc produced by the prosecution---
exhibit |l-—or that the receipt furmished contained all the parti-
culars recorded in exhibit 1. The receipt given did not include
any signature purporting to signify verification of receipt of the
money by the Bank and, therefore, did net purport to evidence
lodgement of the money with the Bank. In appellant’s content-
ion, the copy fumnizhed to the complainants was identical in
shape and content to exhibit 20, a second photostatic copy
of the false document furnithed to the representatives of Murs.
Savva, kept by the appellant:for reatons best known to himself.
The original wherefrom exhibit 20 was copied. was never pro-
duced. Briefly. appellant’s casc before the Astize Court was
that although he fiddled with falsity, the document stopped shoit
of representing that the moncy had been actually lodged with
the Bank. [f the version of events put forward by appellant
1s accepted, the inescapable inference s that either witness
Charis or witness Christodoulou or someone else. while the
document was in the custody of the police, altered, modified
or veproduced the document by supplying a signature indicating
receipt of the money by the Bank, in an effoit to incriminate
the appellant. As we obscerved in argument. at no stage of
the trial was any suggestion along these lines made to any
witness, into whose hands the document came. The absence
of any suggestion of tampering with the document, did not
relieve the prosecution of the duty to prove that exhibit 11 was
in fact the document handed over to the reprezentatives of Mrs.
Savva. Any reasonable doubts about the provenance or identity
of the document should go to the benefit of the appellant. If
at the end of the day a question mark existed as to the identity
and content of exhibit 11 in the manner outlined above,
appellant would be entitled to an acquittal for, in the absence
of a signature ascribed to a bank employee, the document would
not tantamount to one purporting to be something other than
it was. No forgery is committed unless the document tells
lie about itself. This proposition is generally sound in law and
is reflected in the definition of “forgery™ in R. v. Ritson {1869]
L.R. } C.L.R. 200, defining the crime as the fraudulent making
of an instrument which purports to be that which it is not.

In the contention of Mr, Christophides. who comprehensively
argued this aspect of the apreal, doubts about the identity
of exhibit 11 arose from the evidence of prosecution witness
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Zoutides, whose descriptior of the document tallied with exhitit
20 rather than exhibit !1. Movceover, his recollection of the
particulars of the document produced before him, again lefl
gaps in the case of the prosecution as to the content of the docu-
ment furnished by appellant. The rejection by the trial Court
of his evidence is interwovenr with a gross trregularity in the
production of his evidence in Court, stemming from the faulty
caercise of the Couwrt’s disciction to pllow his treatment as a
hostile witness and, subsequent cross-examination in response
to a belated applicution of the prosecution made after cross-
cexamination of the witness by counsel for the appellant. M.
Loucaides gave an explanation of his delay ussociated with a
wish on his pait to elicit certain detail: with regard to the -tate-
ment of Zourides to the police before applying to have him
cross-examined. As soon as the bockground to his statement
was clarified, application was made to the Court to treat him
as hostile.  Counsel for the appellant laid stress on the decision
of R. v. Pestano and Others [1981] Crim. Law Review, 397.
wheie the English Court of Appeal subscribed to the view that
applicatton for the declaration of a witnes: as hostile, must be
made simultaneously with the manifestation of unmistakeable
signs of hostility on the part of the witness. The short report
of the case does not disclose whether the Court intended to lay
down an inflexiblz rule or a general rule of practice allowing
departure in the interests of justice. Generally, procedural
rules are designed to facilitate the pursuit of justice by cliciting,
within reason and good sense, the tiuth in relation to a matter
and the means adopted for its pursuit. Only in the face of
stringent statutory provision should a Coust of law attach to
a rule of practice the foice of law making impossible departure
therefrom.

Whereas we support the proposition that it is proper practice
to seek to confront a witnesy evincing signs of hostility at the
first opportunity i1casonably presenting itself, neither reasons
of principle or ptecedent require us to clevate this into a rule
of law. Failure to apply at the first opportunity to declare a
witness hostile, does not deprive the Coutt of discietion to allow
this couise at a later stage. The contest at a criminal trial is
about the ascertainment of truth subject to proper procedur:l
safeguards. The days are long passed when foim was as import-
ant, if not more important than the tiuth itself. Here, although
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the better cows se would have been for Mr. Loucaides to indicate
to the Court during the examination-in-chief of Mr. Zourides
that he might apply, depending on the clicitation of certuin
facts, to have the witness declared hostile. his failure to do so
did not deprive the Court of discretion to allow this course
at a later stage. Neither the reasons for delay to apply for the
declaration of the witness as hostile were fraught with any
improper motives, nor was the Court deprived of discretion to
declare him hostile at a later stage. The finding of the trial
Court that there was inconsistency between the statement of
the witness to the police and his evidence in Court, was perfectly
warranted on a comparison of the two mnarratives. Their
decision to declare him hostile canmot be faulted. The
suggestion that the Court should restrict its exammation to the
content of the summary of the evidence of the witness and not
extend it to the statement itself, cannot be sustained. The
provisions of Law 42/74 aic itended to simplify committal.
They have no bearing on the subject of hostility of a witness.
As to the prejudice, none was suffered for, the statement of the
witness was made available to counsel for the appellant in time.

In accordance with the proviso to s. 5 of the Criminal
Procedure Act 1865, the Court may make any use of the state-
ment of a hostile witness for the purpose of evaluating his
credibility and, generally, the weight to be attached to his
evidence. The decision in R. v. Birch, 18 Criminal Appeal
Reports 26, supports this interpretation of the law. In making
this evaluation the trial Court is not confined to those parts
of the staiement read out in Court, but extends to evety part
of it. Of course, the content of a hostile witnass’ statement
to the police does not constitute evidence in the cause; it merely
furni-hes material for the evaluation of the credibility of the
witness.

The weight to be attached to the evidence of a hostile witness
is a matter for the Court. There is no 1ule of law that it should
be ignored in its entirety. Understandably, a Court of law will
ordinarily be slow to attach any weight to the evidence of a
hostile witness but may, if it seems proper to it do so, especially
where parts of his evidence are supported by other evidence in
the cause.

The Assize Court made a very detailed analysis of every aspect
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of the case pertaining to the credibility and value of the
testimony of wimess Zourides, and properly dirvected itself
regarding discrepancics that cxisted between the testimony of
the two principal witnesses for the prosecution, namely, Mr.
Charis and Mr. Christodoulou. They accepted them as wit-
nesses of tiuth, attributing discrepancies in their testtmony to
lapses of inaccuracies of memory. Going through the record
of the procecdings, we are of the view that they were perfectly
entitled to arrive at this finding. As noted in their judgment.
the appellant himself made vepresentations that lent support
to the contention of the aforementioned prosecution witnesses
that the receipt furnished by the appellant contained the parti-
culars recorded in exhibit 11, including the signature attributed
to a bank employee (see. in particular. the assertions made in
exhibit 4 and at the back of exhibit 8).

In our judgment, the finding of the Assize Court that exhibit
11 was the decument furnished by the appellant and that it
contained the particulars appearing therein, is properly founded
on evidence before the Court. We see no reason whatever
for interfering with it. Evidently, the receipt was furnished to
the representatives of Mrs. Savva in order to disabuse them and
Mrs. Savva of the adverse impression that he was not doing
his duty and was not living upto his promises: and in that way
perpetuate falsehood to his advantage. In our judgment,
the findings of the triat Court with regard to exhibit 1, may
properly be regarded as inescapable, having regard to the totality
of the evidence before the Assize Court.

This part of the appeal fails as well.

(D) The Concept of “intent ro defraud” in the law of

forgery:

In the submission of Mu. Efstathiou who argued this aspect
of the appeal, conviction on none of the four counts can be
sustained because of lack of proof of an essential ingredient of
the crime of forgery, viz. fatlure to prove the specific intent
envisaged by 5.331 of the Criminal Code. *Forgery” is defined
as the making of a false document with intent to defraud.
“Intent to defraud” is one of the two indispensable ingredients
of the crime of forgery. Mr. Efstathiou argued that notwith-
standing the classic analysis made by the Assize Court, o_ff the
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isubje(;ti\'e nature of “imtent”™ and the monner of proof of this
element, the tial Court misdiiected itself as to the nature of
the intent 1.ecessary to support the commission of the crime of
forgery. “‘Intent to defraud” in connection with the c.ime of
forgery, comnotes an intent to inflict, by means of deception.
financial injui'y (o a specific person.  The existence of this intent
is specifically negatived by the findings of the Assize Court
that, financial mjury to Mrs. Savva as such, was not within
the contemplation of the appcliant, although she stood to sufier
mjwry from the action of appellant.

Guided by the exposition of the law on the requisites of “intent
to defraud”. made by the House of Lords in Welhan v. D.P.P.
{19601 I All E.R. 803, the Assize Coutt held that “intent o
defraud”, in the context of 5.331. does not entail the existence
of an imtent to injuie a specitic person.  Morgover. mpuy s
not confined (o a {inancial one.  The crime of forgery 15 proved
if the deception practised by means of the fulse decument. is
capable 'of inducing anyone person, not a specitic pzrson. to
act to his detriment, not necessarily of a finzncial kind. In
Welham, supra. the House debated at length the implications
of “intent to defraud” and laid emphasis on the distinction
between ‘“‘imtent to deceive” and “intent to defiaud’. As
explained by Lord Dennmg in paiticular, neither at common
taw nor under the Forgery Act was “intent to defiaud’ ussociated
with the causation of financial injury, by meany of the deception
practised, to any particular person. As the learned Judge
put it, “someone in general witl suffice” (see, p. 815, H—I).
Again, injury is not confined to ¢conomic loss not to the idea
of depriving someone of something of value™. The likelihood
of prejudice, as explained therein, is sufficient. From the deci-
sion in R. v. Peter Martin, English Reports 168, 1353, drawn
to our attention by Mr. Loucaides, it appears that the common
law never required proof of an intention to injure a paiticular
person or envisaged injury of a financial kind. The conviction
of an employec who forged a receipt with a view to deceiving
his employer that money which he had obtained from him had
been applied for the purpose it was given. was valid in faw (see,
also, R. v. Hill. 173 English Reports 492). The analysi: of
the law made in Welham. supra. on the subject of intent to
defraud. is supported by powe:ful dicta expresced in subsequent
decisions of the House of Lords (see. Scort v. Comr. of Police
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(1974} 3 All E.R. 1032; and A-G’s Reference (No. | of 1981)
[1982] 2 Al E.R. 417). In R. v. Allsop, 64 Crim. App. Rep..
29, an attempt was mode to explore the mtrinwsic nature of
criminal intent required for the commission of the crime of
forgery. The object of forgerers is. generally, it was obseived,
10 benefit themselves: mjuiy to thew victims is of secondary
importance. To our mind the principal object of forgerers
possessed of the requisite criminal intent, is to alter a picture
of things to their advantage. If. by virtue of this deception.
another person is induced to act io his detriment, as curlier
defined. then the crime of forgery is committed.

The statutory presumption as to the cxistence of an intent
to defraud. estabiished by s.334—Cap. 154, throws ample light
on the concept of “intent to defraud™ in the context of the ¢rime
of forgery, delined by s.33[. Intent to defrzud is presumed to
cxist whenever at the time the false document made “‘there was
in cxistence a specific person, ascertaimed or unascertained,
capable of being defrauded thercby™. The presumption is not
rebutted, as provided in s.334, by proof that the forgerer wok
measures to prevent such persons being defrauded.  Section
334 clearly suggests that the concept of “intent to defraud™,
in the context of the definition of “forgeiy™, is identicul to the
concept of “intent to defraud” under English law on the subject
of forgeiy. Consequently, the Assize Couit rightly sought
guidance from English casclaw, particulatly the casc of Welhan,
supra. The trial Court correctly dizected itsclf on the nature
of the intent necessaiy to sustam the ctime of foigery, whereas
their findings were perfectly open to them.

We disimiss this part of the appeal as well.

(E) Fulse documents capable of laying the joundations of a
Jorgery charge—Official docwment—Definition—ileaning of
“official document™ in s. 337:

Three separate giounds were pressed, cach one justifying,
in the submission of counsel for appellant. the quashing of the
conviction on counts 3 and 4 arising from the making and utter-
ing of exhibit 7, the document attributed to the Central Bank
of Cyprus. The first is a factual one. Tt questions the finding
of the trial Court that exhibit 7 was given at any time prior
to the delivery of the cheque refunding the monies to Mrs.
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Savva. The conflict between the two prosecution witnesses
on the subject, makes the finding of the trial Court unsafe.
Mr. Charis maintained in cvidence that exhibit 7 was handed
over together with the cheque, whereas Mr. Christodoulou
testified it was given earlier. We fail to see how overruling
the finding of the trial Court in this area can have any conse-
quences upon the conviction of appellant on counts 3 and 4.
The document was false and was given to the representatives
of Mrs. Savva in order to induce them to believe that he had
taken necessary steps for the remission of the money abroad.
The pertinent question here, as elsewhere. 15 whether the false
document was prepared and utiered with intent to defraud.
Whether it was given at the time of repayment of the money,
or earlier, the crimes would be committed so long as the
appellant intended, by means of propounding the false document
in question, to induce them to believe that he had carried out
his duties to Mrs. Savva. Appellant had repeatedly represented
he had secured permission for the remission of the money
abroad. This document was designed to induce them to believe
he had taken proper steps in the discharge of his duties in a
way likely to cause Mrs. Savva to act to her detriment.

In a wel reasoned extract of their judgment, the Assize Cowrt
dealt with the evidence bearing on the time of delivery of exhibit
7, noticed the discrepancies between the testimony of Mr.
Charis and Mr. Christodoulov and summed up the evidence
on the subject, most adequately, including the repeated repre-
sentations of the appellant that permission from the Central
Bank had been secured. There would be no semse, they
observed, in appellant giving exhibit 7 at the time of delivery
of the cheque. There is no room for interfering with their
findings. On the contrary, they are most persuasive having
regard to the evidence before them and the complexion of the
case as a whole.

The second ground is that exhibit 7 could not, under any
circumstances, having regard to its content, support a charge
of forgery. [t could not deceive anyome. tt was. in their
contention, manifestly void. At common law it was no forgery
unless the forged document was of apparent legal effect (see,
Wall, 1800 2 East PC, 923). This has been changed. The
present rule evolved under the Forgery Act does not postulate
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an apparent legal effect as a prerequisite to the commission of
the crime.  As the trial Court correctly noted, citing f.om Russel
on Crime, 11th ed., p. 1421, if the similarities between the falsc
document and what it purports to repiesent are such as to be
capable of deceiving persons of ordinary obseivation, the crime
of forgery is committed (see, also, Halsbury’s Laws of England,
4th ed.. Vol. 2. para. 1324 et seq.). The same rule is 1eflected
in 5.333—Cap. 154, defining falsity in the context of forgery.
Under pava.(a) of 5.333, a person is deemed to make a fulse
document if he ‘‘makes a document purporting to be what in
fact it is not’”. Exhibit 7 was a document styled as emanating
from the Central Bank and purported to regulate a matter within
the sphere of authority of the Bank. The trial Court found as
a fact, on a consideration of the document and its content as
a whole that, it was capable of decciving persons of ordinary
observation and, in fact, did deceive the representatives of Mrs.
Savva who regarded it as genuine. The trial Court reminded
that the test was not the reaction of persons possessed of special-
ised knowledge in matters dealt with by exhibit 7, but peisons
of ordinary observation. Here, again., we fail to see any error
or misdirection on the part of the trial Court. And, we also
dismiss this part of the appeal.

The third ground centres on the status of the Central Bank
and the nature of the documents issued by the Bank, viewed
in relation to the definition of “official” in the context of s.337
—~Cap. 154. It can be properly divided into two parts. The
first affecting the status of the Central Bank and the second the
nature of the documents that qualify as official under the afore-
mentioned section of the law.

It was urged that documents of the Central Bank do not have
the attributes of official documents and by this logic we were
invited to hold that documents fabricated in the name of the
Central Bank cannot constitute forged official documents.
Emphasis was laid on the decision of Trendtex Trading Corpn.
v. Central Bank [1977] 1 All E.R. 881, turning on the status of
the Nigerian Central Bank and its claim to immunity from law
suits, made on the basis that it was on pari—pasu with a Depart-
ment of State. It was held that the Bank did not qualify for
immunity notwithstanding its establishment and regulation
of itd function by statute, mainly because of the nature of its
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activities. The decision rested on the peculiar circumstances
pertaining to the Nigerian Central Bank and its engagement
in trade. It did not lay down any general rule that Central
Banks cannot qualify as Departments of State. Mr. Loucaides

- submitted that the decisions in Mellenger And Another v. New

Brunswick Development Corpn. [1971] 2 All E.R. 593, is of
greater relevance and assistance to the question in hand. The
crucial question in determining the status of a corporation, is
whether it is in the same position as a government department.

Now, the status of the Central Bank of Cyprus. Before
answering the question whether documents of the Cential
Bank can be regarded as official, it is opportune to explove the
meaning of “official” in the context of 5.337. The law itself
supplies no definition of the word “official’’. From what
counsel told us and the research we carried out on the subject,
there is no authoritative interpictation of “official” for the
purposes of s.337. It is not an easy word to define, as the
Supreme Court observed in Kyriakides v. Palmer, 16 C.L.R.
17. Crean, C.J., acknowledged as much in the above case.
In his view, “official” is something “‘pertaining to an office or
post”. The other member of the Supreme Court, Willians,
J., favoured a stricter test and inclined, as I comprehend his
Jjudgment, to favour a test tying “official” both to the office
wherefrom the document emanates, as well as the object it
seeks to accomplish. Only if the document is issued in the
exercise of powers vested in that office by law, or in discharge
of the functions ordinarily performed by it, can the document
classify as official. Counsel made in their addresses reference
to the definition of the word “official” given in a number of
dictionaries and ordinary and legal lexicons that we had occasion
to consider.

It is our considered view that “official document”, in the
context of 5.337, is a document that has the imprint of State
authority and is issued in the course of or in the exercise of fun-
ctions pertaining to that office’s sphere of authority. The
Constitution provides for the establishment of an issuing bank
that may be turned into a Central Bank (see, Articles 118 and
121 of the Constitution). Such Bank shall not be in accordance
with para. 2 of Article 118 under any Ministry. [t comes under
Part VI of the Constitution, grouping independent institutions
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of the State. It is a constitutional organ of high importance.
The Governor and Deputy Gaveinor of the Bank ate, by vittue
of Article 119, independent officers of the Republic with respon-
sibility for the currency laws of the Republic. The Central
Bank of Cyprus Law-——Law 48/63—providing for the establish-
ment of a Central Bank, is, on a consideration of its provisions
and preamble theieto, a statute designed to tmplement the
provisions of the Constitution (see. Article 118 to Article 121).
The Central Bank is entrusted with the formulation und
execution of moneta:y and credit policy and, generally, zssigned
a domunant role in matter, of monetay and iinancial policy.
It performs functions that at common law are assigned to the
State by virtue of the Crown prevogative (sec, Halshury's Laws
of England. 4th ed., Vol. 8, para. 1018y, As in Cyprus, the exer-
cise of this power of the State is regulated by statute.
The Central Bank i< constitutionally sanctioned for the
transaction and discharge of important affains of the State.
Documents issuing from the Bank in the exercise or discharge
of its powers are properly classified as official docwments.
Lastly, attention must be focussed on the meaning of “‘forgery™
within 5.337 and its velationship to “official”. Although “*fos-
gery” is not defined. it is unlikely that the legislatuie mtended
this word to have i meaning different from “forgery”, ac defined
in, sections 331, 332 and 333. Section 337 is encountered in
that part of the Ceiminal Code that deals with forgery and
related offences. 1t is veasonable to presume that having
supplied the definition of “forgery”. the word “forgery’, with
its grammatical variatons, was used im that sense thereafier.
This much is clear to us. Construing the word “‘forgery” in
this sense, 5.337 could be inteipreted as reading that anybody
who makes a false official document, m the semse of 5.333,
with intent to defraud, commits the oifences sct out thercin.
We debated at length whether the offence i5; confined to the
alteration of essential pavticulars of 2 document that is properly
official in the sense carlier explained. A negative answer must
be given to that question because of the underlying concept
of “forgery” embodied ins.333. “Forgery” is nowhere contined
1o the alteration of the particulars of a genuine document. Such
alterations may amount to the c-ime of forgery in accordance
with paragraphs (b) and (c) of 5.333, but it is not the only conduct
prohibited by s.333. The fabrication of a document in its
entirety, is equally offensive under pz.a. (a) of 5.333. There
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is nothing in 5.337 suggesting it was intended to confine falsity
in relation 1o “official” to any of the categoies of falsity enu-
merated m 5.333. Consequently, the ¢rime is commuiited when-
cver w document is fabricated in its entirety and pwrports to
be official, provided always that it is apt. because of its content.
to deceive persons of ordinary observation, as indicated earlier
in this judgiment.

It is in this spirit, though not as explicitly, that the Assize
Court approached the definition of the crime in £.337. We
find no misdirection in law whatever, nor is there any room for
disturbing their finding that exhibit 7 was a forged official docu-
ment.

This part of the appeal fails as well and. with it, the «ppeal
agaimst conviction in its entirety.

SENTENCE

The appellant was convicted on concunent sentences of one
year’s imp.isonment. It was strenuously argued by Mr. Tria-
ntafyllides on behulf of the appellant that the sentence is
excessive.

We have anxiously examined the sentence imposed from every
angfe. Certainly, it was right in principle and warranted by
the grave facts of the case, made all the more serious because
of the identity of the appellant, a lawyer. pledged as every lawvyer,
te defend the law and, a Member of the House of Repre-
sentetives, entrusted by the people with one of the highest offices
of the State.

It has been said time and again and, now we vepeat, that
the higher one stands, the higher becomes his duty to obseive
the law; in fact, give by his conduct an example of obedience
to the law.

On the other hand. we cannot overlook that the sentence of
imprisonment is not the only punishment of appellant. He
forfeited his seat as a Member of the House of Representatives—-
no small punishment by any measumie—whereas his law
practice. the means of support of himself and his family.
was shattered, no mean punishment either. .Faced with this
human tragedy, we decided, not without reluctance, to temper
justice, that justifics a sentence of one year’s imprisonment in
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the interests of law enforcement, with mercy—that judicial
power that enables the Court to adjust puntshment to the human
dimension and intrinsic complexion of a case.

The sentence is reduced on each count to six months’ imprison-
ment, to Tun concurrently.

In the result, the appea! against conviction is dismissed.
The appeal against sentence is allowed. The sentence is reduced
1o six months’ imprisonment.

Loris J.: 1 am in full agreement with the judgment of
brother Judge Pikis.

TRIANTAFYLLIDES P.: | am in agreement with the oulcome
of thése appeals as it is stated in the judgment just delivered
by my brother Judge Mr. Justice Pikis but [ have to explam
in this separate concurring judgment of mine how, on some
issucs, | have reached certain conclusions by an approach some-
what different than his: :

First. | cannot agree fully with the way in which Article 83
of the Constitution has been construed in the judgment of
Pikis J.

[t is useful to quote verbatim the text of paragraph 2 of such
Article, which reads as follows:

“2. 'O Povheutis Bty Buvaron Gvev &Beias Tou TAwwrérou
Awoornplov v BiwyBij, ovAAngli fj puiakiodij ép’ Goov
xpovov Efaroroudel va elvon BouieuTds.

Toiabrn &Beiax Btv &monreitan &l &Sikcrparos dmioUpovTos
Towdy Bavirrov i puiakioews wEvTe &GV kal &uw, tp’ Goov
6 dBikompayficas kaTeanigln & abTopdpw. Els Ty mepl-
TTesow TeUTn 10 CAvdrraTtov Aikaorfipiov eiforoloUpsvoy
wopsudUs UTo Tiis &ppobias dpyiis &mogoolle fwl Tiis Ta-
poxfis f) ph Tiis &Selas ouvexioews Tis Sicokews A THs kpaTi-
oews, to’ Soov ypdvov & dBikompayticas tfororoubel va elvan
PouheuTdys”.

(“2. A Representative cannot, without the leave of the
High Court, be prosecuted, arrested or imprisoned so
long as he continues to be a Representative. Such leave
is not required in the case of an offence punishable with
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death or imprisonment for five years or more in case the
offender is taken in the act. In such a cace the High Coun
being notified forthwith by the competent authority decides
whether it should grant or refuse leave for the continuation
of the prosecution or detention so lomg as he continues
to be a Representative™).

Even though | am prepared, as at present advised. to accept
that the leave of the Supreme Court which is required under
paragraph 2, above, may be granted, in a proper case, by refe-
rence to particular stages of a ‘“‘prosecution” (“Siwfis™),
| cannot agree that: this should invariably be so. | am of the
opinion that, depending on the material which may be placed
right from the beginning before this Court when such leave is
sought, it is conceivable that leave to prosecute, in the sense of
Article 83.2, may be granted in a mammer rendering constitu-
tionally possible, without further leave of the Court, the taking
of all consecutive steps leading from the obtaining of a statement
under caution from a Member of the House of Representatives
right up to his trial, without it being necessary to seek, once
again, the leave of this Court at any subsequent stage.

On the other hand, I do recognize that there may be instances
when this Court may find it fit, when it grants leave to obtain a
statement as aforesaid, to limit such leave to the obtaining of the
statement and. thus, render it necessary for the prosecution to
seck the leave of this Court once again if it is, eventually, decided
to file a charge against the Member of the House of Represen-
tatives conceined.

In the present instance leave was granted, under Article 83.2:
above, to initiate criminal proceedings against the appellant, on
the 23rd February 1983 (see In Re Georghiou (1983) 2 CL.R. 1,
13), and such leave was granted in relation to the charges in
respect of which the appellant was, eventually, tried and con-
victed. '

Later on, on the 29th July 1983, it was held (see the majority
opinton of this Court in determining Question of Law Recerved
No. 192) that the taking by the police of a statement from the
appellant under caution, on the 23rd November 1982, constitu-
ted ‘“‘prosecution” (“BiwEw”) in the sense of Article 83
of the Constitution, in respect of which thére was needed the
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prior leave of this Court and that, thercfore, such stutement coudd
not be wsed at the trial of the appellant against him. As a
result, though such statement was initially admitted in evidence,
it was, eventually, expunged from the record of the trial Court.

| am of the opinion that the leave to initiate criminal proceed-
ings, which was granted on the 23rd February 1983 as aforesaid,
was validly gianted, notwithstanding the fact that previously to
that the potice had obtained from the appellant a statement under
caution without the leave of this Court under Article 83.2 of the
Constitution, because the stage at which leave to initiate crimi-
nal proceedings was granted is, indeed, clearly severable, in the
circumstances of the present case, from the earlier stage at which
a statement under caution was obtained from the appellant;
espectally as the unconstitutionality entailed by the obtaining of
such statement was fully obliterated before the concluszion of
the trial of the appellant when this statement was excluded from
the cvidence before the trial Court after this Court decided on
29th July 1983 that it could not be used against the appeliant.

What has, however, given me, prima facie, causc for anxiety
was the matter of whether the initial admission in evidence of the
aforesaid statement and the fact that it remained part of the
record of the trial of the appellant until the close of the case for
the prosecution may have caused such prejudice to the appellant,
in connection with the preparation and conduct of his defence
as the accused, so as to lead me to the conclusion that his con-
viction should be set aside on this ground and a new trial should
be ordered.

Though I should not be understood in the least as favouring
the undue prolongation of criminal proceedings for an unreason-
ably lengthy period of time, I should, first, observe that when the
legal issue of the impact on the validity of the trial of the appel-
lant, because of the treatment as admissible evidence of the
aforesaid statement during a considerable part of the trial, was
raised by counsel for the appellant, before he was to make his
defence, it might have been advisable for the trial Court, after it
had pronounced on this issuc on the 4th August 1983, to have
referied, on its own motton, such issue to the Supreme Court for
its opinion under section 148(1) of the Criminal Procedure Law,
Cap. 135, so that both the appellant and the prosecution could
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have known finally, at that stage, what were the consequences
of the unconstitutional admission in evidence of the aforemen-
tioned statement until it was later excluded as unconstitution:l.
As, however, the aforesaid issue was not referred earlier to this
Court undey Article 148(1) it has to be decided now in tlus

appeal.

I have weighed carefully all material considerations in this
respect and have in the end reached the conclusion that this is not
a proper case in which to order, in the interests of justice, the
retrial of the appellant on this ground, because | am of the
opinion that the fact that the statement in question of the ap-
pellant remained. at his trial, part of the record of the case
against him until it was excluded therefrom at the close of the
cuse for the prosecution. cannot be treated as having actually
caused a substantial miscarriage of justice vitiating fatally the
validity of the trial

[ shall deal, next, with the contention of counsel for the appel-
lant that the uial was mvalid in so far as counts | and 2 in the
information are concerned, namely those relating to the alleged
forging and uttermg of a photocopy of a deposit receipt of the
Cyprus Popular Bank Ltd., because the said offences were
offences triable summarily and not on information and, therefo-
re, the appellant could not be committed for trial by an Assize
Court in respect of them together with the offences charged in
counts 3 and 4, namely the alleged forging and uttering of a phe-
tocopy of a letter of the Central Bank of Cyprus, which were
offences triable by an Assize Court.

I am of the view that section 92 of Cap. 155 has to be read in
conjunction with sections 20(1} and 24 of the Courts of Justice
Law, 1960 (Law 14/60).

The said section 92 reads as follows:

*92. Whenever any charge has been brought against any
person of an offence not triable summarily or as to which
the Court is of opinion that it is not suitable to be disposed
of by summary trial, a preliminary inquiry shall be held
_by a Judge in accordance with the provisions in sections
93 to 105 (inclusive) contained.”

The material part of section 20(1) of Law 14/60 reads as
follows:

s
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*20.-(1) Subject to Article 156 of the Constitution every Assize
Court shall have jurisdiction to t:y all offences punishable
by the Criminal Code or any other Law and committed -

(a) within the Republic;

Section 24 of Law 14/60 .eads as follows: 3

*24.-(1} Every President of a Dstrict Court, every Senior
District Judge and every District Judge shall have juris-
diction to try summarily all offences punishable with impri-
sonment for a term not exceeding three years or with a fine

not exceeding two thousand pounds or with both and may, i
in addition to or in substitution for any such pumshment,
adjudge any person convicted before him to make compen-
satton not exceeding two thousand pounds to any person
mjured by his offence.

(2) Notwithstunding anythmg mn this section contamed & 15§
President of a District Court, a Senior District Judge or a
District Judge shall, with the consent of the Atto.ney-
General of the Republic, have jurisdiction to iy summauily
any offence punichable with imprisonment for a term not
exceeding seven vears, if satisfied that it is expedient so0 to 20
do, in all the circumstances of the case including considera-
tion of the adequacy of the punishment or compensation
such President of a District Court, Senior District Judge or
District Judge is empowered under this section to imposc
or award: 25

Provided that any punishment imposed or any compen-
sation awarded shall not exceed the punishment or com-
pensation which a President of a District Court, 2 Senior
District Judge or a District Judge, as the case may be, is
empowered to impose or award under subsection (1)”. 3

[ have reached, m the light of the above legislative provisions,
the conclusion that the Assize Court which tried the appellant
had jurisdiction to try him in respect, also, of the offences for
which he was charged by meuns of counts | and 2 in the infor-
mation, even though such offences were offences which could be 35
tried summarily by virtue of section 24 of Law 14/60; because
I am of the opinion that section 24 does not detract from the

106



10

20

25

30

35

2 C.L.R. Georghion v, Republic Triantafyllides P,

general overall jurisdiction of an Assize Court but it only makes
provision that in certain instances an offence may be tried sum-
marily and not by an Assize Court.

Also, though section 92 of Cap. 155 renders it obligatory to
hold a preliminay inquiry in the situations specified therein it
cannot be construed as going so far as to exclude the holding of
a preliminary inquiry in case an offence, which can be tried
summarily, is to be tried by an Ascize Court, especially when
such offence has been joined, on the strength of section 40 of
Cap. 155, with other offences which are not triable summarily.

Actually, in the present case no preliminary inquiry was held
at all because it was dispensed with under section 3 of the Cri-
minal Procedure (Temporary Provisions) Law, 1974 (Law 42/74)

- and, consequently, the appellant was furniched with summaries

of the statements of the witnesses who were going to testify
against him in relation even to the two offences which were
triable, as aforesaid, sununarily; and it cannot, really, be said
that he was, thus, in any way. prejudiced in relation to the pre-
paration of his defence, because. on the contrary, he was faci-
litated in this respect by knowing in advance the evidence which
was to be adduced against him in connection with the said two
offences.

Another issue in‘relation to which I have not been able to
agree fully with the approach adopted by Pikis J. in his judgment
is the treatiment of prosecution witness Zourides as a hostile
witness:

I do agree that in the circumstances of the present case it was
permissible for the trial Court to allow the recalling of the said
witness so as to have an opportunity of deciding whether he
should be treated as a witness hostile to the prosecution, but I+
am not prepared to treat this case as a precedent in the sense of
laying down that in every criminal trial a witness called for the
prosecution may be recalled later at any stage and be treated as
hostile irrespective of the paramount consideration of ensuring
a fair trial; because a trial may be rendered unfair if-a pro-
secution witness is recalled in order to be treated as hostile at a
stage at which the adoption of such course may result in di-
sturbing the balance of the scales of justice in a manner which is
unfair to the person who is being tried.
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In the present instance it is clear that the said witness Zourides
was recalled immediately after only another witness for the pro-
secution, whose cvidence was more or less of a formal nature,
had testified and, consequently, it cannot be said that the defence
had been actually prejudiced by having been allowed to rely or
act on the assumptton that the evidence of Zourides, to the extent
to which it was favourable to the defence, would continue to be
regarded as the testimony of a witness who was not to be treated
as hostile to the prosecution.

Lastly, I would like to make some observations regarding the
manner in which the sentence was assessed by the trial Court in
order to punish the appeliant for his misdeeds:

[ am of the opinion that the trial Court has relied unduly on the
analogy with the case of Stephanou v. The Police (1972) 2 C.L.R.
114, in deciding what was the proper evaluation of the factor of
the grave detriment to the career of the appellant as an advocate
and as a politician.

The appellant in the Stephanou case was a school-teacher who
had been sentenced to concurrent sentences of imprisonment for
periods ranging from one year to six months after he had pleaded
guilty to five counts charging him with forgery, two counts
charging him with the uttering of false documents and two counts
chargiig him with attempting to obtain money by false preten-
ces. All those offences were committed in respect of winning
numbers of State Lottery tickels and, before sentence was passed
upon him, he applied that twenty-two other similar offences
should be taken into consideration too; and it was heid by this
Court on appeal that the fact that the appeliant had ruined his
career was not a sufficient reason in that case for reducing the
sentences which were imposed on him.

The present instance is a case where the appellant has com-
mitted, admittedly very serious offences, not repeatedly and with
system as in the Steplanou case, supra, but in the course of one
and the same transaction, in an obviously vain, patently trans-
parent and naive effort to evade the consequences of his own
lack of diligence; and there is no doubt that irrespectively of
how leniently he might be treated for his more foolish rather
than calculatedly criminal conduct when he is dealt with disci-
plinarily as an advocate, the damage done to his career and to
his reputation is so immense and irreparable that much greater
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weight ought to have been attributed to this factor by the triai
Court, which seemis to have mistakenly regarded the Stephanou
case as g proper precedent for the purpose of assessing the sen-
tence to be imposed on the appellant.

In the light of all the foregoing I agree that the appeal against
conviction should be dismissed and the appeal against sentence

should be allowed as stated in the judgment of my brother Judge
Mr. Justice Pikis.

TRIANTAFYLLIDES P.:  In the result the appeal against con-
viction is dismissed and the appeal against sentence is allowed.

Appeal against conviciion dismissed. Appeal
against sentence allowed.

109 .



