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MICHAEL P. DJIONIS.
Appeltanr,

THE POLICE.

Respondents,

(Criminal Appeals Noy. 4461-4462).

Shop Assistants Lew, Cap. 185— Keeping shop opent on u Sunday ar
Ayia Napa—Secctions 6 and 12(a) of the Law and the Shop Asyi-
stants (Specification of  Areas) Order, 1968 (Notification No,
332j68)—Whether Order 332/68 creates an offence i respect of
the keeping of a shop open on Sundays in the area of Ayie Nupu.

7S

Criminal Law—Sentence—Keeping a shop open on a Sunduy—"Three
months' imprisonment suspended for three years—Appellant acting
on legal advice that Law as drafted did not create any offence-—
Even though he had six similar previous convictions sentence maoni-

10 Sestly  excessive—Appellant discharged  absolutely  because  this
ease would, normally, have been taken into consideration by the
Court . in passing scitence in respect of another case, for a similar
offence, 1o which he pleaded guilty but duc to the objection of the
prosecution it was not so taken. ’

15 The appellant pleaded guilty to two charges of keeping on two
different dates namecly the 10th and the 171h April, 1983 at Ayig
Napa, his shop open on a Sunday, contrary to sections 6 and
12(a) of the Shops Assistants Law, Cap. 185 and to the Shop
Assistanis {Specification of Areas) Order, 1968 (Notification
20 No, 332/68)*. He had six similar previous convictions. Befoge
sentence was passed on him in respect of the offence committed on
the 10th April, he asked that the offence of the 17th Apnt be
taken into comsideration. The prosecuting officer objected to
this course and the appellant was sentenced to three months’

*  Not. No. 332/68 is quoted at pp. 62-63 posl.
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imprisonment which was suspended for threc years. Regarding
the offence of the 17th April the appellant was sentenced to £15
fine and the sum of £50, out of a recognizance of £100 given by
him in respect of a previous conviction, was forfeited. He was
further bound over in the sum of £250 for two years to keep the
Laws and Regulations.

The appellant appealed both against hie conviction* and
sentence.** Counsel for the appellant mainly contended that
Notificatiop No. 332/68 did not create any offence in respect of
the keeping of a shop open on Sundays in the area of Ayia Napa
because the wording of paragraph (d) of the said Order was such
as to extend only the application of section 6 of the Law to the
area of Ayia Napa and not the remaining provisions of the Law.

ffeild, (1) that the wording of paragraph (d) should be read in
conjunction with the rest of the order and in particular the open-
ing words of section 3 thereof; that when these two provisions
are put together they make the whole Law applicable but only in
respect of offences which are created by section 6 of the Law,
that is Sunday closing, and no other offence; accordingly the
appeal against conviction must fail.

{2) That in the circumstances of this case and bearing in nund
that the appellant was acting on legal advice to the cffect that the
Order as drafted did not make it an offence for a shop-keeper to
open on a Sunday in the Ayia Napa area, the term of imprison-
ment imposed on the appellant even if it was suspended, is ma-

- nifestly excessive and consequently this appeal against sentence

must be allowed: that in the circumstances and in view of the
sentence passed on the other offences he could be and he is dis-
charged absolutely as this offence would normally have been
taken into consideration by the Judge when passing sentence in
respect of the other case to which the appellant had pleaded

In spite of the plea of guilty the appellant appealed against conviction by
virtue of s. 135(b) of the Criminal Procedure Law, Cap. 155 whereby upon
a plea of guilty a person convicted and sentenced is only entitled to appeal
against conviction on the ground that the facts alleged in the charge or in-
formation to which the accused person pleaded guilty did not disclose any
offence.

The appellant withdrew the appeal against the sentence of fine and pursued
only the appeal against the suspended sentence of imprisonment.
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guilty but, for the ohjection of the prosecuting officer, it was not
done.
Appeals against conviction dismissed.  Appeal
No. 4461 against sentence dismissed,  Appeal
No. 4462 against sentence allowed,

L}

Cases referred 10:

Athlitiki Efimeris 'O Filathlos® and Another v. Police (1967) 2
C.L.R. 249.

Appeals against convection and sentence.

Appeals against conviction and sentence by Michael P.
Djionis who was convicted on the 23rd August, 1983 at the
District Court of Famagusta (Criminal Cases Nos. 1399/83
and 1403/83) on two counts of the offence of keeping his shop
open on a Sunday contrary to sections 6 and 12(a) of the Shop
Assistants Law, Cap, 185 and was sentenced by Eliades. D.J.
to three months’ suspended imprisonment for three years.

G. Pinadjis, for the appellant.

A.M. Angelides, Senior Counsel of the Republic. for the
respondents.

A. Loizou J.: The appellant in these two appeals pleaded
guilty to two charges of keeping on two different dates, namely
the i0th and the 17th of April 1983, at Ayia Napa, his shop
open on a Sunday, contraity to the provisions of sections 6
and 12(a) of the Shop Assistants Law, Cap. 185, and P.Is.
254/67 and 332/68.

The appellant had six similar previous convictions, one on
the 9th September 1982, for which he was fined ten pounds and
another on the 16th December 1982, when four other offences
were taken into consideration and for which he was fined £25.—-
and bound over in the sum of £250.- for a period of two years
to keep the Jaws and regulations. Moreover before sentence
was passed on him in respect of the offence committed on the
10th April, he asked that the other offence committed on the
17th April, and which is the subject of the first appeal be taken
into consideration. The prosecuting officer, however, for
reasons that we do not understand and in fact none is recorded,
objected to its being taken into consideration and the leained
trial Judge after hearing a plea in mitigation sentenced the appel-
lant to three months’ imprisonment, suspended for three years
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by virtue of the provisions of section 3{3}) of the Sentence of
hapasonment (Conditional Suspeniion m Certain Cases) Liw,
1972 (Luw No. 75 of 1972).  Hce was turther ordered to pay
thice pounds costs of the prosecution

The learned trial Judge then deah with the case imrespeci of
the offence commiitted on the Tolowing Sunday, and taking into
consideration his previous convictions and the fact that the
Law provides for a maximum sentence of six months’ imprison-
ment and £300.- tine. sentenced the appellant to £15.— fine
aud ovdered the forfeiture of & Jum of £30.- out of u recogniz-
ance of a hwndied pounds given by the uppeliant in respect
of an offence for which he was convicted o the 13th January
1982, which recognizance was for two years to keep the laws
aited regulations. He was fuither bouad over m the sum of
L2500 Doe two years to keep the fuvs ind regudations,

The e appreals against convictron hive been nled by the appel-
Lant i spaie of his plea of guiliv by virwue of the provisions of
sechion P3h)Y and  the Criming! Procedwie Law, Cap. 155,
vheow upon o plea of guilty o perron convicted and sentenced
v ol enttded to appeal agam-t comvictten on the ground that
the docte abeged mothe chirge v mlormation o which the
avctend pevant plesded aubity did not disclose any  offence.
tSee i DHIMERIS G pdaiidos” and another v, The
Repabjre 11907) 2 C.L.LR. p. 2495, e ol appealed against
the seawonve imposced in both cases bt m the course of the
heariag be wathdrew the appead czamst senience m 1espect of
the waloree of the Bt Apnl 19530 (Chimmal Appeal 4461).

The Shop Assistanls Law, Uap, 183 wis enacted on the 26th
Seovember 19420 10 was o Law as dls title veads to regulate
Jiop honrs and the howrs of cmployment of <hop assistants.
aind s provided by seciron 150 iy to apply to such towns.
Lihtaes of othes arcds a5 the Governor i Council—now the
Cowned  of Ministers-—may by Onder appomt,. The  Jatest
A the undess proseribiag the areas to which the Law applies
prde nader the provistons of section 18, is the once published
in the Giwial Gazette of the Republic dated the 24th May,
oon, Supplement Noo 3, under Notificalion 332, which o the
catend s relevant read e

ete Fhas arder may be cited as ilie Shop Assistants (Appoint-
rit of Adeusy Order of 1903,
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(2) In this Order

“Law’ mwins the Shop Assistanis Liw aod any |aw
amending or suhstituting same,

{3} The Law shall apply

(dy to the arens of the remuainimg villoges of the
Republic. only as much as it refers to the proviens
of wection 6 ol the Law.

(4) The Shop Awastants Appomnment ol Arcas Onder ol
1967 is revoked™.

The Order under Notification 254 of 1967 referied o in the
charge-sheet is an Osder made under the provisions of seciton
19 of the Law. by which the specizl provisions regatding shop
assistants in trades and business set out in the schedule. have
been varied and we e not concerned with that O.der in e
Casce.

Scotion 12 of the Law i so far as relevant provides that amy
shop-heeper who contravenes or fails to comply with am of
the provisions of sections 4. 5. 6. 7. 8. Y. 10, 16 and 17 ol
the Law. shall be guilty of an offence and shull be hiable o con-
viction to imprisonment for a erm not exceeding siv et
and/or to a fine not exceeding £360.- or to hoth ete.

{t has been the case for the appellant that the Order vader
Notitication 332 of 1968 docs not create any offence in o pedd
of the keeping of a shop open on Sundayvs in the arca of Avin
Napia. 1t has been argued that the wording of puragraph do
of the said Oider is such as to extend only the application ol
section 6 of the Law 1o the aea of Ayia Nupa and not the ie-
maining provisions of the Law.

We do not subsceribe o this view w3 the wordmg of this porz-
graph should be read in conjunction with the rest of the Order
and in particular the opening words of section 3 theieof  When
these two provisions we put together they reod as foliows:
“The Law shaM apply . . . as much asat refers to the provi-
stons of section 6 of the Law™.  In other words the whole Law
is made in this Oider applicable but oniv in sespeet of offvices
which are created by section 6 of the Law. thot is Sunday clonmg
and no other offence.
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Moreover section 12 of the Law refers expressly to section
6 and completes saume by making provision for the penalties
to be imposed to an offender.

For all the above reasons both appeals agamst conviction
should fail.

As tegards the appeals against scitence the appellunt with-
drew his appcal against the sentence imposed in Criminal Cace
1403/83 which is the subject of Criminal Appeal 4461 but pur-
sued his appeal against the sentence imposed in Criminal Case
1399/83 which is the subject of Crimuinal Appeal 4462 and which
as already seen was a term of imprisonment of three months
suspended for three vears. plus the payment of the costs of the
prosecution,

In the circumstances of this case and bearing in mind that the
appellant was acting on legal advice to the effect that the Order
as drafied did not make it an offence for a shopkeeper to open on
a Sunday in the Ayia Napa area, we {ind that the term of impri-
sonment imposed on the appellant cven if it was suspended, is
manifestly excessive and consequently we altow this appeal
against sentence. We feel thut in the circumstances and in view
of the sentence passed on the other offences he could be and we
so do discharge him absolutely as this offence would normally
have been taken into consideration by the leained Judge when
passing sentence in respect of the other case to which the appel-
land had pleaded guilty but, for the objection of the prosecuting
officer, it was not dome.

In the result, both appeals against conviction and the appeal
against sentence (Criminal Appeal 4461) ave dismissed. Appeat
against sentence (Criminal Appeal 4462) allowed and. order
made accordingly.

Both appeals against conviction dismissed.
Appeal against sentence allowed.
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