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[TRIANTAFYLLIDES, P., A. Lorzou, DEMETRIADES, LORIS,
STYLIANIDES, Pixkis, JJ.]

DEMETRAKIS LOUCA AND ANOTHER,
Aceused,

THE REPUBLIC.

(Question of Low Reserved No. 199).

Statutes— Repeal by implication—Principles applicable—Sections 100

{a) and (&), 331, 333, 334, 335 and 337 of the Criminal Code,
Cuap. 154 have not been repealed by sections 9, 188 and 189 of
the Customs and Excise Law, 1967 (Law 82/67)—And assuming
that the offences created by the above laws coincide they coexist
as “‘duplicated offences’—-Section 37 of the Interpretation Law,
Cap. 1 and section 2{a) of the Criminal Code, Cap. 154,

Criminal Law—Duplicated offences—Neo principle of law impeding

L]

prosecution from preferring more serious charges wherever the
same facts constitute, also, specific lesser offences—Sections
100{a) and (b), 331, 333, 334, 335 and 337 of the Criminal Code,
Cuap. 154 have not been repealed by sections 188 und 189 of the
Customs and Excise Law, 1967 {(Law 82/67)—Assuming that
the offences created by the above laws coincide they coexist
as “duplicated offences’’-—Perfectly legitimate for prosecutor
to charge the accused with offences contrary to the relevant provi-
sions of Cap. 154—Secticn 37 of the Interpretation Law, Cap. 1
and section 2(a) of the Criminal Code, Cap. 154.

By means of nincteen counts in the information the two accused
were charged, separately and jointly, with the commission of
offences of forging and uttering official and other documents
and of offences of official corruption and conspiracy to commit
a felony, all of them contrary to the relevant provisions* of the
Criminal Code, Cap. 154. In the course of tte trial the Assize

e
The relevant provisions are quoted at pp. 392-394 post.
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Court reserved for the opinion of the Supreme Court, under.
section, 148 of the Criminal Procedure Law; Cap. 155, the follow-
ing three questions of Law:

“(1y: Whether. the- provisions. of* ‘sections 188’ and 189 of, the
Customs and' Excise- Law* 1967% (Law. 82/67  superscde
the provisions. regarding. forgery, in. the Criminal: Code,,
Cap: 154,.in sections 331,.333,.334, 335.and 337 inrelation;
to forgery' of customs forms andf/or documents.

{2) Whether the provisions of section.9 of the Customs and
Excise Law- 1967 (Law 82/67) supersede the. provisions
regarding official corruption in the Criminal Code, Cap.
154 in sections 100(a) and.100(b) in relation to corruption
of a customs officer..

{(3) Whether in, view of the existence of sections 9, 176,
188 and 189 of Law 82/67, there was permitted the framing
of the information in its present form’''.

Held, wnanimously,. that, the first two of these questions of
law should: be answered in the negative and that the third one
should be answered. in. the affirmative:

Per Triantafvilides, P. in his concurring judgment, Demetriades,
Loris. and Stylianides, JJ. concurring, that-one provision repeals
another by implication if, but. only if, it is.so inconsistent with
or repugnant to.that other that the two.are incapable of standing
together; that even assuming that the offences. created by the
sections.in question-of Law 82/67 coincide with offences created
by Cap: 154, none of the- provisions. concerned. of Cap: 154
has been, repealed. by irhplication or has, in.any. way, been:abro-
gated or superseded. by means of the aforesaid sections of Law
82/67; and that, consequently, all the-relevant offences cieated
by Cap. 154 and Law 82/67, respectively, coexist as “duplicated’
oflfences”” and; depending on the circumstances of each: case,
it- may. be decided to' prosecute in. respect of any one:of them
(see 5.37 of the Interpretation Law, Cap.. 1 which-is applicable '
in the present case); that, therefore; it.wasiperfectly legitimate
for the prosecution to decide in the present case to charge the
two accused with the offences contrary to the relevant provisions

* The, relevant provisions of the Customs and Bxcise Law, 1967 are quoted

at pp: 394-397 post.
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of Cap. 154, which are set out in the information (see section
178 of Law 82/67 which empowers the Director of the Depart-
ment of Customs and Excise to compound any offence com-
mitted contrary to sections !88 and 189 of Law 82/67; and
Yollness v. Republic (1982) 2 C.L.R. 46 where it was held that
there is no general principle of law impeding the prosecution
from preferring more serious charges whenever the same facts
constitute, also, specific lesser offences).

Per A. Loizou J. in his concurring judgment:

(1) That on the basis of section 2{(a) of the Criminal Code
and section 37 of the Interpretation Law, Cap. | and as no
contrary intention appears in any of the relevant enactments
there does not exist a principle of Law preventing the prosecution
to elect and seek punishment under any of those Laws under
which the act or omission of the accused constitutes an offence.
Furthermore, the principle of implied repeal or abrogation
could not be favourably viewed by Courts, particularly so in
the case of modern enactments where the later ones contain
a list of earlier enactments which are expressly repealed and
where an omission of a particular statute from such list would
be a strong indication of an intention not to repeal that enact-
ment (see, also, Yiollness v. Republic (1982) 2 C.L.R. 46).

=D
(2) That this Court has repeatedly and consistently stressed
that the procedure under section 148(1) of Cap. 155 should be
spatingly invoked and the Courts in the instances where they
have a discietion thereunder should not readily exercise same
in favour of reserving Questions of Law applied for on behalf
of an accused person (see Police v. Ekdotiki Ercrig (1982) 2
C.L.R. at pp. 81-84 and the Republic v. Sampson (1972) 2 C.L.R.
1 at pp. 71-72).

Per Stylianides J. in his concurring judgment:

The Customs and Excise Law, 1967 (Law 82/67) as well as
other specific laws likewise create parallel duplicated offences
to those of the Criminal Code, Cap. 154. These specific laws,
when not inconsistent or repugnant to the provisions of the
Criminal Code, do not impliedly repeal the Code and definitely
leave a discretion to the Attormey-General, according to the
particular circumstances of each case, to initiate prosecution
either under the Criminal Code or under the specific law.
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Per Pikis, J. in bis concurring judgmeni:

{1} Section 2(a) of the Criminal Code predicates by way of
introduction to the Criminal Code that criminal liability uader
Cap. 154 leaves unaffected liability under any other law in
force in the country. It is hard to contemplate a clearer expres-
sion of legislative intention that duplication of an offence in
any form by any other law leaves liability, under the Criminai
Code, unaffected. It is a strong provision against repeal by
implication. Section 2(a) reproduces, in effect, the principle
of English law that common law offences are not abolished
or repealed by duplicaling or coining them as statutory offences
(sce, Maxwell on Interpretation of Statutes, 12th ed., p. 195,
and cases discussed therein and 5.37 of the Interpretation Law,
Cap. 1).

(2) Courts lean against repeal by implication, unless it is an
unavoidable inference. In- the case of offences under the
Criminal Code, there is hardly any room ever for implying a
repeal in face of the plain provisions of s.2(a)—Cap. 154. Con-
sequently, even if we were to assume that sections 189 and 9 of
Law 82/67, respectively, duplicated the offences of forgery and
official corruption under the Criminal Code, the duplication
left unaffected liability to prosecution under the Criminal Code
and the questions asked must be answered accordingly.

However, I must not be taken as subscribing to the correctness
of the assumption made above. For, in my view, the offences
created by sections 189 and 9 of Law 82/67 are not identical

-to those of forgery and official corruption under the Criminal

Code. EBven if I were to assume that the word “forgery”
(mhooToypagia) is used as a term of art and imports the defi-
nition of “forgery™ at common law, I would still be bound to
notice differences between the two offences affecting their
ingredients.

(3) Similarly, I am of the opinion that 5.9 of Law 82/67 does
not duplicate the offence under s.100(b) of the Criminal Cade.
In an agreement with the Assize Court, I notice that the element
of ‘“‘corruptly’’, a separate ingredient of the offence under s.
100(b) is not encountered in s.9.

Order accordingly.
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Cases 1eferred to:
Attorney-General v. Pouris (1979) 2 C.L.R. 15;
Yieliness v. Republic (1982 2 C.L.R. 46 at p. 61,
Police v. Ekdotiki Eteria (1982) 2 C.L.R. 63 at pp. 81-84:
Republic v. Sampson {1972) 2 C.L.R. 1 at pp. 71-72;
Cutner v. Phillips {1891] 2 Q.B. 267 at p. 272

Questions of. Law Reserved.

Questions of law reserved by the Assize Court of Larnaca
(Papadopoulos, P.D.C., Constantinides, S.D.J. and Arestis,
D.).) for the opinion of the Supreme Court under section 148
of the Criminal Procedure Law, Cap. 155 relative to a ruling
of the said Assize Court made before the accused were charged
in Criminal Case No. 3918/84 with the commission of offences
of forging and uttering official documents, official corruption
and conspiracy to commit a felony in contravention of sections
100, 331, 333-335 and 337 of the Ciiminal Code, Cap. 154
and sections 9, 176, 188 and 189 of the Customs and Excise
Law, 1967 (Law No. 82/67).

G. Cacoyiannis with N. Cleanthous, for accused 1.

E. Efstathiou with G. Savvides and Chr. Vassiliades, for

accused 2.

M. Kyprianou, Senior Counscl of the Republic with L.
Kourshoumba (Mrs) for the Republic.

Cur. adv. vult.

TRIANTAFYLLIDES P. read the following judgment. On the
Sth June 1984 an Assize Court in Larnaca, while hearing criminal
case No. 3918/84, reserved for the opinion of the Supreme
Court, under section 148 of the Criminal Procedure Law Cap.
155, the following three questions of law:

“(1) Kord woéoo ot Swxrdgeis Tow &plpowv 188 wen 189 wou
Mepl TeAwvelwv ko $opwv KaTavordoews Nopou Tou
1967 (Nowos 82/67) vmeproyloww Twv Tlepl TTAaoTo-
ypagias Atardfecov Tou TTowkot Koddiker, Kep. 154, dpbpa
331, 333, 334, 335 xou 337, mpoxeipbvou Tepl TAxTTO-
ypagics TeAwvelokev ermimey kot 1§ eyypdoov.

(2) Kord wéoo ot Siarddeis Tou dpipou 9 tou Tepl TeAcwvelwy
ke Pdpwov Karavardoews Népou Tou 1967 (Néuos 82/67)
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vmepioyvoww Twv Tlepi Asmaopot Anpooiou Aertoupyou
Mroeréeeov Tou Tlowikod Kabive, Kep. 154, dpbpa 100(e)
kot 100(B) rpoxeinéivou mepl Swpoboxias TeAwveiokoU
AerToupyou.

(3) AcBoudvns Tns Umaptns Twv &ppwv 9, 176, 188 kou 189
Tou Nopou 82/67 emitpémeTo 1) Siomimwon ToU KaTnyo-
pnTnpiov umd TnY Topoudda uopet).

(*‘(}Y Whether the provisions of sections 188 and 189 of the
Customs and Excisc Law, 1967 (Law 82/67) supersede
the provisions regarding forgery in the Criminal Code,
Cap. 134, in scetions 331, 333, 334, 335 and 337 in rela-
tion to forgery .of customs forms andfor documents.

(2) Whether the provisions of section 9 of the Customs and
Excise Law 1967 (Law 82/67) supersede the provisions
regarding  official ’corruption in the Criminal Code,
Cap. 154 in scctions 100(a) and 100(b) in relation to
corruption of a customs officer.

(3) Whether in view of the existence of sections 9, 176,
i88 and 189 of Law 82/67, there was permitted the
framing of the information in its piesent form™).

We are unanimously of the opinion that the first two of
these quostions of law should be answered in the negative and
that the third one of them should be arswered in the affirmative,
¢ven though we have not reached such opinion all of us for
exactly the same reasons. ’

TRIANTAFYLLIDES P, [ shall give in this judgment my own
reasons for sharing the unanimous opinion of the Supreme
Court regarding the -answers which it has just given today to
three questions of law resetved by an Assize Cowtt in Larnaca
in relation to ciiminal case No. 3918/84.

By means of -the nincteen counts in the information the two
accused in that case were charged, separately and jointly, with
the commission of offcnces of forging and uttering official
and other documents and of offences of official corruption and
conspiracy to commit a felony, all of them contrary to the rele-
vant provisions of the Criminal Code, Cap. 154.

It is useful to quote first the relevant provisions of Cap. 154
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and of the Customs and Excise Law, 1967 (Law 82/67), which
were referred to in connection with the afoiesaid questions of
law:

Sectionts 100, 331, 333, 334, 335 and 337 of Cap. 154 read
as follows:

Official “100. Any person who—

corruption. (a) being employed in the public service,

and being charged with the performance
of any duty by virtue of such employment
corruptly asks, receives or obtains, or
agrees or attempts to receive or obtain,
any property or benefit of any kind for
himself or any other person on account
of anything already done or omiticd to
be done, or to be afterwards done or
omitted to be done, by him in the dis-
charge of the duties of his office; or

(b) corruptly gives, confers or procures, or
promises or offers to give or confer, or
to procure or aitempt to procure, to,
upon, or for any person employed in the
public service, or to, upon, or for any
other person, any property or benefit
of any kind on account of any such act
or omission on the part of the person so
employed,

is guilty of a misdemecanour, and is liable to
imprisonment for three years, and also to a

fine.
Definition 331. Forgery is the making of a false document
of forgery. with intent to defraud.
Making a 333. Any person makes a false document who—
false

(a) jmakes a document purporting to be what

document. in fact it is not;

(b) alters a document without authority in
such a manner that if the alteration had
been authorised it would have altered
the effect of the document;

392
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General
punishment
for forgery.

t.ouca & Another v. Republic Triantafyllides P.

(c) introduces into a document without author-
ity whilst it is being- drawn up matter
which if it had been authorised would
have altered the cffect of the document;

(d) signs a document—

(i) in thc namc of any person without
his authority whether such name 1s
or is not the same as that of the person
sighing;

(ii) in the name of any fictitious person
alleged to exist whether the fictitious
person ss or is not alleged to be of
the same name as the person signing;

(iii} in the name represented as being the
name of a different person from that
of the person signing it and intended
to be mistaken for the name of that
person;

(iv) in the name of a person personated
by the person signing the document
provided that the effect of the instru-
ment depends upon the identity
between the person signing the docu-
ment and the person whom he pio-
fesses to be.

334, An intent to defraud is presumed to
exist if it appears that at the time when the
false document was made there was in existence
a specific person ascertained or unascertained
capable of being defrauded thereby and this
presumption is not rebutted by proof that the
offender took or intended to take measures
to prevent such person from being defrauded
e fact; nor by the fact that he had or thought
he had a right to the thing to be obtained by
the false document. '

335. Any person who forges any document
1$ guilty of an offence which, unless otherwise
stated, is a felony and he is liable, unless,
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Imprisonment
for ten years.

Louca & Ancther v. Republic (1584)

owing to the circumstances of the forgery
or the nature of the thing forged, some other
punishment is provided, to imprisoitment for
three years.

337. Any person who forges any judicial
or official document shall be liable to imprison-
ment for ten years' .

Sections 9, 176, 188 and 189 of Law 82/67 read as follows:

Bribery and
collusion

“9.(1) If any Director or officer or any person
appointed or autherised by the Director (o
discharge any duty relating to an assigned

-matter—

(a) ditectly or indirectly asks for or takes
in connection with any of his duties any
payment or other reward whatsoever, whe-
ther pecuniary or otherwise, or any pro-
mise or security for any such payment or
reward, not being a4 payment or reward
which he is lawfully entitled to claim or
receive; or

{b) enters into or acquicsces in any agreement
to do, abstain from doing, pcrmit, con-
ceal or connive at any act or thing whereby
the Republic is or may be defrauded
or which is otherwisc unlawful, being an
act or thing relating to an assigned matter,

he shall be guilty of an offence under this
section.

(2) If any porson—

(a) directly or indircctly offers or gives to the
Director or any officer or to any person
appointed or authorised by the Director
as aforesaid any payment or other reward
whatsoever, whether pecuniary or other-
wise, Or any promise or security for any
such payment or rcward; or

(b) proposes or enters into any agreement with
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the Direotor, ‘officer or person appointed
or .authorised as aforesaid,

in order to'induce him'to do, abstain from doing,

Jpermit, conceal or connive.at.any act.or ‘thing
‘whereby ithe Republic is .or may ‘be defrauded
or which is -otherwise ‘urilawfiil, being .an -act
or thing irelating to an assigned matter, .or
otherwise to .take any .course 'contrary ‘to shis
iduty, 'he ‘shail 'be +guiity of .an offence under
‘this scction.

(3) Any person ‘committing an offence -under
this section shalf be‘liable to alfine'not exceeding
five thundred pounds.

1:76.~(1) Prosecutions ‘for offerces -against this
Law, and proccedings :for the 'recovery ‘of
WCustoms duties.or ,penalties, or for .the condem-
nation -or sforfeiture 1of wvessels or other means
of conveyance -or -goods .are ‘herein referred
ito as “Customs prosecutions’ and are made
.subject.to.any direction of the Attorney-General
.of the 'Republic.

{2) Customs prosccutions may be instituted
mm the name of ‘the Director in any 'Court.
In ithe case of an appeal where the «decilon
appealed against relates to .any customs «duty
or finc Icviable against any vessel, .or means
of conveyance or goods, the appellant shall,
pending the appcal, deposit in Court the amount
payable under -the decision appealed against
unless the Court of -appeal otherwise directs.

(3) ‘Customs prosecutions may be instituted

at any time within three years next after the

«date when the offcnce was or appears to have
been committed.

(4) No witness on behalf of the Director
in any Customs prosecution shall be compelled
to disclosc the fact that he recevied any in-
formation or the nature thereof or the name
of the person who gave such information.
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188.(1) If any person—

(a) makes or signs, or causes to be made or
signed, or delivers or causes to be delivered
to the Director or an officer, any declara-
tion, notice, certificate or other document
whatsoever; or

(b) makes any statement in answer to any
question put to him by an officer which
he is required by or under any enactment
to answer,

being a document or statement produced or
made for any purpose of any assigned matter
which is untrue in any material particular,
he shall be guilty of an offence under this
section.

(2) Where by reason of any such document
or statement as aforesaid the full amount of
any duty payable is not paid or any overpay-
ment is made in respect of any drawback,
rebate or repayment of duty, the amount of
the duty unpaid or of the overpayment shall
be recoverable as a debt to the Republic or
may be recovered as a civil debt.

(3) Without prejudice to the last foregoing
subsection, where any person who contravenecs
the provisions of this section does so either
knowingly or recklessly, he shall be guilty
of an offence and be liable to a fine not exceeding
five hundred pounds or to imprisonment for
a term not exceeding two years or to both;
and any goods in relation to which the document
or statement was made shall be Hable to for-
feiture.

(4) Without prejudice to sub-section (2) of
this section, where any person contravenes
the provisions of this section in such circumstan-
ces that he is not liable under the last foregoing
sub-section, he shall be guilty of an offence
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and be liable to a fine not exceeding three
hundred pounds.

Counterfeiting 189. If any person—
documents

ete (a) counterfeits or falsifies any document which

is required by or under any enactment
relating to an assigned matter or which is
used in the transaction of any business
relating to an assigned matter; or

(b) knowingly accepts, receives Or uses any
such document so counterfeited or falsi-
fied; or

(¢) alters any such document after it is officially
issusd; or :

(d) counterfeits any seal, signatwie, initials
or other mark of, or used by, any officer
for the verification of such a decument
or for the security of goods or for any
other purpose relating to an assigned
matter,

he shall be guilty of an offence and be liable
to a fine not exceeding five hundred pounds,
or to imprisonment not exceeding two years,
or to both™.

It has been argued by counsel for the accused that the pro-
visions of the aforequoted sections of Cap. 154 and, in parti-
cular, of sections 100 and 337 thereof, have been impliedly
repealed or abrogated in so far as aie concerned the offences
to which sections 9, 188 and 189 of Law 82/67 relate.

In the case of The Attorney-General v. Pouris, (1979) 2 C.L.R.
15, extensive reference was made to the notion of implied repeal
of an earlier statute by a subsequent one {at p. 94 et seq.)
and it is not nccessary to repeat in this judgment everything
which there was stated in this respect then.

It is useful, however, to quote paragraphs 966, 967 and 969
in Halsbury’s Laws of England, 4th ed., vol. 44, pp. 607, 608,
610:

“066. General principles. Repeal by implication is not
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favoured by the Couwts, fo1 it is to be presumed that Parlia-
ment would not intend to effcct so important 2 matter
as the repeal of a law without expressing its intcntion to
do so. However, if provisions arc enacied which cannot
be reconciled with those of an existing statute, the .only
inference possible is that, unless it faifed to address its
mind to the question, Parliament mtended that the provi-
sions of the existing statute should cease to have effect,
and an intention so evinced is as cffective as one expressed
in terms.

The rule is, thercfore, that one provision repeals another
by implication if, but only if, it is so inconsistent with
or repugnant to that other that the two are incapable
of standing together. 1If it is reasonably possible so to
construe the provisions as to give cftect to both, that must
be done, and their reconciliation must in particular be
attempted if the later statute provides for its construction
as one with the carlicr, thereby indicating that Parliament
regarded them as compatible, or if the repeals expressly
effected by the later statute are so detailed that failure
to include the earlier provision among them must be re-
garded as such an indication.

967. Affirmative enactments. The repeal of one enact-
ment by another is particularly difficult to imply where
both are framed in the affirmative. Similar difficulties
arise where the purpose of cach is to subiract from an cxist-
ing rule so that the statutes are negative in form but arc
to be ireated among themselves as affirmative. This does
not, however, mean that the relationship betwcen affirm-
ative, or quasi-affirmative, enactments is governed by some
particularly stringent rule. The position is rather thai,
whereas the complete repugnance between two enactments
which is necessary in all cases to found an implicd repeal
may exist in other cases merely by virtue of the teims in
which the enactments ar¢ framed, and without their being
actually irreconcilable in matter, it can as between affirm-
ative, or quasi-affirmative, enactments derive from their
matter alone. In othcr words, it is only if the irrecongcila-
bility of their maiter is such as necessarily to import a
negative that one such enactment will be held to have
repealed another by implication.
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969. Repeal of general enactment by particular enaci-
ments. To the extent that the continued application of a
general enactment to a particular casc is inconsistent with
special provision subscquently made as respects that case,
the general enaciment is overtidden by the particular,
the cffect of the special piovision being to excmpt the
cas¢ in question fiom the opetation of the general enact-
ment ot, in other words, to repcal the general enactment
in relation to that case.

Having perused carefully the provisions of the relevant sections
of Cap. 154 and of Law 82/67 1 have reached the conclusion,
in the light of the principles to which reference has been made
in this judgment, that, even assuming that the offences created
by the sections in question of Law 82/67 coincide with offences
created by Cap. 154, none of the provisions concerned of Cap.
154 has been repealed by implication or has, in any way, been
abrogated or superseded by means of the aforesaid sections of
Law 82/67; and, consequently, all the relevant offences created
by Cap. 154 and Law 82/67, respectively, coexist as “duplicated
offences” and, depending on the circumstances of each case,
it may be decided to prosecute in respect of any one of them.

Thus, in the present case there is applicable section 37 of
the. Interpretation Law, Cap. 1, which reads as follows:

“37. Where an act or omission constitutes an offence
under two or more Laws, the offender shall, unless the
contrary intention: appears, be liable to be prosecuted
and punished under either or any of those Laws, but shall
not be liable to be punished twice for the same offence’.

Section 37, above, corresponds to section 33 of the Inter-
pretation Act 1889, in England, which has been replaced by
scction 18 of the Interpretation Act 1978; and the said section
18, which is substantially the same as the aforesaid earlier
section 33, reads as follows (see Halsbury’s Statutes of England,
3rd ed., vol. 32, p. 455 and vol. 48, p. 1307):

“18. Duplicated offences
“Where an act or omission constitutes an offence under

two or more Acts, or both under an Act and at common
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law, the offender shall, unless the contrary intention appears,
be liable to be prosecuted and punished under either or
any of those Acts or at common law, but shall not be
liable to be punished more than once for the same offence’.

It was, therefore, perfectly legitimate for the prosecution to
decide in the present case to charge the two accused with the
offences contrary to the relevant provisions of Cap. 154, which
are s¢t out in the information.

I am strengthened in my above view by the fact that section
178 of Law 82/67 empowers the Director of the Department of
Customs and Excise to compound any offence committed
contrary to sections 188 and 189 of Law 82/67; and it would,
indeed, be unthinkable to find that the Legislature intended
that serious cases of forging and uttering official customs docu-
ments can only be prosecuted as offences committed contrary
to sections 188 and 189 of Law 82/67, which can be compounded
under the said section 178 of such Law, and that they cannot
be prosecuted, also, under the relevant provisions of Cap. 154.

Before concluding I would like to point out that in Yollness
v. The Republic, (1982) 2 C.L.R. 46, it has been held (at p. 61)
that theie is no general principle of law impeding the
prosecution from prefetrring more serious charges whenever the
same facts constitute, also, specific lesser offences.

For all the foregoing 1¢asons I share with all my other learned
brother Judges the opinion that the questions of law reserved
should be answeled in the negative in so far as the first two
of them are concerned and in the affirmative in so far as the
third one is concerned.

This case is now to be remitted to the Assize Court for further
proceedings in the light of the unanimous opinion of this Court
on the aforesaid questions of law.

A. Loizou J.: I had no difficulty in reaching with my bieth-
ren the unanimous answers that have been given to the three
questions reseived by the Assize Court of Lainaca for the opinion
of this Court under section 148 of the Criminal Proceduie Law,
Cap. 155.

Counsel for the accused has relied solely on the principle
of implied repeal or abrogation of an earlier Statute by a sub-
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sequent cne in arguing that the offences created by sections
9, 188 and 189, of the Customs and and Excise Law, 1967
(Law No. 82 of 1967}, have repealed or abrogated sections 100(a)
and 100(b) and sections 331, 333, 334, 335, 337 of the Criminal
Code, Cap. 154. )

The various, relevant to the case in hand, statutory provisions
as well as a very pertinent passage from Halsbury’s Laws of
England 4th Edition Volume 44, pp. 607, 608, 610, have been
quoted by thc learned President in his judgment, who also
referrcd to what he had said as rogards the notion of implied
repeal or abrogation in his dissenting judgment in the casc of
the Attorney-General v. Pouris (1979) 2 C.L.R. 15, "at p. 94
et seq., and this renders unnecessary for me their repetition.

What I fecl I should point out is section 2 of the Criminal
Code, which in so far as relevant provides that:

“Nothing in this Law shall aflcct—

(a) the liability, trial or punishment of a person for an
offence against any Law in force in the Republic other
than this Law; or

Provided that if a person does an act which is punishable
under this Law and is also punishable under another Law
of any of the kinds mentioned in this section, he shall not
be punished for that act both under that Law and also
under this Law”.

This is a provision that shows clearly that there may be
duplication of offences and the prosecutor may elect in 1espect
of which offence an accused person will be prosecuted, where
the same st of fact: may constitute offences under diffcrent
Laws and in paiticular offences under a special Law, and offences
created by the Code. The only limitation placed by the Code
in respect of this situation is to be found in the proviso hete-
inabove set out that if the act of a person is punishable, both
under the Code and under another Law, such person should
not be punished for that act, both unde: that other Law and
also under the Code.

This brings me to section 37 of the Interpretation Law, Cap.
1 which reads as follows:
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“Where an act or omission constitutes an offonce under
two or more Laws, the oflender shall, unicss the contrary
intention appcars, be liable to be prosecuted and punished
under either or any of those Laws, but shall not be liable
to be punished twice for the same offence™.

This section corresponds to scction 33 of the English Inter-
pretation Act of 1889, which now has been teplaced by section
18 of the Interpretation Act of 1978 which under the heading
Duplicated Offences reads:

“Where an act or omission constituies an offencc under
two or more Acts, or both under an Act and at common
law, the offcnder shall, unless the contiary intcation
appears, bc liabie to be prosccuted and punished under
or any of thosc Acts or at common law, but shall rot be
liable to be punished moie than once for the same offence™.

It should be observed that both in the Inmierpretation Act
and in section 2(a) of the Code and. the proviso thercto, the lia-
bility to prosccution and punishment under two Statutes is
possible subject to tie limitation that such a peison should noi
be punished more than once for the same offence.  Morcover
it should be notced that in scction 18 of the English Act, 1¢fer-
ence is madc not only 1o the possibility of prosecution under
the various Acts under which an act or omission constitutes
an offence but also to the Common Law, if an act or omission
constitutes an offence thercunder. In this respect we should
not lose sight of the fact that the Criminal Code, though as
such a Law, whi¢h in section 2 of Cap. I is defined as meaning
any cnactment Ly the compctent legislative Authority of the
Colony—now the Republic—is in substance the General
Criminal Law of the Land and stands for all intends and pur-
poses as the English Common Law. It was an cffort to codify the
English Common Lew and was modclled on Criminal Codes
enacted for Britisl: colonial tetitories. It took cognizance
of the fact that there are shortcomings natural and un-
avoidable in any attempt at codifying Case Law and for that
purposc by section 3 thercof its intcrpretation was to be in
accordance with the principles of lcgal interpretation obtaining
in England and expressions uscd therein were and still are to
be presumed so far as it is consistent with their context, and
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except as may be otherwise expressly provided, to be used with
the meaning attaching to ihem in. English Criminal Law can
be construcd in. accordance therowith. This opened the door
to a concurrent reception of the English Common Law.

This historical retrospect would not be complete if no mention
was made to the objections raised at the time to its introduction,
obviously on. account of those provisions which were included
in it, and which were thought by. the drafters essential for the
administration of a colonial territory, but that is another matter:

This brings me to the principle where a Statute in England
preseribes a special remedy or penalty for an offence which
is alrcady. an offence ot Common Law, the remedy at Commaon
Law is not taken away cxcept by cxpress negative words.

Reference in this respect may be made to Archbold Criminal
Pleading Evidence and Practice 4ist Edition paragraph 1-§
at p. 3:

“Where a statute prescribes a new penalty or remedy for
an offcnce: which is alrcady an offence at common, law
the remedy at common law is not taken away cxcept by
cxpress negative words (e.g. ‘and not otherwise’, Crofton’s
case (1670) 1' Mod. Rep. 34) and the prosecutor has the
option of procecding ecither by indictmeni at common
law o1 by the mode specified by the statute; R. v. Richard
Carlile (1819) 3 B. & Ald. 161 ; and see Maxwell on Statutes,
12th ed., p. 95" '

In recgard, however, 1o scc. 18 of the Interpretation Act, it
was said in Archbold (supra) same page that:

“If a later statute describes an offence created. by a former
statute, and affixes to it a diffcrent punishment,. varying
the procedure, and giving an appeal where there was no
appeal before, the prosecutor must procecd for the offence
under the later statute. Michell v. Brown (1858) 1 E.&
E. 267".

As regards repoal by implication it should be pointed out
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by refercnce to the cases summed up in Maxwell on Interpretation
of Statutes, 12th edition, p. 191 that

“A later statute may repeal an earlier onc cither oxpressly
or by implication. But repeal by implication js not
favoured by the Courts. ‘Forasmuch’, said Coke, ‘as
Acis of Parliaments are established with such gravity,
wisdom and universal consent of the whole realm, for the
advancement of the commonwealth, they ought noi by
any constrained consiruction out of the general and ambi-
zuous words of & subsequent Act, to be abrogated”. If,
therefore, carlict and later statutes can reasonably be
construed in such a way that both can be given cffect to,
this must be done. [f, as with all modern statutes, the
later Act contains a list of earlier enactments which it
cxprossly repeals, an omission of a particular statute from
the list will be a strong indication of an intention not to
recpeal that statute. And when the later Act is worded
in putely affirmative language, without any negative ex-
presscd or implied, it becomes cven less likely that it was
intended to sepeal the carlier faw™.

Emphasis should be stressed on the fact that in the Customs
and Excise Law, 1967, cxpress reference is made to the previous
Laws that were ropealed by it in its third Schedule and under
section 196 which nrovides;

*“196.-(1) Thc enactments set out in the Third Schedule
to this Law, being enactments relating to meaiters with
rospect to which provision is made in this Law or is author-
iscd by this Law to be made by regulations, dircctions or
conditions made, given or imposed thereundcr, are hereby
repecled to the cxtent specified in the third column of that
Schedule.

(2) Where 2 provision of any Law has been substituted
for a provision of any other Law and that other Law is
repcaled by virtue of this scction the repeal shall not extend
to the first mentioned provision unless that provision is
itself expressly repealed”.
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Needless also to say that this Law was a Law to consolidat,
extend and amend certain enactments relating to Customs and
Excisc some of which pre-cxisted the enactment of the Criminal
Code. ’

Furthermore in the case of Yiollness v. Republic (1982) 2
C.L.R. p. 46, the question aiose whether the appeliant in that
case should hav been prosecutcd on lesser offences preseriboed
in the WNatrcolic Drugs and Psychodropic Substances Law,
1977 Law No. 29 of 1977 10 preclude a prosecution under
anothet section (sections 5 and 6) which carried morc serious
sentences. That there is no general principle of Law impeding
the prasecutior from pcferring more serious charges wheneve
the same actls constilute also specific tesset offences.

In support of the arguments advanced regarding the implied
repeal or abrogation of the offences of forgery created by the
Code by the specific lesser offences created by the Customs and
Excise Law, counsel for the accused has invoked the expression
“unless otherwise stated”, to be found in section 335 of the
Code as introducing -the implied repeal of the offences under
the Code, and as indicative of the intention of the legislature
1o have the offences created by the Code superseded by other
created by the Customs and Excise Law, 1967.

Section 335 which provides the general punishment for {or-
gery reads:

“Any person who forges any document is guilty of an
offence which, unless otherwise stated, is a felony and he
is table, unless, owing to the circumstances of the forgery
or the nature of the thing forged, some other punishment
is provided, to imprisonment for three years”.

This section is in that part of the Code headed “Punishment
for Forgery” and is followed by several other sections coming
under that heading. The expression unless otherwise stated
cannot but tefer to what is stated in the Code itself and not in
any other Law in which case the said expression would be
followed by such expressions as “any Law in force in thc
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Republic™ oy “any other Law™ ctc., as it was clearly done
whenever that was the intention of the legislator and in that
respect, we find this in sections 2 and 4 of the Law ¢tc. The
said oxpression, thercfore. which is clear in iteelf dees not help
at all the arguments advanced on buhalf of the accused.

Before concluding, however, | would like to peoint out that
this Court has repea’edly and consisiuntly sirossod that the
procedure under section 148(1) of Cap. 155 should be sparingly
invoked and the Courts in the instances where they have a
discretion theceunder should not readily exercisc same in favour
of reserving Questions of Law applicd for on behelf of an accuscd
person.  The position in this vespect weas reviewed by Trianta-
fyllides P in the cosc of Police v. Ekdodiki Eteria (1982) 2
C.L.R. 63 at pp. 81-84. | feel. however, that [ should cite
here what | said in the case of the Republic v. Sampson (1972)
2 CL.R. 1 at pp. 71-72 in relation to the proper application
of scetion 143(1) of Cap. 135, cited alse with approval in Ekdo-
diki (supra):—

“The use of the word ‘may” in this coniext significs the
existence of a discretion in such instence ... .. Such
discretion, however, should be coxcrcised judicially and
though as it wes pointcd out in the case of Charalambous
(supre) an application should not be refuscd mercly for
the sake of avoiding an interruption of the tricl, yer, unduc
inturruptions are not conducive to the good administration
of criminal justice. Furtheimore, the notion of shortening
proceedings by securving in advance 2 statement of the
law by the Court that has the final word in the matter,
cannot solely be the reason for oxcrcising 2 Court’s dis-
cretion in favour of reserving 2 question of law. It is
a discretion to be cxercised, when an epplicetion at the
instance of the defunce is made enly for the sake of doing
justice in a casc and particulariy for the sake of saving
an accuscd person from cmbarrassment in the conduct
of his defence and from the likelihood of the detrimental
consequences which a ruling given against an accuscd may
bring. If anything, it would only be proper that such a
question sheuld be rescived after the ruling of a trial
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Court is given, so that its reasoning, if persuasive enough,
may 1ender unnecessary an application for such a reserv-
ation o1 reveal their thinking in case they eventually rcfuse
to reserve. [t is in the province of trial Courts to determine
points of law, whether novel or not, together with the
determination of the factual issues that arise in the course
of a criminal trial and if reservations of law are made
for the opinion of the Supreme Court without the trial
Court’s pronouncement on the issues raised, the impression
may be formed that for legal points trial Courts should
seek in advance, the assistance of this Court. This is not
the purpose of section 148 of the Criminal Procedure Law,
the appellate jurisdiction of the Supreme Court being
primarily to review the 1ulings and judgments for which
complaint is made by way of appeal or other procedural
means’.

In the light of the above I have come to the conclusion that
on the basis of section 2(a) of the Code and section 37 of the
Interpretation Law, Cap. 1 and as no contrary intention appears
in any of the relevant enactments there does not exist a principle
of Law preventing the prosecution to elect and seck punishment
under any of those Laws under which the act or omission of
the accused constitutes an offence. Furtheimore, the principle
of implied repeal or abrogation could not be favourably viewed
by Courts, particularly so in the case of modern enactments
where the later ones contain a list of earlier enactments which
are expressly repealed and where an omission of a particular
statute from such list would be a strong indication of an intention
not to repeal that-enactment. Also when a later enactment is
worded in purely affirmative language.

It is for the above reasons that I have agreed to the answers
given by this Court in this case.

DEMETRIADES J.: 1 agreé with the judgment of the President
of the Court.

Lowris J.: I fully agree with the judgment delivered by the
President of the Court.
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STYLIANIDES J.: | agree with the reasons given by the learned
President of this Court.

The Customs and Excise Law, 1967 (Law 82/67) as well
as other specific laws likewise create parallel duplicated offences
to those of the Criminal Code, Cap. 134. These specific laws,
when not inconsistent or repugnant to the provisions of the
Criminal Code, do not impliedly repeal the Code and definitely
leave o discretion to the Attorney-General, according to the
particular circumstances of each case, to initiate prosccution
either under the Ciiminal Code or under the specific law.

Pikis 1.1 Accused were charged on information with foigery,
utterance of forged documents and bribery by a public officer,
contiary to the relevant provisions of the Criminal Code. Be-
fore arraignment, counsel for the accused asked the Court to
sot aside the information on the ground, as I perccive the cffect
of their submission, that the particulars of the offence, because
of the nature of the deccuments allegedly forged and the capacity
of the accused as customs employees, did not disclose the offences
set out int the information. Their submission before the Assize
Court, repeated before us, was that the provisions of the Cri-
minal Code defining “forgery” and related offences sct out
in Part VHI of the Criminal Code, and those of s.100 defining
official corruption, becam¢ inapplicable to acts of forgery
of customs documents and the bribery of customs employecs,
because of their repeal necessarily to be implied fiom the enact-
ment of the Customs and Excisc Law—82/67.

The Assize Court dismissed the submission as ill founded.
On the application of the accused, they reserved, under s.148
of the Criminal Code, three legal questions for our opinion,
turning on the substance of the submission of the accused.
At the root of the questionnaire, lics the query whether the
relevant provisions of the Criminal Code, founding the inform-
aticn, were abrogated in relation to the forgery of customs docu-
ments and ihe bribery of customs cmployees.

Specifically, the submissions advanced before us on behalf
of the accused, wcre the following:—
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(A) The words “‘some other punishment is provided™ in the
context of 5.335 of the Criminal Code, laying down the general
punishment for forgery—three years’ impiisonment—expressly
reserve power for the legislature to make a diffirent provision
by sepaiate Act for the punishment of specific acts of forgery,
defined by another law. The submission wos cxpanded to
suppott the proposition that the legislature expressly made the
application of the provisions of the Criminal Code to forgery,
dependent on the liberty of the legislature to coin distinct
offences of forgery in special areas of criminal activity and
provide a different punishment. The argument turns exclu-
sively on the interpretation of the provisions of 5.335. The
suggested interpretation is incompatible with any fair reading
of the plain provisions of s.335. It could only be countenanced
by re—writing the scction in a manncr that would have no rcle-
vance to Its present content.  All that §.335 provides, is that
persons committing the crime of foigery defined by the Criminal
Code, will be liable to thiee years’ imprisonment, unless some
other provision is made in the Criminal Code. Such other
provision is made in ss. 336, 337 and 338, providing severer
penalties for the forgeiy of cettain classes of documcnts, |
shall, therefore, concern myself no further with this submission
of accused.

(B) The offence of “forgery”, created by the provisions of s.189
of Law 82/67, is identical to that of “forgery” defined by s.331.
Theiefore, the legislature must be presumed to have intended
to repeal the provisions of the Criminal Code in 1elation to
customs documents, envisaged by s.189, by casting such offence
in a distinct context. This implication is 1einforced by the
provision for a different punishment—two instead of threo
years' imprisomumnent.

(C) For similat reasons, s.9 supersedcd the provisions of
5.100 of the Criminal Code, by envisioning a similar crime to
bribery of a public officer, specially referable to the biibery
of a customs official.

Counscl for the Republic refuted te suggestion that the relevant
provisions of Law 82/67 abrogated by neccssary implication
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the aforementioned provisions of the Criminal Code and drew
our attention to a body of caselaw establishing that rcpeal of
a statute by implication is an extreme inference that should
not be drawn except in the clearest of cases. Such conclusion
can only be drawn if, in the words of A.L. Smith, L.J., in Cutner
v. Phillips [1891] 2 Q.B., 267, 272, “‘the provisions of a later
enactment are so inconsistent with or repugnant to the provisions
of an earlier one that the two cannot stand together”.

The undesirability of finding repeal by implication is given
statutory sanction by two legislative provisions, the effect of
which was not, it scems to me, coirectly weighed by counsel
for the accused. These are s.2 of the Criminal Code and s.37
of the Inteipretation Law.

Section Z(a) predicates by way of introduction to the Criminal
Code that criminal liability under Cap. 154 leaves unaffected
liability under any other law in force in the country. It is
hard to contemplate a clearer expression of legislative intention
that duplication of an offence in any form by any other Jaw
leaves liability, under the Criminal Code, unaffected. It is
a strong provision against repeal by implication. Secction 2(a)
reproduces, in effect, the principle of English law that common
law offences are not abolished or repealed by duplicating or
coining them as statutory offences (see, Maxwell on Interpretation
of Statutes, 12th ed., p. 195, and cases discussed therein).
Section 2(a) is an apt provision in the context of the Criminal
Code, a statute that codifies, to a large extent, common law
offencoes.

Apart from s.2(a)—Cap. 154, there is 5.37 of the Interpretation
Law, laying down that acts or omissions made criminal offences
by more than one statutes, render the offender liable to pro-
secution under both enactments, unless a contrary intention
appears in either of the two laws. As already noticed, Courts
lean against repeal by implication, unless it is an unavoidable
inference. In the case of offences under the Criminal Code,
there is hardly any room ever for implying a repeal in face of
the plain provisions of s.2(a)—Cap. 154. Consequently, even
if we were to assume that sections 189 and 9 of Law 82/67,
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respoctively, duplicated the offences of forgery and official
corrupiion under the Criminal Code, the duplication left un-
aflected lability to prosecution under the Criminal Code and
the questions asked must bc answered accordingly.

However, | must not be taken as subscribing to the correctness
of the assumption made above. For, in my view, the offences
cruated by scctions 189 and 9 of Law 82/67 are not identical
to those of forgery and official corruption under the Criminal
Code. Even if 1 were to assume that the word “‘forgery™
(TAacToypagia) is used as a term of art and imports the defi-
nition of “forgery™ at common law. | would still be bound to
notice differences  between the two offences offecting  their
ingredients. .Falsity, in the context of “forgery™, is statutorily

defined by 5.333. It would be arbitrary to assume thar rhe

element of falsity under s.189 would be similarly defincd.
Equally unjustified would be to assume that the presumption
created by $.334 of the Criminal Code, 25 1o intent of defraud,
has any application 1o the proof .of s.189. *““Forgery™ under
the Crimina! Code is not defined cxclusively *by $.331 but by
a scrics of sccions of the law having no application whatcver
to the definition of “‘forgery” under s.189—Law 82/67. |
incline to the view that the two offences, though they present -
simulerities, they are different in substance. Conscquently,
a question of repeal by necessary implication could not arvise.

Similarly, 1 am of the opinion that 5.9 of Law 82/67 does not
duplicate the offence under s.100(b) of the Criminal Code.
In an agreement with the Assize Court, | notice that the clemunt
of “corruptly”, a siparate ingredient of the offence under 5.100(b)
of Cap. 154, is not c¢cncountered in s.9. Their view is also
correct that ceriain conduct cxpressly prohibited by the provi-
sions of .9, is not postulated as a distinct mode of commining
the offence under s.100(b) of Cap. 154.

Lastly, the suggestion that the legislaiure necessarily contem-
plated the repeal In relation to customs matiers of the provisions
of the Criminal Codc on “forgery” and “official corruption™,
is defeated by the fact that the legislature dirccted its attention
to the necessity of repeal of legislation conscquent on the enact-
ment of Law 82/67, without any reference whatever to the Cri-
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minal Code. Such omission has been held to furnish strong
indication of an intention not to tcpeal a statute (sce, Maxwell
on Interpretation of Statutes, 12th ¢d., p. 191).

In view of the above, I associate myself with the answers
given to the questions reserved for our opinion.

Order accordingly.
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