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[HADNANASTASSIOU, STYLIANIDES, PIKIs, JJ.]

1. EKDOTIKI ETERIA KOSMOS PRESS LIMITED,
2. MARIOS KYRIAKIDES,
Appellants,

THE POLICE.
Respondents,

(Criminal Appeals Nos. 4360-61).

Findings of fact—Made by trial Court—Review of. by Court of Appeal
—Principles applicable.

Criminal Procedure—Trial in criminal cases—Wrongful assessment
of evidence of two prosecution witnesses and material misdirection
5 as to effect of such evidence which was wrongly assessed as “‘in-
controvertible, natural and convincing”’—And failure to refer
and evaluate important parts of the evidence—Verdict rendered
unsafe and unsatisfactory—Conviction guashed.

New trial—Principles governing the discrerion of Court of Appeal
10 to order a new trial—Ne one should unnecessarily be put upon
trial more than once for the commission of an offence—Just
and proper that a verdict of acquittal should be entered whenever
accused lost because of « misdirection or failure to sum up properly
‘the evidence. the chance of an acquittal.

5 Appellants | the publishers and appellant 2 the person an-
swerable under the Press Law for actions of the publishers,
of the weekly newspaper “KYPROS™ were convicted on a
count of the offence of publishing false news or information
contrary to section 50(1} of the Criminal Code, Cap. 154 (as
20 amended by Law 70/65). The false news or information, was
contained in an article on the subject of the abduction of
Achilleas Kyprianou, the son of the President of the Republic,
under the title* “The File of the Abduction, an eminently proper

*  The olilensive part of the publication is guoted at p. 125 post.

121



%

Lkdotiki Eteria Kosmos v. Police (1984)

subject for a public enquiry™; and it was alleged therein that
between the office of the Attorney-General and the Police there
was a conspiracy to close the file of the case and impose a mantle
of silence on the subject. Following the release of Achilleas
Kyprianou, the President of the Republic made a statement in
Public that he would extend forziveness to the culprits in the
interests of unity of the people. peace and in order to pacify
passions; and this action of the President of the Republic met
with the approval of the Minister of Interior who in a statement
of the same day in effect endorsed the decision of the President
of the Republic that no action be taken against the culprits.
Notwithstandmg the Ministerial statement and total inaction
on the part of the Police towards arresting or questioning the
suspeets Theofanis Demetrioun and  Ioannis  Adradjiotis, the
principul prosecution witnesses in this case and the officers
in charge of the ipvesugation into the abduction, maintained
that they carried out their investigarions in ignorance of or
disregard of the Ministenal statement o1 decision; and whereas
the outward manifestations of their actions tallied with the pro-
cliimed decision of the President of the Republic and that of the
Minisier of the Interior 1o eatend forgiveness to the culprits and
were compatible with that decision, they strove hard before the
trial Court 1o deny it and claimed their actions were totally
uninfiuenced by the stand of the President and the Minister of the
Interior on the matter, The Deputy Attorney-General, who
advised that the calprits should not be prosecuted testified before
the trial Court that he was uninfluenced by Presidential forgive-
ness in rendering his opinion.

In a statement®, however, which was made by the Office of the
Attorney-General it was mentioned that in deciding on the cri-
minal prosecution of the culprits the Attorney-General “should
1ake seriously into consideration, among other factors, the promi-
se that had been given on behalf of the State”; and the trial
Judge failed 10 refer to this statement in his judgment. Proof of
the falsity of the allegation of conspiracy was interwoven with and
dependent upon acceptance of the testimony of the above two
Police Officers and of the Deputy Atterney-General: and that
the trial Judge concluded that the testimony of each one of them
was ‘‘incontrovertible, natural and convincing’..

The statement is quoted al p. E38 post,
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2 C.L.R. Ekdotiki Fteria Kosnroy v, Police

Upon appeal apainst conviction

{After dealing with the principles governmg 1eview of the fimding
of a trial Courr - vide pp. 130-131 post)

Held, (1) that the texture of the facts of the case in itseli muhe-
the testimony of the two Police Officers. contrary to what the
Judge held. controvertible: that the trial Judge found their evi-
dence to be convincing without addressing himself to that part
of the evidence that constituted, in the circumstances of this case
a serious misdirection: that the summing up of the evidence
bearing on the value of the testimony of the two police officers,

‘was most inadequate; that there is a misdirection. as wcll a~

lack of adequate direction on the evidence, on the part of the triul
Judge; that, further, the absence of any reference to the stage-
ment of the Attorney-General on the same subject and apprecia-
tion of its implications, constituted a serious omission on the
part of the trial Judge, that constituted, in the circumstances of
the case. a non direction; that the wrongful assessmeni of the
evidence of the two police officers and failure to evaluate iz 1 the
context of the evidence as a whole. make his findings on hen
credibility unsafe and unsatisfactory; that there was a muateriul
misdirection as to the effect of their evidence, wrongly assessed
as “incontrovertible, natural and convincing®”, as well as failure
by the trial Court to refer to a body of evidence in the case tha
cast a different complexion on the effect of their evidence com-
pared to the one found by the trial Judge; that the misdirection
in relation to the evidence of the two police officers and failure 10
refer and evaluate important parts of the evidence. render the
verdict unsafe and unsatisfactory, because the verdict depended
on a finding of falsity, inextricably connected with the finding ol
credibility of the two police officers and proper appreciation cf’
the evidence as a whole; and that accordingly the conviction

‘must be set aside.

(2) After dealing with the principies governing the discretion of
the Court of Appeal to order a new frial - vide pp. 141-143 post;
That a cardinal principle in the administration of justice is that no
one should unnecessarily be put upon trial more than once for the
commission of an offence; that it 1s just and proper that a ver-
dict of acquittal should be entered whenever the accused lost.
because of a misdirection or failure to sum up properly the evi-
dence, the chance of an acquittal: that if the Judge had con-
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sidered the evidence in its proper perspective, it would be at
least possible, if not probable, that he would regard the evidence
of Theofanis Demetriou and loannis Adradjiotis as unconvinc-
ing; and that on account of that, acquit the appellants for lack
of proof of the element of falsity in the charge: that the chance
of an acquittal would certainly be enhanced if the Judge had
properly drawn attention to the remaining aspects of the evidence
pertaining to the non prosecution of the suspected culprits: that
thus, the appellants did lose the chance to be acquitted by the
trial Judge: and that that being the case, it is the duty of this
Court to acquit and discharge them.

Appeal allowed

Cases referred 10
Police v. Ekdonki Eterig (1982) 2 C.L.R. 83
Papadopoulos v. Stavron (1982) 1 C.L.R. 321;
Neophytou v. The Police (1981} 2 C.L.R. 195;
Zisimides v. Republic (1978) 2 C.L.R. 382:
Katsiamalis v, Republic (1980) 2 C.L.R. 107:
Republic v, Sempson (1977) 2 CL.R. |;
Dafas v, Police (1966) 2 C.L.R. 43;
Zannettos v. Police (1968) 2 C.L.R. 232;
Pierides v. Republic (1971 2 C.L.R. 2063;
Au Pui Kwen v. Aitorney-General of Hong Kong [1979] 1 All E.R.
769;

Reid v. The Queen [1979] 2 Al E.R. 904,

Appeal against conviclion and senteace.

Appeal against conviction and sentence by Ekdotiki Etcria
Kosmos Press Ltd. and Another who were convicted on the
9th September, 1982 at the District Court of Nicosia (Criniinal
Case No. [197(0/82) on one count of the offence of publishing
false news or information cont:ary to section 50{1) of the Ciinui-
nal Code, Cap. 134 (a5 amended by Law No. 70/65) and were
sentenced by loanmnides, D.J. as follows: Accused | to pay
£300.- fine and accused 2 to a suspended term of four months’
imprisonment.

Gl Talianos, for the appellants.
A. Evangelon, Scnior Counsel of the Republic, for the .c-

spondents.
Cur. adv. vult,
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2 CILR. Ekdotiki Eteria Kosmos +. Police

Hapnanastassiou J.: The judgment of the Court will be
delivered by Mr. Justice Pikis,

Pikis J.:  “Ekdotiki Eteria Kosmos Press Ltd.”, the publi-
shers and, Marios Kyriakides, the person answerable under the
Press Law for actions of the publishers, of weekly newspaper
*KYPROS’, were charged before the District Court of Nicosia,
on a count of accusing them of publishing false news or informa-
tion in the edition of the newspaper of 5.7.82, in contravention
of the provisions of s.50(1) of the Criminal Code, as amended
by Law 70/65. The accused hotly contested their guilt. After
a long trial. they were found guilty and sentenced, the publishers
to a fine of £300.- and, Marios Kyriakides to a suspended term
of four months” imprisonment.  The false news or information.
aceording to the particulars, was contained in an article on the
subject of the abduction of Achilleas Kyprianou, the son of the
President of the Republic, under the title “The File of the Ab-
duction. an eminently proper subject for a public enquiry.”
The offensive part of the publication founding the charge. was
the following (translated in English):

“Police investigations (referring to investigations con-
cerning the abduction of Achilleas Kyprianou}, were di-
rected from above and the police included in the file of the
case such matevial as was comnsidered expedient to be in-
cluded by the govermment of Mr. Kyprianou. Between
the Office of the Attorney-General (Fewixiis EloayyeAias)
and the police, there was a comspiracy to close the file
of the case and impose a mantle of silence on the subject
(Tapagicemion ToU BépaTog)”.

The essence of the case for the prosecution, as defined and
developed before the trial Cowrt, may compendiously be put
thus: The attribution of ¢iiminal conduct, namely conspiracy,
to the two important law agencies of the State, the Office of the
Attorney-General and the police, responsible for law enforce-
ment, amounted, in the context of the article under consideration,
to news or information. It was false because contrary to alle-
gations made in the publication, both the police and the Office
of the Attoiney-General, acted, in relation to the investigation
of the case of abduction, solely by reference to their duties
under the law. Public confidence in the two law agencies of
the State was apt to be impaired because of the false publication,
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Pikis J. Ekdotiki Eteria Kosmos v, Puolice (1984

bringing the cuse within the four comers of the law, as analysed
m Police v. Ekdotiki Ereria (1982) 2 C.L.R. 83.

Prosecution evidence was mainly directed towards establish-
ing that the accusations levelled against the police and the Office
of the "Attoiney-General, were unfounded, untrue and ill-moti-
vated. Nothing they said or did justified the accusations. The
principal witnesses for the prosecution were two police officers,
namely, Mr. Theofanis Demetrion, Assistant Chiefl of the Police
and, [. Adradjiotis, the oflicer-in-charge of the Nicosia C.1.D.
and, Mr. L. Loucaides, Deputy Attoiney-General. Mr. Deme-
triou assumed overall responsibility for the investigation of the
case, from the moment the crime of abduction of Achilleas
Kyprianou was reported to the police on 14.12.77.  Mr. Adra-
djiotis was detailed as the investigating officer of the case.

The two police officers affirmed before the Court their in-
vestigation was inspired and directed by the letter and spirit
of the Police Law. They weie likewise inspired in recommend-
ing that no criminal proceedings should be instituted against
anyone of the perpetrators and participants in the crune of
abduction and other crimes committed in connection therewith
during the unlawful detention of Achilleas Kyprianou. In the
course of the investigations. it emerged indisputably that six
persons collaborated in the abduction and aided in the detention
of Achilleas Kyprianou over a period of days. The crime, apart
from its severity and repercussions upon the victim of the crime,
had wider political implications. It is no overstatement to say
commission of the crime threatened peace and tranquillity in the
country.

Mr. Loucaides affirmed the decision to recommend the non
prosecution of the offenders was taken in the exercise of his
discretion in the public interest. No other comsiderations
influenced or had any effect upon his decision. The gist of their
decision and the reasons for it, were the following:

The police recommended and the Deputy Attomey-General
agreed that, inasmuch as the inspirators and principal perpe-
‘trators of the abduction and c¢:imes associated therewith had.
subsequent to the commission of the offence, been convicted to
long terms of imprisonment for other crimes committed in the
course of an organised attempt to escape from the Central Prison,
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it wis net in the pablic e est to prosecute cither the miain
sulprits or anyone of the svix collaborators.  For that reason.
the cuce wos cloted and wan clarcified as “investignted. othe:-
wite dizpored of . dgnifving the eby that ne further action would
bz otwken i the matte-

Mr. Tolionos for the eppelisnts cubmiited thoat none of the
aforementioned th ee witnesses for the prosecution could. be
judged as either tuthfud or vehatie.  Cn o comideration of the
evidence before the tiel Couwrt, he contended ther the finding
made by the trizl Cowrt thar thoir testimony was natwal and
convincing, was tll founded.  In wunpost of hiy sabinission. he
mede extensive vefe enee 1o meny pists of the evidence, includ-
mg the conuimuniques issucd by the suthorives on the progie:s
of the iwvertigetion, 1is cowte and outcome.  Apart from the
unrchabiltiy of witnes:ex fo. the pres ecution. counsel ergued. as
he had cavlicr dome Lefore the tisd Judge. the publication did
not discloze either news o mformation but amounted to o com-
menteyy on @ matter of public imterent necessititing the hoiding
of o public enquiry. It 2ny eveni. the wejection of the defence
of good fuith by the ulal Cowt, was evrocnous end continy w
the ¢vidence befo.c the vial Court,  The numbeious snnoun-
cements on the subject of the abduction made by the autho:ities
of the Republic, lefi many loopheles api 1o st o public minded
perzon to ask n good faiih that the matter be investigated by an
independent Cormmisvion.

Mr. Evangelou fo. the-respondents supported the verdict as
merited by the evidence before the tiiel Court, justified by 1h-
reasoning given in support theteof.  In the words of Mr. Evan-
gelou, the judgment of the trial Court was beyond reproach.

Before debating the force of the iival submisuions, it is ex-
pedient to outline the sclient aspects of the judgment in order to
evaluzie the sibmirions mede in a proper perspective and. then,

Ctest them by cefe:anee o the printed recend of the pooceedings

befo.¢ s,

The Court Fivst exemumed whether the cociation of conavraey

wivs i the comiexi of the articdo, o rtademeng of B, gy cukiminieg

v e prowcelion, or on expegnson af ooupicton o comaent.
eo prgaed by the defence.  ft held that the exicience of conspi-
recy was postiaved os o facet moving the Cowt to examination
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of proof of its falsity, a vital ingredient of the offence.  Proof of
this aspect of the case, was interwoven with and dependent
upon acceptance of the testimony of the threc principal witnesses
for the prosecution. As acknowledged. the prosecution had to
prove falsity beyond reasonable doubt. After brief reference
to the evidence of each witness, the trial Judge concluded that
the testimony of each ome of them was ‘“‘incontrovertible
(&vavTidexrn), natural and convincing”. He noted the witnes-
ses stood their ground in cross-examination and observed that
nothing heard or produced in evidence shook their credit.

He proceeded to examine next the implications of the publi-
cation in order to determine whether it had the tendency or
consequences envisaged by the law. namely, impairment of con-
fidence in the State and its organs. another ingredient of the
offence. He made reference without discussing to the decision
of the Full Bench in Police v. Ekdotiki Eteria supra, for guidance
on the subject.  In the above case, the Supreme Court held that
$.50(1) of Cap.354, postulates impairment of confidence in an
mmstitution of the State. as opposed to impairment of confidence
in the persons holding office in that institution. The trial Judge
concluded the publication had the tendency attributed to it
by the charge because it disparaged two important institutions
of the State, the principal agencies for law enforcement. Thus,
the prosecution was found to have proven its case unless the
accused could avail themselves of the defence of good faith
created by the proviso to s.50(1); and proceeded to examine
the defence of good faith.

It is a defence to a charge under s.50(1) to prove, the burden
being cast on the accuscd. that the publicution was made in
good faith and was founded on facts justifying it. Good faith
15 defined by reference to the provisions of 5.201 of the Criminal
Code, a statutory provision designed to define the limits of a
defence of qualified privilege in the context of the law of criminal
defamation.

Numerous govermment press releases were produced in order
to demonstrate contradictions in the case for the prosecution,
undermining the credibility of prosecution witnesses, on the onc
hand and, arousing concein on the part of the accused, on the
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2 CLR, Ekdotiki Eteria Kosmos v, Police Pikis J.

other, as to the course of the investigations justifying the com-
missioning of a public inquiry on the matter.

In rejecting the defence of good faith, the trial Court had.
apart from the publication in question, regard to another public-
ation in the same newspaper of March 1982, on the same sub-
ject. The Court doubted the bona fides of the accused and
rejected the defence of good fuith. In the two articles, some
doubts were cast on the correctness of the official version as
to the circumstances preceeding and accompanying the abduction
of Achilleas Kyprianou notwithstanding the decision of the
Larnaca Assize Court in Criminal Case No. 1783/78 on 27.9.1978
(exhibit 8). In evidence before the Court, Marios Kyriakides
did not doubt the circumstances of the abduction but this did
not, as he mamtamed, minimise his interest in the proper investig-
ation of the case by the authosities and the prosecution of the
perpetrators of the crime. Omiscion to prosecute the offenders
was a matter of great concern to the public that should not go
unnoticed.

In arguing the appeal before us, counsel repeated on behalf
of his clients, that they did not doubt the .commission of the
offence of abduction and crimes associated therewith. But
as public spirited members of the press, they had a keen interest
‘x the investigation of the case and the failure of the authorities
v.. bring to Court the culprits.

Although the appellants disputed the construction placed
by the trial Judge on the meaning of the publication, contending
it was nothing other than a comment or, at most, an expression
of suspicion, the greatest part of their argument was devoted
towards challenging the findings of the trial Court with regard
to the credibility and quality of evidence of the three main
witnesses for the prosecution. The complaint here, Tespecting
the evidence of the three main witnesses, is essentially threefold
Firstly, neither of the three ought to have been believed on a
view of their evidence in its entirety, examined in the context
of the evidence adduced as a whole. The contention is that
their evidence was self contradictory, undeserving of belief
by any Court. Secondly, assessment of their evidence as “‘in-
controvertible, natural and convincing”, was a gross mis-
direction. No Court could, in the submission of appeliants,
so appreciate their evidence on a review of the evidence as a

129



Pikis J. Lkdotiki Eteria Kosmos v, Police {1984)

whole. Thirdly, the summing up of the cvidence was one -
sided and patently madequate, to the extent of vendeving the
verdict liable to be set aside for sion divection with .ega-d to
material pacts of the cvidence. Submissions on the credibility
and treatment of evidence of principal wilnesses, wnd Fndimgs
made in connection therewith, are velevant to the finding of falsity
of the publication, sn important ingredient of the oficiice under
$.50(1)—Cap. 154. Onuly if the news oi information publithed
i false. ¢zn a charge under :.50{!) be made out. Although
one might argue that as & matter of logical order, we should
first examine the appeal against the finding that the publication
contained news o+ information. we consides it practical and
necessary, m the ci.cumstances ol the case, to exnmine the
question of falsity, not least because of the impo:tance attached
to this issue by the appellants. W thall, thevefore, diist deal
with that part of the appeal divected agramnst the findings made
with rega~d to coedibility of the three prosccution witnesser.

LEavlier, we referved to the rival submiszions, on the value
and worth of the evidence of the principal witnesses for the
prosecution. as they emevged on a conside otion of the :ecad
as a whole.  In reviewing the findings of o trial Cowrt on appeal.
there are two prncipics to bea m mind.  The st is that the
trial Court is, pa- excellence, the forum for the elucidation of
the evidence and ascertainment of the facts.  As we stressed
in Papadopoulos v. Stavrou (1982) 1 C.L.R. 321, “in icviewmg
the findings and ultimate judgment of the tial Court. uan
appellate Court must never ove.look that the trial Court, liviarg
through the drama of a case and following the unfolding of the
Tival contentions befoie it, is In a unique position to cvaluate
the evidence in its propev perspective. The live atmo:phe.e
of the trial Court is pre—eminently the forum for the cluctdation
of the evidence and the assessment of its impact”. That was
said in a civil appeal but applies with equal foree to the review
of the findings of a c.iminal Court as well.  On the other hand.
there is goeater feedom to interfere with infeience: drawn
from prima.y facts: the same is true se.pecting the objective
implications of the cvidence. as a guide Lo its natural effect. The
other p.inciple to bear in mind. i, that the fumnishing of proper
reasoning by the Livl Cownt 1s mandato.y wades Asticle 50.2
of the Constitution and a fundamental att.ibute of the judicial
process. As we noted i Neophytou v. The Police {1981) 2

130

1o

th

12
ry

30

)
'

+J



10

-
L4

20

25

30

35

2 CL.R. Ekdotiki Eterin Kosmos v. Police Pikis J.

C.L.R. 195, “In the longer run, faith in the judiciary of the State.
and its mission, depends, to a very large extent, on the
persuasiveness of the reasons given by the Courts in suppoit
of their decisions. Any laxity in this area would inevitably
undermine faith in the premises of justice”. There are differ-
ences between a review of the verdict of a jury and that of a
Judge sitting without a jwy reasoning his verdict by refeience
to the evidence. The verdict can be tested by reference to the
evidence as well as the reasons given in support—See, Zisimides
v. Republic (1978) 2 C.L.R. 382. After such review, if the Court
of Appeal holds the view that certain findings were not reason-
ably open to the trial Court, it is dutybound to intervene not-
withstanding the fact that the trial Court was impressed by the
demeanour of the witnesses, as decided in Katsiamalis v. Republic
(1980) 2 C.L.R. 107. Guided by these principles. we shall
proceed to examine first the submission made with 1egard to the
credibility and value of the testimony of the two police ofticers,
namely. Theofanis Demetriou and loanmis Adradjiotis and then,
consider the submissions made with regard to the testimony
of Mr. Loucaides.

THE EVIDENCE OF TH. DEMETRIOU AND I
ADRADIIOTIS:

Theofanis Demetriou and Ioannis Adradjiotis were concerned
with the investigation of the crime of abduction from the moment
the crime was veported to the police authorities. The crimie
was committed on the might of 14th to 15th December, 1977.
To appreciate the conflicting submission on the effect and value
of the evidence of these witnesses, it is instructive to recount
certain indisputable facts that emerge from consideration of
the evidence as a whole. This is a necessary exercise for, a
principal submission of the appellants is that there is .achasm
between the mnatural implications that arise from such
indisputable facts, on the one hand and, the evidence of the
two police officers, on the other, to an extent diminishing the
effect and value of their evidence.

The abduction and subsequent detention of Achilleas
Kyprianou rocked the country and threatened social tranquillity
on account of the identity of the victim, being the son of the
President of the Cyprus Republic and, the demands of the per-
petrators for the release of their captive, that threatened consti-
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tutional order. Certainly, the gravity of the crime was
compownded by the demands of the captois for the release of
a number of prisoners as a condition for the iclease of their
victim (see, inter alia, exhibit 9). Eventually, the calprits
rcleased Achilleas Kyprianou on [8th December without their
demands having been satistied. Following the release of
Achilleas Kyprianou, the President of the Republic made a
statement in public, that he would extend forgiveness to the
culprits, in the interests of unity of the people, peace and in
order to pacify passions (see exhibit 18, P.1.O. press release
of a statement made by the President of the Republic, on 18th
December, [977). He also named one of the culprits, presum-
ably the ringleader. The action of the President to extend
forgiveness to the culprits met with the approval of the Minister
of the Interior, Mr. Veniamin. In a separate statement of the
same day. the Minister stated he was cognizant with Piesidential
action and added significantly that forgiveness was a matter
for the President and, secondly, that he appiauded the decision
of the President (see, exhibit 16). Under the Police Law, 5.3(A)
in particular, the Minister is entrusted with the enforcement
of the Police Law and is assigned supervision of the Force.
He is authorised to issue instructions necessary for currying out
the functions of the force, judged expedient in the mterests of
the Republic. In effect, the Minister endorsed the decision that
no action be taken against the culprits. And none was taken.
Notwithstanding the Ministerial statement and total inaction
on the part of the police towards arresting or questioning the
suspects, Theofanis Demetriou and [oannis Adradjiotis main-
tained they carried out their investigations in ignorance of or dis-
regard of the Ministerial statement or decision. That the culprits
were known to the authorities, is made abundantly clear in the
statement of the Minister and that of the Head of the Intelligence
Service of the Police, Mr. Mourouzides {see, exhibit 17).

Counsel for the appeliants forcefully argued that on any
objective view of the stream of evidence before the trial Court.
the evidence of the two police officers emerges as unreliable, con-
tradictory and an exercise in self justification, disclosing a con-
certed effort to hide the true reasons for inaction on their part.
Moreover, the summing up of the evidence was so inadequate o
to lead the Court to a misappreciation of its effect because, con-
tiary to what the trial Judge held, it was controversial and

132

(=]

iy

20

k1

#)



20

25

30

35

2 C.L.R. Ekdotiki Eteria Kosmos ». Police Pikis J.

appeared to be unmatural, us well as unconvincing. Mr. Evan-
gelou expressed the view, the summing up was, on the whole.
adequate and invited us to sustain the findings of the trial Court

What clearly emerges from examination of the evidence of the
two police officers, is that their investigation of the case was less
than vigorous and certainly spasmodic. [ts tempo matched
and objectively appeared to be in accordance with official di-
rections to quicken or slacken its pace. No statement was
taken from the victim of the crime for some seven months. In
fact, investigations hardly got off the ground at all, until the
Minister of the Interior directed the activation of the inquity. on
22nd July, 1978, a fact announced by the Public information
Oftice (see, exhibit 10). The intense activity that followed this
statcment reveals how 1eceptive Theofanis Demetriou and
Toannis Adradjiotis were to the directions of the Minister.
Clearly, these directions propelled them to a spree of investigato-
ry activitiy. Not only a statement was obtained from the victim,
as noticed above, but an identification parade was held on
4.8.78 to establish or verify the identity of the culprits.

The inescapable inference apt to be drawn by an objective
analyst of the course of the investigation between December
1977 and August 1978, is that the pace of the investigation fol-
lowed strictly Ministerial intentions. Nevertheless, Mr. De-
metriou persisted in his evidence that his actions were solely
inspited and directed by his duties under the Police Law. He
dismissed the suggestion that his actions were modelled on di-
rections of his superiors. Thus, he maintained that the promise
of the President for forgiveness and its endorsement by the Mi-
nister responsible for the police force, had no effect or impact
upon his actions. He claimed, the only notice he took of it was
through the press and then it was of no effect to him. That he
refrained from arresting the culprits, although known, was not,
he maintained, a response to the piomise of the President or
directions of the Minister, but his own c¢hoice in furtherance of
what he described as a discrete plan for a follow-up of the cul-
prits. No Court, [ believe, properly directed on the facts of the
case, could attach any weight to this aspect of the evidence of
Mr. Demetrion. And the same can be said of the actions of
Mr. Adradjiotis. How could they hope to implement their
“disciete” plan when Pavlides. believed to be the principal
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culprit, and his associates, were free to leave the country? In
fact, the name of Pavlides was removed from the stop-list, to
make possible his departure at any time he wanted.

At last, when the investigation moved forward, foliowing
Ministerial directions of 22.7.78 and, cvidence was collected and
processed, mstructions were issued by Mr. Demetriouw on the
day following the identification parade, that is, on 5.8.78, to
suspend the investigations. Mr. Demetriou was hard-pressed
at the trial to explain these directions, irreconcilable with the
need to complete the investigations and proclaimed desire of
Mr. Demetriou to conclude them as soon as possible. His
explanation was that need arose for the suspension of the inve-
stigation because of the assassination of a foreign dignitary,
namely Mr. Sebai, at the Hilton Hotel, necessitating diversion
of police attention to another case. Mr. Adradjiotis does not
support the version of his superior on this point. In evidence,
as well as in his report (exhibit 11), he stated the instructions to
suspend the investigation were unconditional. Nor did Mr. De-
metriou issue directions to Mr. Adradjiotis at any subsequent
stage to resume and complete investigations. Hard as it is to
beleive, Mr. Demetriou asserted before the trial Court the de-
cision to suspend the investigations was his own, an initiative
totally uninfluenced either by the promise of the President ‘to
forgive the culprits or endorsement of that promise by the Mi-
nister of the Interior.

The Report of Mr., Adradjiotis (exhibit 11};

Long after the suspemnsion of the investigations, on 22.3.79,
Mr. Adradjiotis submitted a report aimed at giving a summary
of the progress of the investigation. He did not stop at that but
offered advice as well on to the course to be followed with regard
to the prosecution of the suspects. The report was submitted
with the approval of Mr. Demetriou. Mr, Evangelou submitted
it is not unusual for the investigating officer to conclude his
report with advice about prosecution or mon prosecution of
persons incriminated by evidence in the hands of the police.

The report came under severe criticism by Mr. Talianos on
several counts. Counsel contended the report was prepared as
if it related to an ordinary crime, entirely stripped of its political
undertones and the threat posed to comstitutional order and
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social tranquillity. Secondly, Mr. Talianos doubted the reasons
given for the suggestion not to prosecute any of the offenders.
The reasons given in the report, for the non prosecution of the
offenders, are the following: The three principal culprits were
convicted and sentenced to long terms of imprisonment in con-
nection with what was described as *‘the Central Prison case™;
that is in relation to crimes committed subsequent to the ab-
duction of Achilleas Kyprianou. What is truly hard to com-
prehend, is their advice that the remaining three culprits who
allegedly took a seconda:y part in the commission of the offences
should not be prosecuted in the public interest. At the trial,
Mr. Demetriou and Mr. Adradjiotis owned this as their hone:t
belief. Here again, their action and advice appear, from an
objective angle, perfectly consistent with the promise of the
President for forgiveness and, the stand of the Minister of the
Interior on the matter.

Mr. Adradjiotis insisted, as Mr. Demetriou did, that his actions
were solely inspired and divected by his'duties as a police officer.
His actions weie in no way influenced by the promise of the Pre-
sident to forgive the culprits. There is a significant contradiction
between the evidence of Mr. Adradjiotis before the trial Court,
on the one hand and, his evidence on the same subject in Crimi-
nal Case No. 10353/81 before the District Court of Nicosia. As
the record of the case reveals, in giving evidence before the Court,
he acknowledged that Pavlides had not been arrested because
the President had made a statement to the effect that he had for-
given the culprits (see p.124 of exhibit 35). [t is a significant
contradiction, making a dent on the credibility of Mr. Adradjto-
tis, that went totally unnoticed by the trial Judge.

In the light of the above, we are persuaded it was a serious
misdirection on the part of the trial Judge to assess their evidence
as “‘incontrovertible, natural and convincing”. On a review
of the sequence of events, the testimony of the two police officers
was unnatural. Their professed aims were contradicted by
their action or, more appropriately, their inaction. Whereas the
outward manifestations of their actions tallied with the proclai-
med decision of the President of the Republic and that of the
Minister of the Interior to extend forgiveness to the culprits
ond. are compatible with that decision, they strove hard to deny
it and ctaimed their actions were totally uninfluenced by the

135



Pikis J. Ekdotiki Eteria Kosmos . Police {1984)

stund of the Pesident and the Minister of the Interior on the
matter. The texture of the facts of the cusc in itsell makes
their testimony, contrary to what the Judge held, controvestible.
The Judge found their evidence to be convincing without addres-
sing himself to that part of the evidence to which we have drawn
attention that constituted, in the civcumstances of this case, a
serious misdirection. The summing up of the evidence bearing
on the value of the testimony of the two police officers, was most
madequate. We are confronted with a misdivection, as well as
lack of adequate direction on the evidence. on the part of the
trial Judge.

THE EVIDENCE OF MR LOUCAIDES:

Mr. Loucaides was criticised by councel for the appellants,
as the two police officers had been criticised, for lack of candour,
in refusing to acknowledge that he st:camlined his advice on
Presidential forgiveness. He veflused to advise, Mr. Tulianos
suggested, on the subject he had been requested by the Chief
of the Police. namely, to give directions as to fuither course
of action to be followed (see. minute [96-—exhibit 13, 1ead
in translation):

“The docket i~ transmitted. Please let me have your
opinion as to the further handling of the cuse (rov Tepe-
Tépoo Yeplopdv s utrobtorws)”.

Instead. he chose to agree. counsel added, in a laconic way,
with the suggestion of Mri. Adradjiotis, for the non prose-
cution of anyone of the culprits. The opinton of Mr. Loucaides
reads:

“Chief of the Police: [ agree with your suggestion—L.
Loucaides, Deputy Attorney-General”—{Minute 197—
Exhibit 135).

The Chief of the Police, in requesting the opinion of the
Attomey -Geneval noted. im paragraph 3, that he ag-eed with
the suggestion of Mr, Adradjiotis that further advancement of
the investigation would se.ve no useful puipose considering
that the abductors of Achilleas Kyprisnou had been sentenced
to long terms of imprisonment for the known afair at the
Central Prisons.

Mr. Loucaides testifieedl before the t+ial Cowt that he was
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uninfluenced by Presidential forgiveness in rendering his opinion.
Presidential forgiveness played no part in the advice given by
the Office of the Attorney-General. He made detailed reference
te the discretionary powers vested in the Attornecy-General
under our system of faw, to refrain from prosecuting an offender
despite incriminating evidence in the hands of the police and
the gravity of the crime. His perception of the discretionary
powe.s veutad in the Attorney-General and the breadth of the
discretion. we.c discussed i a book of Mr. Loucaides, written
on the subject of the powers of the Office of the Attoiney-
Genesal, years befo.e he was requited to advire in connection
with thi. cate.  Mr. Talianos did not doubt the discretionary
powers of the Atto.ney-Generdal in this connection. But
doubted the motives for the advice given in this case. As
My, Loucaides explained before the trial Court, he considered
it in the public interest, as the police authorities did, that the
three principal culprits of the abduction and associated crimes,
should not be put on trial because they weie undergeing long
sentences of impoisoninent in connection with the commission
of subsequent crimes (the Central Prison case).  Also, no pro-
secution was warranied, in the public interest, of the remaining
vee participants in the ciime of abduction and related crimes
who played a less active role in the ciimes. In the case of the
latter three, the result of the advice was that they should 20
unpunished for sevious crimes. In the opimion of Mr.
Loucaides, as may be discermed from his agreement with
the advice of the police authorities, it would seive no useful
pwrpose to put the three seccondary parties on tiial. That the
Attorney-Geneial has a discretion, as well as those advising
on his behalf, on the matter of prosecution, is certainly a fact.
The argument of Mr. Talianos is that notwithstanding the exist-
ence of such discreticn, the advice given is only. explicable by
refevence to the forgiveness given by the Predident.

In evaluating the evidence of Mr. Loucaides in order to
ascertam the stand of the Office of the Attoimey-Geneizal in
the matter of non prosecution of any of the three suspected
culprits, the trial Judge overlooked a matetial piece of evidence
before him—a statement of the Attoiney-General released
through the Public Information Office on 23.3.1981 on the sub-
ject of publications in the press on the abduction of Achilleas
Kyp.ianou (exhibit 3i). [n that statement, the Attorney-
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General expresses agrecment with the advice of Mr. Loucaides
as to the non institution of criminal proceedings. However,
in a subscquent paragraph, he makes a statement that reveals
a contradictory attttude on the part of the Office of the Attomey—
General as to the non prosecution of the suspected culprits.
We consider it appropriate to reproduce this part of the
statement of the Attorney—General:

T & & Tlpdebpos Tijs AnuoxpaTias, ds "ApyTyds Tou Kp&-
Tous, Umooyilnke vd wi) Angbouv péTpa yid THV &morywyd
ot drrdddayua Tiis dmersuBépowans Tou drayBévTos k. AYIA-
Ao Kurplavou, PéPara &md voukfis &moyews Stv droTeAel
olte dumoTia oUTe Brioupyel kwAupa yid wowkh Bicln.
‘AAM & Tevikds Elooyyehéas Tijs Anpokporrios, ou 8¢ eiye
va dmogacion dv O& Ewpers va doknbel ) Ox1 Towikdy Blwén
Urd Tis meploTdoets 8 Emwpetre va AdPer, petafyu Ahwv Tapa-
yovrwy, coPapd Umoyn kal Ty Umdoyeon Tou Bobrke £k
pépous Tou kpdrous. Aty 8 firav olpguva pt ) SiaTipnon
Tiis &fiomwpémeias kai &iomoTias vds kpdrous dv Emlonues
Umrooyféoels ou Sivovtan yid T Hidowon dvBphmivns fwiis
6&v Tnpolvran™.

(English transiation)

“That the President of the Republic, as the Head of the
State, promised that no measures should be taken for the
abduction against the culprits in exchange of the release
of the person abducted, Mr. Achilleas Kyprianou,
certainly does not amount to a pardon in law nor does
it cieate an obstacle to their criminal prosecution. But
the Attorney—General of the Republic, who would have
to decide on their criminal prosecution, should take seriously
into consideration, among other factors, the promise
that had been given on behalf of the State. {t would not
be consistent with the sustainance of dignity and credibility
of a State if official promises given to save human lives
were not observed”.

The statement of the Atto.ney-General is categorical that
it was legitimate to take into account the promise given by the
President and implies that the Office of the Attoiney—General
—here we are impersonally referring to that Office—did pay
due regard to the promise of the President in not sanctioning
a prosecution.
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We agree it was legitimate, for those concerned to advise on
the prosecution of the suspected culprits, to heed and seriously
tcke imto consideration the promise of the Piesident in the
exercise of their discretionary powers. The fact that the promise
did not give rise to a pardon in law*, was not the end of the
matter. Disregard of the Presidential promise for forgiveness,
in the circumstances in which it was given, as noted by the
Attorney-General, would undermine the credibility of the Head
of the State and the State in the conduct of its affairs.

The question before us in not whether we agree with
the opinion of Mr. Loucaides o: the views of the Attommey-
General on the matter, but whether the two views come in con-
fiict and, if so, the extent to which such contradiction casts
doubts as Lo the circumstances under which non prosecution
of suspected culprits was directed.

The assessment of the credibility and evaluation of the
evidence of Mr. Loucaides was a matter for the trial Court. [t
is not a matter for us to decide. However, absence of any refer-
ence to the statement of the Attorney~General on the same sub-
ject and appreciation of its implications, constituted a selious
omission on the part of the trial Judge, that constituted, in the
circumstances of the case, a non direction. 'What his judgment
would have been if he had properly directed himself to that part
of the evidence as well, we cannot predict.

CONCLUSION: The wrongful assessment of the evidence of
the two police officers and failure to evaluate it in the context
of the evidence as a whole, make his findings on their credibility
unsafe and unsatisfactory. There was a material misdirection
as to the effect of their evidence, wrongly assessed as “‘in-
controvertible, matural and convincing”, as well as failure
by the trial Court to refer to a body of evidence in the case that
cast a different complexion on the effect of their evidence
compared to the one found by the trial Judge. To that one
must add the failure of the Judge to refer to the statement of
the Attomey-General and examine its implications in relation
to the assessment of the evidence of Mr. lLoucaides and,
generally, in relation to the decision of the Office of the Attoiney—

*  See, Republic v. Nwos Sampson (1977) 2 C.L.R, 1,

139



Pikis J. Ekdotiki Fteria Kosmos v. Police (1984)

General not to prosecute the suspected abductors of Achilleus
Kypiianou, The misdirection in relation to the evidence of
the two police officers und failure to refer and cvaluate imiportant
parts of the evidence, render the verdict unsafe and unsatis-
factory, because the verdict depended on a finding of falsity,
imextricably connected with the finding of credibility of the two
police officers and prope: appreciation of the evidemce as a
whole. There remains to decide what order we thould make
upon setring aside the conviction of the appellants. Before
s0 doing. it is only proper we should refer, albeit briefly, to the
remaining aspects of the appeal, especially—

(a} The appcal against the finding that the publication
contained news or nformation and

(b} the defence of good faith.

As to the first, having gone through the record, we hold
the view that the trial Judge properly divected himself in law
on what constitutes news or information, in confradistinction
to comment or suspicion and, we find there is no room fto inter-
fere with his finding that the publication contaimed news or
information.

Need to examine the defence of good faith could only arise
if the case for the prosecution was otherwise regarded as proven.
Thevefore, it is not strictly necessary, whatever the outcome
may be, 1o debate this aspect of the case. However. in the
inte-ests of compieteness of the survey of the principal grounds
pressed on appesl, we sholl make brief reference to it together
with certain observations that we regard as warranted in the
circumstances of the case. In brief, the case for the appellants
before the trial Coutt, was that their sole interest was the hold-
ing. of an inquiry into the subject of non prosecution of the
suspected culprits of a most scrious crime. However, scrutiny
of the content of the article as a whole, judged together with
the” atticle that preceeded it on the subject of the abduction,
of 23.3.1981, make it doubtful whether this was the only object
of the appellants. In the article of 23.3.1981, in pa:ticular,
they appear to doubt the official version given of the abduction
and go so far as to raite question marks about what really had
happened. Notwithstanding the fact that during the trial
appellant Kytiakides testified that he did not doubt that
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Achitleas Kyp:ianou was the victim of an abduction and that
serious erimes had been committed, a stand repeated by counsel
befo ¢ us du ing the poesentation of their ¢case on appeal, the
omission to iefer to a judicial pronouncement on the subject
of the circumstances of the abduction and related matiers,
tends to contradict the assertion that they weie solely interested
in the elucidation of the circumstunces of fuilure to prosecute
the suspected culprits. And that, certainiy raises seqious question
marks about their good faith.

The circumstances of the abduction of Achifleas Kyprianou
were inquiced mto by the Assize Court of Laimacy, im Criminal
Case No. 6160/78%, as a necessary invident for the determination
of the pwishment, to be mneted out to a self~confessed parti-
cipant in the abduction of Achilleas Kyp.ianow. in connection
with another crime. In a judgment given v 2731974, the
Assize Court dismissed allegations made by accused and
Pavlides, another self-confessed participant, that the abduction
was faked. as il! founded and malicious, designed to serve sinister
puiposes. [t was an attempt to add insult to ijjwy.  The Court
found that Achilleas Kyprianou was the victim of & grave crime
of abduction in the circumstances that he described, that coin-
cided with the official version of events. Omission on the pait
of the appellants. m the aforementioned articles, to efer to
this judgment of the Court that became public knowledge and
appreciation of its implications, is not easily reconcilablewith
the good faith claimed by appellants. It may be noticed that
subsequent to the publications of 23.3.1981, unother Coudt
of the Republic, this time the District Court of Nicosia, came
to similar conclusions as the Assize Court of Lanaca, i Cri-
minal Case No. iU353/8! {see, exhibits 35 und 35(a) ).

We shall not probe the matter further, in view of the outcome
of the appeal on account of failure to prove falsity. for the
veasons given earlier in this judement.

OUR ORDER:

We have to decide whether to acquit the appellants or order
a ncw trial.  Under the provisions of 5.25(3) of the Cowts
of Justice Law, as well as those of 5.145(1)(d) of the Criminul

*  See exhibit 8 ~ the file of the case
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Procedure Law—Cup. 155, there is discretion to order a new
trial where the verdict is found to be uncatisfactory becausc
of misdirections and failure to sum up the evidencc properly.
The principles upon which this discretion is exercised, were
the subject of discussion in a number of decisions of the Supreme
Court. The dominant consideration is the interests of justice
(see, inter alia, Isaias v. The Police (1966) 2 C.L.R. 43; Zannettos
v. The Police (1968) 2 C.L.R. 232). The leading authority
is that of Pierides v. The Republic (1971) 2 C.L.R. 263. Two
considerations must be balanced: The interests of justice
and those of the accused. Also, reference may usefully be
made to two decisions of the Privy Council, identifying the
nature of the power to order a new trial and the principles
bearing on its exercise. The first is that of Au Pui Kwen v.
The Attorney-General of Hong Kong {1979) 1 All E.R. 769.
It was indicated that it is not necessary, in order to direct a
new trial, that the conviction of the accused should appear to
be probable. It was explained that at common law there existed
no power to order a retrial. Statuto,y power to do so, was
first conferred by the Indian Code of Criminal Procedure, about
a hundred years ago.

The second case is that of Reid v. The Queen {1979] 2 All
E.R. 904. Tt was stressed that a new trial should not be a means
of affoiding the prosecution a second chance to prove its case.
Some of the criteria that should govern the exercise of the Court’s
discretion were indicated. They include:-

(a) Seriousness of the offence.

(b) The prevalence of the offence.

{c) Its complexity and

(d) The strength of the case for the prosecution.

A cardinal principle in the administration of justice is that
no one should unnecessarily be put upon trial more than once
for the commission of an offence. It is just and proper that
a verdict of acquittal should be entered whenever the accused
lost, because of a misdirection or failure to sum up properly
the evidence, the chance of an acquittal. ‘Therefore, the question
we ask ourselves is whether the appellants did Jose such a chance
in the precent case, because of the misdirections and failure
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of an adequate summing up and assessment of the evidence,
noted in this judgment. If the Judge had considered the
evidence in its proper perspective, as indicated in this judgment
it would be at least possible, if not probable, that he
would regard the evidence of Theofanis Demetriou and Ioannis
Adradjiotis as unconvincing. And on account of that, acquit
the appellants for lack of proof of the element of falsity in the
charge. The chance of an acquittal would certainly be enhanced
if the Judge had properly drawn attention to the remaining
aspects of the evidence pertaining to the non prosecution of the
suspected culprits. Thus, we can say the appeilants did lose
the chance to be acquitted by the trial. That being the case,
our duty is to acquit and discharge theni. And we so direct.

Appeal allowed.
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