(1934)

1984 October &
[STYLIANIDES, J.]

IN THE MATTER OF AN APPLICATION BY OR ON
BEHALF OF KYRIACOS GEORGHIOU KAKOS, PLAINTIFF
IN ACTION NO. 2120/83 OF THE DISTRICT COURT
OF LIMASSOL,

and.

AN APPLICATION FOR LEAVE TO APPLY
FOR. AN ORDER OF CERTIORARI,

and

IN THE MATTER OF A JUDGMENT BY CONSENT I[SSUED
BY THE DISTRICT COURT OF LIMASSOL ON THE
IHI'TH JANUARY, 1984 IN THE AFORESAID ACTION,

and

IN THE MATTER OF ARTICLE 135.4 OF THE CONSTITUTION.

{Application Neo. 66/84).

Jurisdiction—Dispute refating to immovable property—No relation-
ship of landlord and tenant between the parties and no statutory
tenancy—Property in question not an “‘Immovable” within a
“controfled area’” as such expressions are defincd in section
2 of the Rent Control Law, 1983 (Law 23/83)—Dispute within 5§
the jurisdiction of the District Court and not that of the Rent
Control Court.

Civil Procedure—Consent judgmemi—AMay be sanctioned and issued
by the Court on an agreement of the parties and if not inconsistent
with the statement of claim and the prayer—Claim based on ()
trespass to property—Remedies therefor being, inter alia, re-
covery of possession Court could issue a consent judgment for
recovery of possession—Though plainitiff has to specify in the
statement of claim one form of relief which he claims on proof
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of the necessary facts Conurt not confined to granting that parti-
cular form of relicf but has jurisdiction to graat any relief it thinks
appropriate to the facts as proved—Rule 2 of Order 20 of the
Civil Proccdure Rules.

Certiorari—Leave to apply for-—No prima facie case made our.

The applicant has since 1974 been in occupation of a small
space of land in Limassol with a hut standing thereon. Follow-
ing a dispute between the applicant and the Nautical Club of
Limassol (“‘the defeadants™) as to the right of possession of the
above piece of land the applicant brought an action in the
District Court of Limassol whereby he prayed for an injunction
restraining the defendants from interfering witit the said property.
The defendaunts desisted the claim and contended that the pro-
perty in question was the ownership of the Republic and it was
let to them by means of a long lease. By means of a counter-
claim the defendants prayed for two different alternative in-
juactions and any .other relief or order that the Court might
deem fit in the circumstances. When the case was set down
for heariug a consent judgment was issued whereby it was ordered
that.

(1) The action be dismissed and is hereby dismissed;

(2) The plaintiff to vacate and .deliver to the defendants
free possession of the space on which a MNissen hut is
standing, between the Nautical Club of Limassal and
the Nawtical Club of Famagusta, with stay -of execution
until 30th September, 1984, when the plaintill is bound
to deliver the space with the premises thereon to the
defendaits’.

Thereafter the applicant applied for leave to issug an order
of .certiorari to bring up and quash the above consent judgment
contending:

(a) That tho District Court of Limassol acted without
jurisdiction as another Court—the Rent Control
Court established under Law 23/83—had jurisdiction.

(b) That in view of the prayer in the counterclaim the
issue of the judgment sought to be brought up and
quashed was manifestly illegai because.a Court cannot
give amenity which is not prayed for in the pleadings.
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Held, (1) that there was no averment in the pleadings and
no zllegation was put before the Court that the subject-matter
property was “immovable’” within a *‘controlled area™ as such
expressions are defined in section 2 of Law 23/83; that, further,
there was no allegation in the pleadings or by counsel in these
proceedings that there existed between the parties a relationship
of landlord and tenant or a statutory tenancy: that, on the
contrary, it was admitted in the application itself that the cause
of action was outside the ambit of the jurisdiction of the Rent
Control Court and ihisis fortified by the fact that the applicant
himself clected as the competent Court the District Court of
Limassol; and that, therefore, it cannot be said that the District
Court of Limassol acted without jurisdiction in this case and
in fact it was not so argued.

(2) That the Court may sanction and issue judgment on
an agreement of the parties in a civil action if that is not incon-
sistent with the statement of claim and the prayer; that the case
for the defendants-counterclaimants, as pleaded, was one of
trespass to immovable property; that trespass is a wrong to
possession; that the remedies for trespass is either injunction
restraining the trespasser from committing acts of trespass or
recovery of possession; that it is not necessary to ask for general
or other relief, for this “may always be given as a Court or a
Judge may think just to the same extent as if it had been asked
for”; that though Order 20, rule 2 of the Civil Procedure Rules
requires the statement of claim to specify at least one form of
relief which the plaintiff claims, on proof of the necessary facts
the Court is not confined to granting that particular form of
relief but has jurisdiction to grant any relief it thinks appro-
priate to the facts as proved; and, that therefore, the District
Court could give the remedy of recovery of possession; accord-
ingly no prima facie case has been made out sufficiently to just-
ify the granting of leave to the applicant for an order of certiorari
and the application must be dismissed.

Application dismissed.

Cases referred to:

R. v. Northumberland Compensation Appeal Tribunal, Ex parte
Shaw [1952]) | All ER. 122 at p. 133;

Ex parte Papadopoulos (1968) 1 C.LR. 496;
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Ex purte Maroullenn (1970) | C.L.R. 75;
M re Panaretow (1972) 1 C.L.R. 165;
Green v. Rozen [1955) 2 All E.R. 797
Drane v Evangelow [1978) 2 All E.R. J437:

Re Vandervell's Trusts (Ne. 2) [1974) 3 All E.R. 205 at pp. 213,
2135,

Application.

Application for leave to apply for an arder of certioran in
order to bring up and quash a consent judgmens issued by the
District Courl of Limassol in Action No. 2120/33.

L..N. Clerides. for the applicant.
Cur. adv. vult.

STYLIANIDES J. rcad the foilowing dectsion. By this appli-
caticn the applicant applies for leave 1o issue order for certiorari
to bring up and quash a consent judgment issued by the Disirict
Court of Limassol on the 11th January, 1984, in Civil Action
No. 2120/83.

Certiorari is one of the prerogative orders which the Con-
stitution vested with exclusive jurisdiction the High Court to
issue.  With the enactment of Law No. 33/64 thar jurisdiction
was conferred on this Court,

Certiorari is an order which is addressed 1o an inferior Court
or to a body or persons exercising judicial power.

By order of certiorari the Supreme Court controls all inferior
tribunals, not in an appellate capaciiy, but in a supervisory
capacity. This control extends not only to seeing that the
inferior tribunals keep within their jurisdiction, but also to
seeing that they observe the law. The control is exercised
by means of 4 power to quash any determination by the tribunal
which, on the face of it, offends against the law., This Court
does not substiiute its own views for those of the tribunal,
as a Court of appeal would do. Meorris, L.J.,, said in R. v.
Northumberland Compensation Appeal Tribunal—Ex-parte Shaw,
{1952] I All E.R. 122, at p. 133:—
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*It is plain that certiorart will not issue as the cloak of
an appeal in disguise, It does not lie in order to bring
up an order or decision for re-hearing of the issue raised
in the proceedings. It exists to correct etror of law where
revealed on the face of an order or dzcision or irregularity,
or absence of, or excess of, jurisdiciion where shown., The
control is exercised by removing an order or decision, and
then by quashing it”.

If the decision under review is quashed, then the case is sent
back to the inferior Court to hear the case again, if the gronnd
of quashing is not lack of jurisdiction.

The grounds on which this appiication is based are:-
(8) Want of jurisdiction; and,

(b) Manifest illegality on the face of the record of the
judzment issued by the District Court of Limassol.

The facts are, i short, as follows:—

The applicant is a refugee from Famagusta. He moved to
Limassol in the summer of 1974. The defendants are the
Nautical Club of Limassol and the members of its Committee.
The applicant occupied since his establishment in Limassol
a small space of land with a huf standing thereon.

Sometime in 198} a dispute asrose between the applicant and
the defendants in the actien. The defendants contended that
the land and the Lt thereon werc immovzable property over whici
they had exclusive right of possession and that the applicant
had been an invitee and afterwards a trespasser.  The applicant
contended that the defendants were trespassers and they actually
commited some acis of trespass on the hut. Following this
dispute the applicant filed Action Ne. 2120/83 in the District
Court of Limessol whereby he prayed for an injunction restrain-
ing the defendants from interfering with the subject property.

The defendants desisted the claim and contended that the
property in question was the ownership of the Republic; that
it was by long lease let to them: such lease was duly registered
under the relevant Law with the District Lands Office; they
were entitled to pessession; the plaintiff was a trespasser who
intended to centinue his act of trespass. By counterclaim they
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prayed for two diffcrent alternative injunctions and any other
relief or order that the Court might decm fit in the circumstances.

When the case was sct down for hearing a consent judgment
was issued. The record thereof reads as follows:-

“This action coming on for hearing in the presence of Mr.
Vassiliades and Mr. Papakyriacou, advocates for the
plaintiff, and Mr. Agapiou with Mr. Touleki and Mr.
Tsikkinis, advocates for the defendants, and after hearing
what was said by and on behalf of the parties respectively.
this Court doth hereby order that—

(1) The action be dismissed and is hereby dismissed:

(2) The plaintiff to vacate and deliver to the defendants
free possession of thc space on which a Nissen hut is
standing, between the Nautical Club of Limassol and
the Nautical Club of Famagusta, with stay of execution
until 30th September, 1984, when the plaintiff is bound
to deliver the space with the premises thercon to the
defendzuts:

(3} Each party to pay its own costs’”.

The question which falls for determination at this stage is
whether there is a prima facie case made out sufficiently to
Justify the granting of leave to the applicant to move this Court
in due course to issue an order of certiorari, It is sufficient if,
on the face of the applicant’s statement and the affidavits in
support, the Court is satisfied that such leave should be granted
—(Ex-Partec Costas Papadopoutlos, (1968} 1 C.L.R. 496; Ex-
Parte Loucia Kyriacou Christou Maroulleti, (1970) 1 C.L.R.
75, In Re Nina Panaretou, (1972) 1 C.L.R. 165).

The first ground is that the District Court of Limassol acted
without jurisdiction as another Court---the Rent Control Court
—had jurisdiction.

The District Court of Limassol is the ordinary Court of the
land established under the Constitution and the Courts of
Justice Law, No. 14/60. The Rent Control Law, 1983 {Law
No. 23/83) established a new Court—the Rent Control Court.
The jurisdiction of the Rent Control Court is set out specifically
in section 4(1) of the Law. It reads as follows:-
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“4.-(1) Ra@iSplovton Awkaotipia Edéyyou Evorkidoswv o
apifuds Twv omoiwv Bev Bo umepBaivn ta Tpla em oxomd
§TAVOEWS, KeB™ OANS TS Aoyikfis TaXUTNTOS. Twv 1§ auTd
auaepopMiviY  Biapopiv Twv cvapuoptuwy €T o1ouBhToTE
GepaTos eyeipopdvou KATY TNV EQAPHOYTV TOU TapOUTOS
Nopou ocupmepidauBavopbvou TavTds mapeumimwToVTos )
cuuTIAnpwpaTikoy OfpaTtoy’™,

("*4.(1} Rent Controf Courts are established, the number
of which will not exceed three, for the purpose of solving,
with all reasonable speed, the disputes referred to them on
any matter arising out of the application of this Law in-
cluding every interlocutory or supplementary matter™).

1t is confined to cases referred to it with regard to disputes
arising out of the application of that Law, That may not be
the best wording for vesting a Court with jurisdiction but that
is irrelevant for the present case.

The jurisdiction of the District Courts, as set out in the Courts
of Justice Law, can only be taken away by specific and express
legislative provision.

In the present case there is no averment in the pleadings and
no allegation was put forward before me that the subject-—
matter properly in qucstion is “immovable™ within a “conirolled
area’, as those cxpressions are defined in 5.2 of the Rent Control
Law, Thereis no allegation either in the pleadings or by counsel
in these procecdings that there existed between the parties a
relationship of landlord and tenant or a statutory tenancy.
[t is, on ihe contrary, admitted in the application itself that
the cause of action was outside the ambit of the jurisdiction
of the Rent Control Court. This is fortified by the fact that
the applicant himself elected as the competent Court the District
Court of Limassol. It cannot be said that the District Court
of Limassol acted without jurisdiction in this case and in fact
it was not so argued.

With regard to the second ground, i.e. manifest illegality
and excess of jurisdiction, counsel for the applicant canvassed
that the wording of the consent judgment against the applicant
is identical or similar to the wording of s.11(1) of the Rent
Control Law, ie. it orders “recovery of possession”, and,
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therefore, the District Court of Limassol could not issue such
order as it is within the exclusive jurisdiction of the Court
set up under Law No. 23/83 to make an order of ejectment and/
or recovery of possession.

No arpuable issue arises out of this submission. The Law
is plain: that the jurisdiction of the Rent Control Court is
restricted to cases and matters arising from the application
of the rent contro! legislation. The pleadings. exhibit No.
1 before me, plainly and unequivocally contain averments only
for trespass to immovable property.

It was further argued that in view of the piayer in the counter-
claim the issue of the judgment sought to be brought up and
quashed is manifestly illegal because a Court cannot give a
remedy which is not prayed for in the pleadings.

The remedy asked fer was injunction and any other relief
or order the Court might deem fit in ihe circumstances. The
judgment given is an order ‘“‘to vacate and dcliver to the defend-
ants free possession of the space on which a Nissen hut is stand-
ing . . by the trespasser plaintiff,

A case is determined etther by trial and pronouncement of
judgment by the Court or seitled in any of the various ways
that cases are compromised. A very lucid exposition of the
various ways of compromise is set out in the English case of
Green v. Rozen, [1955] 2 All E.R. 797

in the present case the first mode of compromise was effected.
i.e. agreement of the parties and consent judgment issued by
the Court.

The Court may sanction and issue judgment on an agreement
of the parties in a civil action if that is not inconsistent with the
statement of claim and the prayer. That is legitimate. Trespass
is a wrong 1o possession. The remedies for trespass is either
injunction restraining the trespasser from committing acts
of trespass or recovery of possession. This js usually coupled
with a claim for damages and/or mesne profiis.

It is not necessary to ask for general or other relief, for this
“may always be given, as a Court or a judge may think just,
to the same extent as if it had been asked for”. Order 20,
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r.2, of the Civil Procedure Rules, which corresponds to the
old English 0.20, r.6—(see new Order 18, r.15(1) )—requires
the statement of claim to specify at least one form of relief
which the plaintiff claims; however, on proof of the necessary
facts the Court is not confined to granting that particular form
of relief, but has jurisdiction to grant any relief 1t thinks appro-
priate to the facts as proved —(Odgers’ Principles of Pleading
and Practice, 22nd edition, p. 172).

The case for the defendants—counterclaimants, os pleaded,
was one of trespass to immovabic property. The material
‘acts were stated in their pleadings.

In Drane v. Evangelon, [1978]1 2 All E.R. 437, the remedy
wayed for by the plaintiff was for exemplary damages for breach
f a covenant for quiet enjoymant. The Judge stated the facts
vere sufficient to found a claim in trespass ond awarded domages
o the pluintiff. The defendant appealed, contending, inter
ilia, that the plaintifi was not entitled to exemplary damages
weause the particulars of claim had not pleaded 2 claim in
espass and had not expressly claimed exemplary damages.
it was held that the Judge was eniitled of his own motion to
-aise the issue of trespass even thoush it had not been pleaded,
hecause the facts were sufficient to worrant a claim for trespass
and as they were set out in the particulars of claim the defendant
:ould not claim that he had becn taken by surprise when the
fudge raised the issue. (See, also, Re Vandervell's Trusts (No.
M, [1974] 3 All E.R. 2035, at pp. 213 and 215).

In view of the aforesaid | am not satisfied that the applicant
made out a prima facie case for the grant to him of leave to
tssue an order for certiorari.

In the result leave is refused; no order as to costs.

Application refused. No order as to costs.
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