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{A. Loizou. Savvipes, Pikis, 1]
COSTAS KAMPIS,

Appellant-Plaintiff,

THE REPUBLIC OF CYPRUS, THROUGH
THE ATTORNEY-GENERAL,
Respondent-Defendant,

(Civil Appeal No. 6552).

Dumages under Article 146.6 of the Constitution—Right to—Such

*

right vests in the appellant following the annulment of the admini-
strative act challenged by a recourso—And he cannot be deprived
of this right by any subsequent decision of the administration.

The appellant, a school teacher in the elementary education,
was interdicted as from 11.11.78, upon the commencement of a
disciplinary investigalion against him and was paid half the
amount of his emoluments. Upon a recourse by the applicant,
challeaging the interdiction, the Supreme Court annulled the
interdiction and an appeal was filed by the Republic against
such annulment which was withdrawn on the 26th June, 1980.
Whilst the appeal was pending the Council of Miaisters decided
on the 13th March, 1980 not to approve the refund of any part
of the emoluments which have been withheld from appellant
during his interdiciion.

On the 18th Seplember, 1980 1the appellf{nt instituted in the
District Court a civil action for damages under Article 146.6*
of the Constitution, which arose out of his interdiction which
had been annulled.

The trial Judge dismissed the action having held that he had no
jurisdiction 1o deal with the question of damages unless the de-
cision to withhold payment was annuiled by the Supreme Court
under Article 146 of the Constitution: and hence this appeal.

Article 146.6 15 quoted at pp. 317-18 post.
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t C.L.R. Kampis v. Republic

Held, that afier the annulment of the decision interdicting
ihe appellant, any right or deduction from his emoluments has
been obliterated: that in consequence a right for damages
under Arlicle 146.6 of the Constitution vested in the appetlant
and he could nct be deprived of such right by a subsequent de-
cision of the administration: accordingly the appeal must be
allowed.

Appeal allawed.

Cuses  referred to:
Veis and Others v. Republic (19793 3 C.L.R. 390:
Kantziais v. The Ministre of Intevior (1982) | C.L.R, 606:
Kolokassides v. Republic (1965) 3 C.L.R. 542:
Falas v. Republic (1983) 3 C.L.R. 525;

Paraskeva und Another v. The Municipel Commitice of Linuvod
(1984) 3 C.L.R. 54;

Frangoullides v. Republic {1982y 1 C.L.R. 462;
Georghion v, Antorney-General (1982) | C.L.R. 93%:

Petrides v, Greek Conmtunal Chamber and Anocfer (19655 3
C.L.R. 39;

Republic v, Menclaou (1982) 3 C.L.R. 419;

Pieris v. Republic (1983) 3 C.L.R. 1054;

Kyriakides v. Republic, | RS8.C.C. 66 at p. 74;

Decisions of the Greek Council of State Nos: 252[63, 2213,63
and 1497/70.

Appeal.

Appeal by plaintifi against the judgment of the Distiict Court
of Nicosia {loannides, D.J.) dated the 24th March, 1983 (Action
No0.3920/80) whereby his action for the payment to him of pait
of his salaiy and the rent allowance during the period of his in-
terdiction was dismissed.

E. Markidou (Mrs.), for the appellant.
A. Vassiliades, for the respondent,
Cur. adv. vulr,

The following judgments were read:

A. Loizou J.: The appellant a school-tcacher was interdicted
as from the 11th November 1978, upon the commencement of
investigations into disciphinary offences. He was paid theve-
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v\, Loimoue J. Kanspis v. Republiic (1984

after half the amount of the ecmoluments of his oflice and pay-
ment of rent allowance and of the 13th salary was withheld.

On the 20th January 1979, the applicant filcd in the Supreme
Court a recourse under Article 146.1 of the Constitution, seeking
thereby the annulment of the decision by which he was so inter-
dicted. That recourse was heard together with other recourses
by a Judge of this Court (Triantafyllides, P.), who by his judg-
ment reported as Feis and others v. The Republic (1979} 3 C.L.R.
390, annulled the decisions whereby all the applicants in that
case, including the present appellant were interdicted, and in the
vxercise of the powers purported to be given to him by rule 19
of the Supreme Constitutional Court Rules, 1962 and section 47
of the Courts of Justice Law, 1960 (I.aw No. 14 of 1969), ordered
a stay of exccution of his judgment for the period of six weeks
during which an appeal might be made against it 50 as to preserve
the then existing position while both sides would be considering
such an eventuality. On August 21st 1979, the Education Servi-
ce Commission filed an appeal against the said judgmunt which
was fixed fo1 hearing on the 3rd December 1979.  An applica-
tion was filed i the meantime for an ovder staying its ¢xecution
till the determination of that appeal which application was
granted by the Court. Whilst the appeal was pending the
Council of Ministers by its Decision No. 18.907, dated 13th
March, 1980, decided not to approve the refund of any part of
the emoluments withheld from officers who had been interdicted,
including the appellant. Fuithermore on the 20th February
1980, the Council of Ministers dismissed the appeilant from the
service under the provisions of the Certain Disciplinary Offences
(Conduct of Investigation and Adjudication) Laws, 1977 to
1978 (Suspcnsion of Proceedings) Law 1978 (Law No. 57 of
1978). The appeal, however, was withdcawn and struck out on
the 26th June 1980.

On the i8th September 1980, the appeliant instituted in the
District Court of Nicosia a civil action for the recovery of dama-
ges arising from his interdiction which had been annulled.

It was agreed at the commencement of the hearing of the action
that the so nonrefunded amounts of money to the appellant,
between the 11th November 1978, when he was interdicted until
the 22nd February 1980, which date is admitted in the defence

that the appellant was dismissed from the service, were £1,657.-.
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I CL.R, Kuampis v, Republic A. Loizou J.

It was the case of the appellant that by viitue of Article {46
paragraph 6, of the Constitution he was entitled to the aforesaid
amount once the decision of the Educational Service Commis-
sion, by which he was interdicted had been annulled, and that the
Decision of the Council of Ministers No. 18.907 by which i
decided not to pay the emoluments withheld upon interdiction
could not impude the course of justice, once there was pending
before the Court the reconrse of the appellant against the decision
to be interdicted and the decision of the Supreme Court becane
final on the 26th July 1980, when the appeal was withdrawn.

On the other hand it was argued on behalf of the respondents
that the said decision of the Council of Ministers was an in-
dependent exceutory administrative act which had to be challen-
ged before the Supreme Court under Article 146.1 of the Con-
stitution and if annulled, then the appellant was entitled to pro-
ceed in the District Court for the recovery of the emoluments so
withheld.

The leamned trial Judge dismissed this action having accepted
the submission of counse] for the 1espondents to the etfect tha
he had no jurisdiction to deal with the question of compensation
unless the decision to withhold payment was annuiled by the
Supreme Court under Asticle 146 of the Constitution. A:
against this judgment the present appeal has been filed.

it is obvious that by the aforesaid decision of the Councit of
Ministeis the eftect of the judgment of this Court in Veis ane
Another {(supra), by which the interdiction of the appellant anc
the other officers in the same situation as himself was annullec
and its conscquences as recognized by paragraphs 5 and 6 of
Article 146 of the Constitution and the vights that accrucd there-
under were being thwarted. The said two paragraphs read a
follows:

*5.  Any decision given under paragraph 4 of this Article
shall be binding on all courts and all organs or authoritics
in the Republic and shali be given cficet to and acted upon
by the organ or authority or person concerned.

6. Any person aggrieved by any decision or act declared
to be void under paragraph 4 of this Article or by any omis-
sion declarsd thereunder that it ought not to have been
made shall be ¢ntitled, if his claim is not met to his satis-
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fuction by the organ, authority or perion comcurned, to
institute legal proceedings in a court for the tccovery of
damages or for being granted other remedy and to recover
Just and cquitable demages to be assessed by the court or
to be granted such other just and equitable remedy as such
court is empowered to gramt.”

I do not intend to examine the Case Law of this Court and the
extent that it is relevant or distinguishable 10 the issue before us
as that has boen ably done by my Brothers whose judgments |
had the advantage of reading in advonce. To my mind the
position in this case is clearly goveined by the aforesaid pro-
visions of the Constitution by virtue of which the organ or autho-
rity or person conceined wus bound by the annulling decision
given under paragraph 4 of Article 146 of the Constitution im the
case of Veis (supra) and to which vffect had 1o be given.  As
that, however, was not done, paragraph G of the said Article
came into play ind the applicant has become entitled, once his
claim was not met to his satisfaction by the administration. to
instituty legat proceedings i a Courl - and a Court in this sense
is a Civil Court - for the :ccovery of damages o1 for buing gronted
other vemedy and to recover just and cquitable damages to be
asscssed by 16 or to be granted such other just and equitable
remedy as such Court is empowered to grant.  He could not.
thercfore, im any way be deprived of such scerued right by any
subscquent step taken by the administration.

Nor do | meced to twun to our wsual souices of the Goneral
 Principics of Administrative Law as pronounced by the French
Conscil d’Etat und the Gicek Council of State or vxpounded in
authoritative textbooks on the subject as neither the position in
France nor in Greece can be of assistance 10 us once we have
cxpress constitutional provisions which give ris¢ to rights and
prescribe a definite course of action to be followed by 2 person
aggiicved und whose claim is not nwet to his satisfaction by the
administration.

For all the above reasons | would allow the appeal. the judg-
ment of the trial Couit should be sct aside and in consequence
thercof judgment should be unte.ed for the appellant against the
respondents in the sum of £1.637.- with costs here and in the
Court below.
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1 C.L.R. Kampis v. Republic

Savvipes J.: The appellant was a school teacher in the
Elementary Education. On the 9th November, 1978 he was
informed by letter that he was interdicted as from [1.11.78, in
view of the fact that there had been ordered by the appropriate
authority conceincd, the conduct of investigation for the possi-
ble commission by him and other educationalists of certain
disciplinary offunces.

As a result, as from the 11th November, 1978, his emoluments
weie reduced to half and he was deprived of other bencfits,
including rent allowance. The appellant and a number of edu-
cationalists who wete also interdicted for the same causcs, filed
recourses in the Supreme Court challenging the validity of such
decision. The judgment of the Supreme Court in all such
recourses was delivered on the 30th July, 1979 and by same the
decision of the interdiction of the appellant and other education-
alists, whose recourses were heard together, was annulled, but
stay of exccution was granted for the reasons given by the trial
Court in its judgment **for the period of six weeks during which
an appeal may be made against it, so as to picserve the cxisting
position whilc both sides will be consideiing such eventuality”.
(See Veis and others v. The Republic (1979) 3 C.L.R. 390).

On the 2Ist August, 1979 the respondent filed an appeal
against the above judgment and on the 6th September, 1979
filed also an application for an order staying the cxccution
of such judgment till the determination of the appeal. By
its decision dated 15th November, 1979, the Court granted
the stay of cxccution applicd for subject to the condition that
the 3/4ths of the monthly cmoluments of the appellant be paid
to him. (See Veis and others v. The Republic (1979) 3 C.L.R.
537). Whilst such appeal was pending the Council of Ministers
on 22.2.1980 decided to terminate the services of the appellant
and by a subsequent decision (No. 18907 dated 13.3.1980)
it decided to refuse the refund of any moncy deducted from the
emoluments of all those interdicted, including the appellant.

The appeal filed against the judgment of the Court annulling
the interdiction was subsequently withdrawn and was dismissed
on the 26th June, 1984,

The appellant as a result of the refusal of the respondent to
pay to him any amount deducted from his emoluments during
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his interdiction, as well as any amount due for other benefits.
to which he was entitled and which had not been paid to him,
instituted proceedings in the District Court of Nicosia for their
recovery. At the hearing of the action parties agreed the amount
to which the appellant might have been entitled, if successful
i his action, at £1657.-- and the issue which was left for deter-
mination was whether the respendent was liable to pay such
amount in view of the decision of the Council of Ministers of
the 13th March, 1980. It was the substance of the contention
of counsel for the respondent at the hearing of the action that
the appellant could not pursue his claim, in view of the decision
of the Council of Ministers of the i3th March, 1980, as he had
taken no steps before the competent Court to annul such
deciston. From what appears in the judgment of the trial Court
such contention was accepted by the teial Judge who as a result,
concluded as follows:

“It is apparent in the prescnt case that once Decision No.
18907 dated 13.3.1980 of the Council of Ministers amounts
to an administrative act, the District Court has no juris-
diction to adjudicate on it in any way. Therefore, | have
no jurisdiction to examine whether the said decision of the
Council of Ministers amounts to an interference with the
Courts of Justice, given that the casc was still pending before
the Supreme Court. This is a matter for the Supreme Court
to cxamine which is the only Court having exclusive juris-
diction to cxamine mattecs of administrative law.

Once | have no jurisdiction for the reasoms | have
mentioncd, to examine the decision of the Council of
Ministers No. 18907 dated 13.3.1980, as this is a matter
within the jurisdiction of the Suprcme Court, the present
action should be dismiss:d”.

As a result, the prusent appeal was filed, challenging the
correctness of such judgment on the following grounds:

(a) That there was a misconception of law on the part of
the trial Court that it was not vested with jurisdiction
in the matter and that the competent Court with ex-
clusive jurisdiction was the Supreme Court.

(b) The trial Court was wrong in his finding that the act
" and/or decision of the Council of Ministers dated 13.3.
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1 C.LR, Kampis v. Republic Saviides J.

1980 is an executory administiative act which can
only be challenged before the Supreme Couwrt under
Article 146 of the Constitution.

{c) Further and/or in the alternative, the trial Court
did not have before 1t evidence as to notification or
communication to the applicant or publication of
the said decision of the Council of Ministers.

Counsel for the appullant in advancing her arguments i
support of the appeal, submitted that the District Cowt had
exclusive jurisdiction in the case as the claim was for emolu-
ments due to the appcilant and which were payable to him after
the ammulmont by the Supreme Cowrt of the decision of the res-
pondunt on the basis of which such emolumenis were deducted,
under Article 146.6 of the Constitution. The Administration,
counsel contended, could not by a subsequent decision deprive
the appellant of his private legal right to claim damages, which
vested in him after the annulment of the administrative act
from which the claim sprang. In conclusion, she submitted
that the trial Court was wrong in his ruling that it had no juris-
dictton to deal with appellant’s claim.

Counsel for the respondent submitted that the trial Court
was tight in rejecting appellant’s claim. 1t was his contention
that the appellant could not pursue a claim for the recovery
of emoluments alleged as due to him by civil action in view of
the Dccision of the Council of Ministers to refusc payment
of such benefits. So long as such administrative decision re-
maincd unchalleged and its validity has not beun successfully
contested before the Supreme Court no right under Article
146.6 atises.

Article 146.6 of the Constitution provides as follows:

“Any person aggrieved by any decision or act declared to
be void under paragraph 4 of this Article or by any omission
declared thereunder that it ought not to have been made
shall be cntitled, if his claim is not met to his satisfaction
by the organ, authority or person concemned to imstitute
legal proceedings in a Court for the recovery of damages
or for being granted other remedy and to recover just
and cquitable damages to be assessed by the Cowt or to
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be granted such other just and equitable remedy as such
Court is empowered to grant”.

The cxtent of the right thus given to the person aggrieved
by this constitutional provision has very rightly becn described
in Petrides v. The Greek Communal Chamber and Another (1965)
I C.L.R. 39 as “most significant and important”. The scope
of Article 146.6 is explained in Petrides casc with clarity. At
pp. 51 and 52 Vassiliades, P. had this to say:

“It may also be recalled at this point that the decision of
the Supreme Constitutional Court to declare the rejection
of appellant’s claim as ‘null and void and of no effect what-
soever’, was a decision under Article 146.4, which under
Article 146.5 of the Constitution, was ‘binding on all Courts
and all organs or authorities in thc Republic’.

It thus beecame the duty of the respondents to *give effect
to, and to act upon’ that dccision in the appropriatc
manner’’.

The right of compensation is not a right peculiar to our
Constitution. A similar right exists under the Greek Admi-
nistrative Law and in the “Greek Administrative Law™ by
Kyriacopoullos, 4th Edition, 1961. Vol. 3 at p. 155 we rcad :-

‘M Umoypéwois Tiis Soiknoews els dxpipfi cuppdpgwoy
wpos &kupwmiktyy dmépaow, éxbofsicav Eml &creAeoBelons
fibn wpdfewx, owioToron s T apdvow TV AmoTe-
heopdroov alrriis, fjTo1 els THY dmoxaTdoTacv TR TwponYou-
PEVTIS  TTPOYHOTIKTS  KATUOTAOEWS.

‘H &mroxaTdoTacts Séov va elvat wAfpns, fiTor v Trepi-
AopPdwn mévra Td Inuolvta ToHV TpooPUYSVTR GrTOTEAL-
oucra Tijs pdbees & &pyfis. ‘H &mokatdoraois Suws Hiv
mepiAapPévar kad THY dwdpbwowy TR VAikis npics. TO
ZupPouriov *Emikparrelas, pfy kpivov SAAwoTe Tepl Tdv £
alTis SikauwpdTey ToU TpocPuydvTos kal Tév dvmioTolywv
Umroypecdoecv TS Sioikfioews, Btv EmSikdlEl ¥pnuaTikdg
KOTOBOANS e "Av 8¢ f Biolknos &pvfjTan v ékTrAn-
pwon ToaUTas Umroypecooels, SvaxUmTEl Aoy dOTIK)
Biagopd Bi&k THv dmolav dppdBia eiven Td ToAiTikG SikaoTh-
pia, T dmoia Seopslorton x Tpds TO Uwd ol Z.E. kpifev
Ghmpa, mepi o0 yewdron SeBikaopbvov &k Tiis dmogdoews
rouTou’’.
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(**The obligation of the administration to suict compliance
to an annulling judgment, delivered on an alheady exzcuted
act, consists of the climination of us results, 1.c. the
restoration of the previous actual situation.

The restoration must be complete, i.e. it must include
all the results injurious to the applicant from the start.
But the restoration does not include the restoration of
material damage. The Council of State not having decided
on the rights of the applicant acrued by it and the
respective  obligations of the administration, does not
adjudge monetary PaymentS. . .. uww o 2 s o
If the administration refuses to fulfil such obligations,
theie arises a civil dispute for which the appropriate Courts
ate the Civil Courts, which are bound as to the dccided
matter by the Council of State, for which there is a res
Jjudicata fiom its decision™).

And in Vol. 2 of the same authority at page 474, we read:

Tt

e e TOWOUTOTPOTIOS ) Emblkaols &molncicews i
Papos Tijs Bnuocias Bloikhoews &TTiPn poper TIS KATAOTOATS
1Y TapaPdorwr Ths dpxiis Tiis vopidou Bioktioews’.

(**eere — . ~.Thus the adjudication of compensation against
the public administration has become a form of suppression
of the violation of the rule of lawful admimstration”).

In The Attorney-General of the Republic v. Markoullides and
another (1966) 1 C.L.R. 242 at pp. 254, 255 it was held:

“Under paragiaph 6 of Aruicle 146, legal proceedings may
be instituted, if the claim of a ‘person aggrieved’
by a decision which has been declated to be void in a
recourse under such Article is not met to his satisfaction
by ‘the organ, authority or person concerned’. In the
light of the whole context of Article 146, and bearing also
m mind that in essence paragraph 6 of the said Article is
an indemnification provision forming part of the scheme
of Article 146 we came to the conclusion that ‘the organ,
authority or person concerned’ must mean the organ,
authority or person the decision of which has been annulled
under Article 146 with the result of giving rise to a claim
under paiagraph 6 of Article 1467,
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{sce nlso Kyriakides and The Republic, 1| R.S.C.C. p. 66 ut p. 74,
Georghion v. The Republic (1982) 1 C.L.R. 945).

Reverting now to the facts of the present case the firstquestion
which has to be consideied is whether the prerequisites of Article
146.4 are satisfied, that is, the existence of a decision of the
Supreme Court annulling the decision of the respondent for the
interdiction of the appellant which, in accordance with Article
146.5 is bmding on all Courts and all organs of the Republic.
The deduction of the emoluments of the appellant was made
in accordance with a decision taken by the respondents to inter-
dict the applicant pending disciplinaiy proceedings against
hinm. Such dccision was challenged by the appzllant before
the Supreme Court with the reselt that the said decision was
nullified by the Court. As a result of such annulment any right
of dezduction from his emoluments has been completely obli-
terated.  In consequence a private right vested in the appellam
which under Article 146.6 of the Constitution he could pursue
by instituting legal procecdings for the recovery of damages.
The appellant could not be deprived of such right by a sub-
sequent decision of the administration. Such a course on the
part of the Administration to deprive a person of his private
rights which vested in him under the provisions of Article
146.6 of the Constitution is arbitrary and illegal and amounts
to a violation of Article 146.6 of the Constitution and of the
doctrinc of separation of powers as interfering with a course
which is within the cxclusive competence of the civil Courts,

In the rcsult, I have come to the conclusion that the finding
of the trial Court that it had no jurisdiction in the casc was
wrong. As [ have already explained, there was a private right
of the appcllant which has been violated and in respect of which
he could pursue a claim for damages by legal proceedings before
a civil Court.

The appeal is, therefore, allowed and bearing in mind that
the amount to which appellant is entitled has bcen agieed, judg-
ment is given for the appellant apainst the respondent for
£1,657.- with costs here and in the Court below.

Pikis J.: A legal question of considerable importance must
be answered in this appeal. [t relates to the rights accruing
to a successful litigant before a Court of revisional jurisdiction
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1 C.L.R. Kampis v. Republic Pikis J.

consequent on the nullification of an administrative act. The
answer turns mainly on the interpretation of th: provisions
of Article 146.6 of the Constitution and its application to the
circumstances of this case. Article [46.6 confers a right to
damages suffered as the result of the act, decision or omission
declared invalid by the Supreme Court in the exercise of its
revisional jurisdiction.

The facts defining the question arc the following. Costas
Kampis, the appeilant, a school teacher, was interdicted on
I1th November, 1978, in connection with the examination of
disciplinary offences then under investigation. His salary was
halved and other benefits suspended for as long as interdiction
lasted. [t seems a number of educationalists were interdicted
together. They joined in challenging the validity of their
interdiction by the initiation of proceedings before the Supreme
Court. The procecdings resulted in the nullification of the
decision and the discharge of interdiction—Veis and Others
v. The Republic (1979) 3 C.L.R. 390. Enforcement of the judg-
ment was stayed on terms pending the determination of an
appeal filed by the Republic—Veis and Others v. The Republic
{1979) 3 C.L.R. 537. The appeal was subsequently withdrawn.
It was dismissed on 26th Jume, 1980.

The appellant instituted the present procecdings, a civil action
for the recovery of damages arising from his wrongful inter-
diction. He claimed the recovery of loss arising therefrom in
exercise of his 1ights under Article 146.6 of the Constitution.
The parties agreed on the loss suffered and made a declaration
to that effuct before the trial Judge. The agreed damage was
£1.657—. The Republic however disputed hability. They
joined issue with the plaintiff on his right to pursue the procecd-
ings in view of a decision of the Council of Ministers taken on
13th March, 1980, denying every benefit of the applicant during
interdiction. To complete the picture it may be mentioncd
that by another decision of the Council of Ministers, irrelevant
for the purposes of the present proceedings, the appellant was
dismissed from the educational service as from 3lst January,
1980. The loss suffered by the appellant was computed by refer-
ence to the benefits he was entitled to prior to the date of his
dismissal.

Before the trial Court it was argucd, for the Republic, no
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civil rcmedy could be pursued for the rccovery of the loss before
the mulification of the dccision of the Council of Miniters.
Counsel for the Republic argued before us in support of the
above proposition not withstanding the absence, as he acknow-
ledged, of apparent authority in the Council of Ministers to
deny the benefits in question.  Unless the decision of the Council
of Ministers s discharged by a Court of competent ju.isdiction.
that is, the Supreme Court in the excrcise of its cvisional juris-
diction no 1ights can vest under Article 146.6 of the Constitution.
On behalf of the appellant it was submitted the right of the
appellant accrued upon nullification of the decision to nterdict
him and pursuit of a civil remedy became inevitable in view
of the refusal of the Republic to compensate him for the loss
suffered. The trial Judge found for the Ropublic, he ruled no
right to damages could vcst in the appellant before elimination
of the aforementioned decision of the Council of Ministers.
He derived support for his decizion from the case of Kantziais
v. The Ministry of Interior (1982) 1 C.L.R. 606. In that casc
the Supreme Court upheld the dismiscal of the claim of a police
officer for remuneration for the leave pcriod to which he was
entitled in the absence of challenge and discharge by 2 competemt
Court of the administrative decision denying him the benefits
in qucstion.

The present appeal is directed against the above dectsion and
aims at its reversal.  Counsel for the appellant argued judgment
under appeal was taken in breach of the provisions of Article
146.6 of the Constitution and in defiance of the p-inciple of
res judicata binding the administration to hecd and cnforce
the judgment nullifying interdiction. Counsel for the Republic
supported the decision of the trial Court notwithstanding his
acknowledgment that the decision of the Council of Ministers
sel up as a baririet to the claim of the appellant, does not appear
to be founded on any legal promise.  An administrative decision,
he submitied, even if taken by an incompetent organ is never-
theless cognizable in law and must be annulled if a party wishes
to do away with its consequences. In support he cited inter
alia the decisions in Kolokassides v. The Republic (1965) 3 C.L.R.
542 and Falas v. The Republic (1983) 3 C.L.R. 525. The pro-
position propounded by counsel was not, it seems to me, directly

in issue in the aforesaid cases. Recently | had occasion to
examiné in Paraskeva and Another v. The Municipal Committee
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1 C.L.R. Kampis v. Republic Pikis J

of Limassol dated 14th January, 1984, (not yet reported)* the
implications of a decision taken by an incompetent organ. The
position appears to be this. A decision of an administrative
body creates legal rights at public law even if vulnerable to be
set aside for lack of competence provided it emanates from a
body having apparent authority in law to deal with the matter
regulated by the decision. (See also Decisions of the Greek
Council of State in 252/63, 2223/63. 1497/70). So a decision
taken by an organ of administration having manifestly no
authority in the matter can be ignored.

Mrs. Markidou submitted that not only the Council of Mini-
sters altogether lacked authority in the matter but the decision
of the Council of Ministers constituted an indirect attempt to
defeat the decision in Veis and Others (supra) in defiance to the
binding effcct of the judgment and generally the doctrine of
res judicata as applied in administrative law. To decide
the case attention must be focussed in the first instance, on the
right conferred by Article 146.6 of the Constitution. Specifi-
cally we must decide whether it can be regulated, suspended
or generally be made the subject of administrative action. In
the last analysis this is what the Council of Ministers purported
to do. They took away or extinguished the right that vested
in the appellant by virtue of Article 146.6 of the Constitution
to claim damages following the annuwlment of his interdiction.
The right conferred by the Constitution in this respect is by
the plain provisions of paragraph 6 of Article 146 unqualified.
It provides *“shall be entitled, if his claim. is not met to his satis-
faction by the organ, authority or person concemed to institute
legal proceedings in a Court for the recovery of damages.......”".
And as the appropriate organ of the Republic, in this casc the
Ministry of Education in collaboration with the Ministry of
Finance, failed to satisfy his claim a right vested in the appellant
for the loss suffered as a result of the decision that was annulled.

In Frangoulides v. The Republic (1982) t C.L.R. 462 we
examined the nature and implications of the right conferred
by Article 146.6 and as we noted it is a sui generis vight providing
for a species of Iibility designed to make administrative review
cffective. It is incidental to administrative review. In some

* Now reported in (1984) 3 C.L.R. 54.
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respects it is comparable to Aticle 172 of the Constitution. The
two articles regulate civil liability of the State in different arcas
or activity. See Georghiou v. The Antorney-General (1982)
I C.L.R. 938 and Pantelis Petrides v. The Greek Communal
Chamber and Another (1965) 3 C.L.R. 39. The right accruing
under Article 146.6 although arising from action of the admi-
nistration on the domain of public law it is a private :ight,
peculiarly associated with the loss suffured by a successful litigant
before a revisional Court. The jurisdiction of the civil Court
is limited to the ascertainment of the foss and its quantification.
Article 146.6 creates an important constitutional civil law right
cognizable by a civil Coust. Any attempt to take away this
right, as the onc made by the Council of Ministcrs in this case,
must be struck down as unconstititional. And such was the
action of the respondents in this case.  Moreover as a matter
of legal anzlysis a decicion of the administration with regard
to the satisfaction of a civil law right is not an excoutory act in
the domain of public law. Whenevcer the State is a party to 2
dispute concerning a matter of private law its position is no
different from that of any other party to such dispute. Sce
Republic v. Meneluou (1982) 3 C.L.R. 419. The decision of the
Council of Ministcrs can at best be regarded in law as a refusal
on the part of the authorities to satisfy the claim of the appellant
for damages arising from the nullification of the dccision to
interdict him.

Moreover, the decision of the Council of Ministers had no
effect in public law for the Council of Ministers had no com-
petence under the law to decide the matter they purported to
resolve by their decision. The interdiction of educationalists
and matters incidental theveto are matters cxclusively amenable
to the competence of the appropriate educational authorities
as laid down in Law 10/69. The decision of the Council of
Ministers had no noticeable effects in law,

Lastly there is some forcc in the submission of counsel for
the appellant that the decision of the Council of Ministers con-
stituted an attempt to defeat the consequences of the decision
of the Court in Veis and Others in breach of the provisions
of Article 146.5 of the Constitution. The subject of res judicata
was discussed by the Full Bench of the Supreme Court in Pieris
v. The Republic (1983) 3 C.L.R. 1054, However, I considur
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it unnecessary because of the outcome of this appeal to pro-
nounce finally whether res judicata was breached in this case.

The case of Kantziais (supra) rclied upon by the trial Judge is
distinguishable from the present case. In that case there was
a dispute as to the ¢niitiement of the plaintift to leave bencfits.
A dccision of the appropriate administrative autho. ity purported
to scttle the matter. The decision remained unchallcnged.
The entitlement of the plamtiff to the benefits claimed could
properly be madc the subject of an administrative decision. 1f
that decision had becn annulled, as in the case before us, no
subsequent action of the administration could bar his claim.

In the result the appeal is allowed, the judgment of the trial
Court is sct aside. Judgment is given for the appellant for
£1,657 — with costs here and in the Court below.

Appeal allawed.
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