W

10

20

1 C.LI

1984 April 27
[TeoawnTapviunes, P Loris Axp Styuianioes, 1))

THE REPUBLIC OF CYPRUS,
Appellanr (Acgquiring Autharity),

IOANNIS CLEANTHOUS CHRISTOFIDES AND OTHERS.
Respondents (Claimang).

(Civil Appeal No. 65100,

Compulsory  acquisition—Compensation—Asscssment—Residwal — or
development method of valmation—Property in guestion undivided
lfand ar time of acquisition—But it could be divided into building
sites—Compensation has to be dssessed by having regard o the
sttte of the property at the time of the notice of acquisition—
In assessing .compensation trial Judge omitted 1o deduct any
artount for profit and risk or for transfer and registration feos
of the building sites—.By omitting to do so he misdirected himself
i law—Retrial ordercd as there was no ascertainment by the
trial Court of the amounis of the omirted deductions.

In assessing the compensaticn payable by the Acquiring
Amthority in respect of the property of the respondents which
was compulsorily acquired the trial Judge relied on the residual
or development method of valuation, Though the property
in question &t the time of acquisition was undivided land, at
the time of the trial the respondents had a definitc ritten
indication from the Nicosia Municipality that a division as
per a provisional plan submitted by the respondents after 1he
acquisition would be approved. The trial Judge ascertained
the gross valve of the building sites into which the land could
be converted at the time of the acquisition; he deducted an
agreed amount cf costs for the division of the land into 6 build-
ing sites and an.amount for the deferment of paymeat for one
year but he did not deduct any amount for profit and.risk or
for transfer and registration fees.
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Republic v. Christofides and Others {1984)

Upon appeal by the Acquiring Awmthoriry:

Held, that the owner of land acquired is entitled 1o the value
of his property at the time of the publication of the notice of
acquisition ; that the compensation is to be assessed having regard
10 the state of the property at that time; that where the residual
method is employed. the market value of the property, when
developed to 1he best advantage. is ascertained and allowance
made for the peried of deferment: that the costs of carrying out
the works required 1o put the land to the proposed use and other
exXpenses necessary to put the propeity into the state to command
such vield and an allowance for profit and risk are then deducted;
that the allowance for “risks’” is made because the prospect of
deriving an increased yield from the development of jand is
a speculative one and the prospective developer is unlikely
1o purchase except at a price which aliows some margin for 1his
clement of risk; that the trial Judge by omitting to deduct the
D.L.0. transfer fees and to make allowance for risks misdirected
himself in law: that as therc is no ascertainment by the trial
Court of the amount of the transfer fees and the profit and
risk, there is no alternative but to order a retrial of the case.

Appeal allowed.
Retrial ordered.

Cases referred to-

Horn v. Sunderland Corporcrion 11941 1 All ER 480 at pp.
483-489:

Monogahella Navigation v, United Srates (1983) 148 U.S. 312,
326;

Inlond Revenue Commissioners v. Clay and Buchanan [1914]
3 K.B. 466:

Maori Trustee v, Ministry of Works [1958] 3 W.L.R. 536;
Commissioner of Inland Revenue v. Kirri, 24 C.L.R. 197;
Moti and Another v. Republic (1968) | C.L.R. 102 at p. 113;
Republic v, Mantovani (1975) § C.L.R. 232 at pp. 236, 237.
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Appeal.

Appeal by the Acquiring Authority against the judgment of
the District Court of Nicosia (Artemides, Ag. P.D.C)) dated the
3J0th Novembei, 1982 (Ref. No. 174/81) whereby the amount of
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!t CLR. Republic v. Christofides and Others

£10,720.- was awarded 1o the Claimants as compensation in
respect of their property which had been compulsorily acquired.

N. Zomenis, for the appellant.

L. Demetriudes. for thc respondents.
Cur. udv. valt.

TwIANTAFYLLIDES P.: The judgment of the Court will be
delivered by Mr. Justice Stylianidces.

StyLianiDEs J.: This appeal was taken by the appellant
Acquiring Authority against the assessment of compensation
made by the District Court of Nicosia in respect of the property
of the 1espondents compulsorily acquired.

The subject property is a ficld, 3 donums, 2 ¢vleks and 3,123
sq.ft. in extent, and wus owned in undivided shates as follows:
3/6 shares by respondent No. | and 1/6 share by cach of the other
three respondents.  No agreement was recached on the compen-
sation to be paid but the appellant at the request of the respon-
dents paid to them the amount assessed by appellant’s expert.

Article 23.4 of our Constitution provides that any immovable
property may be compulsorily acquired upon payment “of a just
and equitable compensation to be determined in case of disagree-
ment by a civil court.”

Section 10{1){(a) of Law [5/62 (nacted pursuant to the pro-
vistons of Article 23 provides that the compensation is the sum
that the subject property could fetch if sold by a willing seller in
the open market at the time of the publication of the notice of
acquisition.

The respondents’ immovable was building land ripe for imme-
diate development.

The statutory compensation cannot and must not exceed the
owner’s total loss, for, if it does, it will put an unfair burden
upon the public authority or other promoters, who on public
grounds have been given the power of compulsory acquisiton,
<nd it will transgress the principle of cquivalence which is at the
root of ‘‘statutory compwnsation” - (Horn v. Sunderland Cor-
poration [1941] 1 All E.R. 480, at 483-489).

“Just compensation™ means the full and peifect equivalent in
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money of the property taken - (The Monagalietle Navigation v,
United Stares (1983) 148 U.S. 312. 326).

In assessing the compensation payable the experts of both sides
resorted 1o the residual or development method of valuation.
This method, though it has & margin of error due to the various
factors that arc taken ito consideration, it is usually adopted
whenever there are no current sales of comparable properties to
wllow for the employment of the best method - the direct com-
parison of the sale price of such propertics with that of the land
sequired.

The wiul judge ascertained the pross value of the building
sttes into which the land could be converted at the time of the
acquisition;  he deducted an agreed amount of costs for the
division of the land into 6 building sites and an amount for the
deferment.of payment for one year but he did not deduct any
amouni for profit and 1isk or for transfer and registration fecs.
He said i his judgment:-

“Theie is ample evidence that the claimants could proceed
to the division of their Jand themselves.  No difficulty at all
would arise. Why then should ‘the developer’ enter into
the picture with his profit and risk deductions and the re-
gistration fees? The claimants would sell in the opn
market at the prices ruling at the relovant date, which I have
accepted to be those referred to in the report of Mr. Kara-
valis. A purchaser who buys a building site knows that he
will have to pay the registration fues, why then should these
be deducted from the value of the land?

In my judgment the Acquiting Authority labours under a
misunderstanding in icgard to the legal requirement that the
compensation price for the land acquired should be cqual to
the price the land would fetch if sold in the open market.
They proceed to say that although this requirement does not
preclude the claimants from developing their properry, yet
they step, so to speak, into the shoes of the ‘duveloper’ and
the concupt, therefore, which I have doscribed carlier on
applies.

It is correct that the value of the land at the relevant date
is not the value it has 1o the owner bui the price it would
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L CILR Republic v. Christofides und Gthers Stylianides J.

fetch to the willing sciler if sold in the open market.  This,
however, docs not mean that an intermediaiy called a “de-
veloper” should be the purchaser. The ¢vidence that the
claimants could themselves divide and sell their land to their
best interest is undisputed and cannot be ignoved”.

The property in question at the time of acquisition was un-
divided tand. At the time of the trial the respondents had a
definite written indication from the Nicosia Municipality that a

- division as per a provisional plun submitted by the 1cspondents

after the acquisition would be approved. This inquily was made
by the respondents for the purpose of the casc pending befove the
Court.

It is well established that the willing purchaser in the develop-
ment method is a notional person who makes all the calculations
of a reasonable duveloper.  Sale in an open market assumes the
cxistence of u willing scller and a willing purchascr.

An open market sale of property presupposes knowledge of
each situation with all surrounding circumstances - (/nfand Re-
venue Commissioners v. Clay and Buchanan [1914]) 3 K.B. 466).

In Maori Trustee v. Minisiry of Works [1958] 3 W.L.R. 335,
a Privy Council case, the land compulsorily acquited was ripe
for development and a paper plan for a proposed subdivision
had becn prepared.  The Privy Council held that the land must
be valued for what it in fact was on the specificd date - a tract of
land capable of subdivision into building allotments and being
sold subsequently in that form, but there must be excluded from
the Court’s contemplation retention by the claimant, and an
assessment of what in his hands it would yicld if subdivided.
To give a claimant compensation on the basis that there were
subdivisions of the land, when, in fact, there were not, would be
to give him compensation for unrealized possibilities as if they
were realized possibilitics. Lord Keith of Avonholm in deli-
vering the opinion of the Board approved the following extract
from the judgment of Gresson, J.:-

“In my opinion in this case the land must be valued for what
it in fact was on the specified date - a tract of land capable
as to some, perhaps all of it, of subdivision into- building
allotments, and of being sold at some time and over some
period in that form. That circumstance would influence a
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purchaser in his determination of price.  In estimating what
price a puichaser would be willing to pay recourse may be
had to an examination of the estimated gross yicld from a
subdivision as yet notional only, and the estimated de-
ductions that a purchaser would have to take into account;
but that is the extunt to which a notional subdivision can be
iegarded. There must be excludud from the court’s con-
templation retention by the claimant and an assessment of
what in his hands it would yield if subdivided, because that
coursy is not open to him. At the time value has to be
determined the land was in fact not - legally speaking -
subdivided so as to permit of sale piccemeal. A good deal
requires to be done before there can be disposal in that
manner. and as well as expenses there will be risk and
delay.”

And further down he had this to say:-

“It is clear that there was in fact no subdivision of the land
and that the land had the potentiality of subdivision. This
potentiality was estimated by witnesses as being fully realiz-
able in a 1clatively short period of time. The contest be-
tween the parties was whether the value of the land should
be assesscd on the assumption that the owner would have
made his own subdivision, and would have sought to scil the
sesultant building sections dinect to purchasers, or upon the
assumption of a sale by the owner to a purchascr who,
having purchascd, subdivided the land into building ailot-
ments and marketed them. For prescnt purposes the ma-
terial part of the cowrt’s judgment is in the passage which
runs: ‘If then the claimant is able to show that there was a
market for the subdivisions as on December 15, 1942 (the
reluvant date), and that the subdivisions could thon have
been soid, it is open to the compensation court to award
compensation upon the assumption that, on that date, the
clatimant sold the land to scveral pw chasers in lots accordin-
gly’.  In their Lordships’ view this was an erroncous di-
rection in law for the reason that there were in fact no sub-
divisions, and that to give the claimant compensation on the
basis that there were, would be to give him compensation
for unrealized possibilities as if they were 1calized possibi-
lities.”
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And at p.545:- )

At the hearng before then Lordships” Board in the presom
case appellent’s counsel weie faced with the difficulty that
on their submission, the land, on the assumption of its beiny
retained for salcs in subdivision by the owner, shoutd be
assessed at a higher value than if it were sold to a hypothe
tical purchaser for similar dovelopment. In their Lord
ships’ view il is impossible that the land should have twe
values, on the hypothests 1equired by the statute that, it -
sold in the open market by 4 willing seller.  Both Kiito J
and Taylor J. m the case just cited dealt with this point in ¢
manner that seems to their Loidships unexceptionable
The land in the hands of the owner is just capital for what
cver pwipose he chooses to put it.  And if he chooscs
employ his capital in 4 subdivisional scheme the profit h
will make canmot in anticipation be takén to incieasce the
valuc of the land before that profit has been realized. A
Kitto J. among other passages puts it:  “There simply can
not be a difftience between the price which would be agrect
upon between a businesslike purchaser and a businessiihe
vendor and the amount which a businesslike owner woulc
treat himself as leaving invested in the land m the event o
his deciding to tetain it’:  or as Taylor J. says: “The lanc
at the r1elevant time was worth no more in the hands of the
appellant than it woald have beun in the hands of some othes
ownur who had sequisd it witho s view to subdvision”.  Thw
matter may be stated in another way. If the owner b
regarded as a hypothetical purchaser of the land to be value
wishing to buy it for subdivision. hc would not be expectud
to pay more for it than any other pu'chaser buying for the
same purpose.”

In The Commissioner of Limassol v. Marthha N. Kirze (1959
1960) 24 C.L.R. 197, the scheme for division into plots of the
land had already received the approval of the appropriate autho-
rity. The residual developmunt method was commented upon
by Zekia. J.. who said:-

“A particular nuthod of valvation might be the appropriat
method in a case, yct it might not conicetly be applivd. a
when, by omitting to make the necessaty deductions which
if not done, the rules of assessment as provided by law arc
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necessarily infringed.  In such a case again there is room
for a point of law. There might be instances where the
omission or incluston of a factor in the valuation of a pro-
perty manifestly amounts to a misdirection in law”.

in Yiannis Anastassi Moti and Another v. The Republic of
Cyprus (1968) 1 C.L.R. 102, at p.113, the Court said:-

“The appellants’ expert in valuing the lands acquired relied
on the residual or development method.  Having considered
his valuation we agree with the tiial Court’s criticism that
'no amount is mentioned for the market value of the land,
no L.R.O. transfer fees, no profit or risk and no compen-
sation fixed separately for the acquired land andjor for
severance and injury to the remaining lands due to the
acquisition’.  Furthermore, most of the comparable sales
relied upon by him (plots 629, 680, 446 and 612) either do
not show the cxact area sold (pages 123-4 of the evidence),
or the land sold included buildings, and in the case of one
plot it was situate in another area altogether. In short, the
appellants’ expert failed to foilow a recognised method of
valuation and his assessment cannot possibly be relied
upon.”

In the latest case on the matter - The Republic of Cyprus v.
Eleni L. Manrovani (1975) | C.L.R. 232. Triantafyllides, P.,
said at p.236:-

“We are in agreement with counse! for the appellant that the
trial court in applying the development method of valuation
had to take into account the development cxpenses which
would have been incurred, by a notional willing purchaser
in the opun market of the respondent’s property, for the
puipose of its developmunt by dividing it into building
sites, and not only those to be incurred by the owner her-
self .

And at p.237:-

**Among the incidental costs of development, are expressly
mentioned the costs of advertising and commission on sales
payable to agents; and such commission ought to have
becn deducted n the prescnt case”.

The owner of land acquired is entitled to the vahlue of his p,o-
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perty at the time of the publication of the notice of nequisition.
The compensation is to be assessed having regard to the statz ol
the property at that time.

Where the resideual method is employed, the market value of
the property, when developed to the best advantage, is ascertai-
ned and allowance made for the period of deferment;  the costs
of cariying out the works required to put the land to-the proposed
us¢ and other expunscs necessaly to put the property into th:
state 1o command such yield and an allowance for profit and rnisk
are then deducted.  The allowance for “risks™ is made because
the prospect of deriving an increased yicld from the development
of land is a speculative one and the prospective developer is
unlikely to purchase except at a price which allows some margin
for this clement of risk.

The ovwner cannot be held to say that he would have developed
himself the Jand and avoid any of such deductions.  The willing
purchaser is a notional person and the owner. if he decides or
wishes to step in his shoes, he has to make all necessary dedu-
ctions. The willing businesslike purchaser has to pay tle trans-
fer fees for the registration of the property in his name and will
make the necessay deduction for profit and risk before makmg
his offer. The vidue of the property ucquired has 10 be assessed
objectively.

The restdual development method is based on a hypothetical
pwrchaser - developer - of the land.  If the owner of undivided
land wishes to be regarded as a hypothetical purchaser, he is
expected to pay neither moie nor less than any other purchaser
buying for the same puipose.

The trial Judge by omitting to deduct the D.L.O. transfer fees
and to make ailowance for risks misdirected himself in law.

As there is no ascertainment by the trial Court of the anwount
of the transfer fees and the profit and risk, we are left with no
alteinative but to order a retrial of the case.

The appeal is allowed: a retrial is ordered. Having regard
to the circumstances of this case, the costs in the Court below as
well as the costs of this appeal to bz in the cause but in any event
not against the appellant.

Appeal allowed.  Retrial ordered.
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