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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

GEORGHIOS MARANGOS.
Applicain,
v

THE REPUBLIC OF CYPRUS. THROUGH THE
MINISTER OF COMMUNICATIONS AND WORKS,

Respondent

{Case No 289803

Vfoter Transport (Regulation) Law, 1964 (Lan 16/64 as anicnded))—
Hierarchical 1ecourse 1o Mimster—T st by which decrsion of
the Muuster must be judged—Sub judice decision 1easonably
open 1o the Mimster i view of the marciial before him and the
provistons of the Law

idnanniratne Lun—Hrerarchical 1 ecowrse—Mcaning

tdmmntrative Law—Misconcepion of facr—raihuoe 1o mahc duce
mquiy —Results an the maldity of the 1elevant admuustranive
action—No nisconception of fuct or failuic to make out a new
tquiry o s case

{dmmsnatne Law—Admimsnaine  acts  or  doasions-—Reasoning
~Due  reasoming—Birevity of sub  qudice  decision—Not  in-
dicative of lack of due reasoning which may be supplemented
by the material n the file

Foliowing the rejection by the Licensing Authonty, established
+nder the Motor Transport (Regulation) Law, 1964 {Law 16/64
a5 amended) of applicant’s apphcation for the issue of a hcence
in respect of his taxt 1n order to be used as a “rural taxi’, he filed
1+ hicrarchical recourse to the respondent Mimister as envisaged
by seeuon 3 of Law 81/72 (repealing and substituting section 6
of Law 16'64) The respondent Mimster dismissed the hierarc-
hical recourse and hence this recourse
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3 C.L.R. Marangos v. Republic

Counsel for the applicant mainly contended:

(a) that the respondent Minister acted under a misconce-
ption of fact and failed to make a due inquiry.

(b) That the sub judice decision was taken in contrave-
ntion /of the Motor Transport (Repulation) Laws,
19641975,

(¢) That the sub judicc decision is riot duly reasoned.

Held, (after dealing with the meaning of a hierarchical recoursc
and the test by which the decision of the Minister must be ju-
dged) that a misconception as to facts may consist of either
the taking into account of non-existing facts or the non-taking
into account of existing facts; that though a misconception
as to a material fact. or a failure to make a due inquiry caus-
ing lack of knowledge of material facts. results due 10 con-
travention of well-settled principles of - Administrative Law,
in the invalidity of the relevant administrative action the res-
pondent Minister carried out a due inquiry and did not act
under a misconcepiion as regards any fact and in particular
of the specific facts complained of. accordingly contention
(a} should fail.

{2) That it cannot be seriously contended that the sub judice de-

cision was taken “in contravention of the laws 1964-1975",
or that the discretion of the respondent Minister was wrongly
exercised; that, on the contrary, everything poinss at the respon-
dent taking into consideration everything required with a view
to reaching the sub judice decision which was reasonably open
to him to take, in view of the provisions of the law and the
material before him; accordingly contention (b) should fail.

{3) That though it is well settled that administrative decisions

have to be duly reasoned, the reasoning behind an adminis-
trative deciston may be found either in the decision itseif or
in the official records related thereto; that, further, the brevity
of the decision of the Minister is not in itself indicative of lack
of due reasoning and the reasoning may be supplemented
by the material in the file of the case: that having examined
the sub judice decision of the Minister and the background
thereto, as appearing from the administrative file, this Court
is satisfied that the sub judice decision is duly reasoned and,
therefore, contention (c) also fails.

Application dismissed.
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Cases referred to:
Arthinakis and Auother v. The Republic (1969) 3 C.L.R.182:

Kyriacou and Sons v. The Republic (1970) 3 C.L.R. 108:

Linou-Flassou-Potra Co. Ltd, v. The Republic (1976) 3 C.LL.R.
25;

Solea Car Company Limited and Another {(No. 2) v. The Re-
public {1976} 3 C.L.R.38S;

Fsouloftas v. Republic (1983) 3 C.L.R. 426;
loannides v. Repreblic (1972) 3 C.L.R. 318 at pp. 324-325;

Georghiades and OQihers v. Republie (1967) 3 C.L.R.633 at
p. 666;

HadjiSavva v. Republic (1972) 3 C.L.R. 174 at p.205;
Petrides v. Republic (1983) 1 C.L.R. 216.

Recourse.

Recourse against the disinissal by the respondent of applicant’s
hierarchical recourse against the refusal of the licensing authority

1o grant applicant a licence in respect of his taxi to be used as a
“rural taxi.”

A. Paschalides, for applicant.

A. Vassiliades, for respondent.
Cur. adv. vult.

Loris J. read the following judgment. The applicant in the
present recourse submitted on 30.]10.78 an application to the
“licensing authority” established under the Motor Transport
(Regulation) Law 1964 - (Law No. 16/64) - as aiended, praying
for the issue of a licence in respect of his taxi under registration
No. DQ680, to be used as a “rural taxi” (as defined by section

5(a)(2) of Law 60/75, amending the original law) at Komos
village.

In order to avoid confusion i feel that 1 should mention, at
this early stage, that the relevant legislation in force at all material
times of the present recourse was the Motor Transport (Regu-
lation) Law 1964 - (Law No. 16/64) - as amended by Laws
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78/66, 89/69, 13/70, 45/71, 33/72, 81/72, 60/73, 82/73 and 60/75.
Law 9/82, repealing and substituting the original law with its
amendments was enacted considerable time after the filing of
the present recourse.

The aforesaid application was refused by the licensing autho-
rity and the applicant thereafter filed a “hierarchical recourse” to
the respondent Minister, as envisaged by section 3 of Law 81/72
(repealing and substituting section 6 of the original enactment)
attacking the said refusal of the licensing authority.

The respondent Minister examined the “hierarchical recourse”
of the applicant and- gave his decision on 13.6.80; (vide blue
55 in the administrative file produced in the present recourse).

The decision of the respondent in writing (blue 55) was for-
warded to the applicant accoimpanied by a letter on behalf of
the respondent dated 20.6.80 (blue 56).

The applicant maintains, and this is not denied by the other
side, that he received the aforesaid decision of the respondent
Minister, turning down his recourse, on 22.6.80.

On 1.9.80 the applicant filed the present recourse impugning
the aforesaid decision of the respondent, praying for a declarato-
ry judgment to the eflect that the said decision, comnunicated
to him on 22.6.80, “is null and devoid of any legal result’.

On 12.1.81 the respondent filed his opposition to the present
recourse. )

Counsel on both sides filed written addresses, pursuant to the
ditections of this Court and the respondent, afso produced the'
relevant administrative file, which is attached to the file of the
present recourse.

The applicant impugns the decision of the respondent relying
on the following grounds of law:

(1) The respondent exercised his discretion wrongly as he
ignored and/or did not take “‘sufficiently” into consideration the
special circumstances of the case and/or the decision was taken
in contravention of the laws 1964-1975.

(2) The decision was based on an erroneous assessinent of the
actual state of affairs andjor is the result of misconception of
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facts in respect of the time of applicant’s stay and occupation at
Kornos village *‘and his potency to serve the needs of the
village.”

(3) Respondent reached the decision impugned without ade-
quate andfor due inquiry.

(4) The decision of the respondent is not sufficiently and/or
duly reasoned.

The respondent in his opposition alleges that he reached his
decision complying with the relevant legislation and the regu-
lations made thereunder, as well as with the relevant provisions
of the Constitution. The respondent further maintains that the
“~impugned act and/or decision was given pursuant to the prin-
ciples of administrative law and natural justice. ~All the relevant
facts were taken into consideration in reaching the decision
which is the result of the correct exercise of the discretion of the
respondent”. Finally respondent submits that his decision is
duly reasoned.

The licensing of taxis by the licensing authority and the
distinction of same into rural, urban and trans-urban is the
special creation of section 5 of Law 60/75, a law amending section
9 of the basic law.

Thus, section 9(2), as amended, defines rural, urban and trans-
urban taxis whilst section 9(4) provides for the discretionary
powers vested in the licensing authority and sets out the matters
1o be taken into consideration by the authority for exercising
such discretion.

Section 9(4), as amended (by section 5 of Law 60/75) reads as
follows:

“9.(4). ‘H dpxny &badv kéxrnron  Sioxpimikyyy  Efovoiay
mapoxiis A uf &belas Tadl, v i bvaoxnon & Tiis TolrTng
tovolas Béov Smws Aappivn U Sy T& dioAoua:

(0) "Ocov &pop& els domikd Tafi kai dypoTikd Tafi—

() T &racw ko' fiv Tuxdv ai dvdyxe Tiis olkelag
doTikiis Tpoxadas mepioyfis i &ypoTikfis kowdTNTOS,
&vaAdyws Tis wepITTTdoEws, EumnpeTouvTan Emap-
G
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(i) Ty Eraow xal’ fiv f oxomoupdvn SBikn Xpficis
glvon dvayxaia f edxrala & 1O Bnuociw ocupgé-
povTL:

(iil) Tés &vdykas THs Tepioyfis v TH ouwdhw Tng dua-
popikids Tpds ThHy Tpoyaiaw

kai 84 Acppéon U Oyw olaoBnmoTe Tuydy TapaoTaoes
TPOTWTIWY &TIva Tapéyouv 118N kaAf} T wioTea peTapopikes
SicukoAUvoels els THY alThy TEploxAV T TAnNGiov aUTis

) - "

(The translation in English is as follows:)

“(9)4. The licensing authority is vested with discretionary
power of granting or refusing taxi licence and in the exer-
cisc of such a power should take into consideration the
following:-

(a) As regards urban taxis and rural taxis -
(i} the extent to which the needs of the relevant urban

traflic arca or the rural community, according o
the case, arc adequately served;

(i} the extent 1o which the proposed road use s
necessary or desirable in the public interest:

(iii) the needs of the area as a whole n relation 10
traflic

and shall take into consideration any represen-
tations which may be wmade by persons who
are already providing in good faith transport faci-
lities in the same or nearby area.

(b) . ) _

In exanining the present recourse it must be borne in mind

that what is being impugned by samc, 15 only one administrative
decision, notably the administrative decision taken by the re-
spondent Minister on 13.6.80 (blue 55) attached to a letter dated
20.6.80 (bilue 56) addressed on behalf of the respondent to the
applicant.

This decision of the respondent Mimster was taken on a

“hierarchical recourse” submitted to him by the applicant in this
case attacking the original decision of the licensing authority.

Such a power was originally conferred on the Minister of

Communications and Works by virtue of sectioin 6 of Law 16/64
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which provided for an appeal to the Minister against a decision
of the licensing authority subject to the right of recourse to the
Supreme Constitutional Court as it then was.

On 10.11.1972, section 6 of Law 16/64 was repealed and rc-
placed by a new section 6 (vide section 3 of Law 81/72). The
new section, this time, converted the “appeal’ to the Minister
into “hierarchical recourse”. The relevant parts of new section
6 read as follows:-

“6. (1) Anyone dissatisfied with the decision of the licens-
ing authority, issued under the provisions of the present
law, may within twenty days from the date of the commu-
nication to him of the decision, by written recourse to the
Minister, in which the reasons in support thereof are set
out, challenge the said decision.

(2) The Minister cxamines the recourse made to him
without undue delay and after hearing or giving the op-
portunity to the applicant to support the grounds upon
which the recourse is based, decides on it, and communicates
forthwith his decision to the applicant:

Provided that .

The nature and extent of the*appeal” to the Minister (envisaged
by the original section 6 of Law 16/64) was construed in a number
of cases, amongst which | shall confinc myself in mentioning
here: Athinakis and Another v. The Republic, (1969) 3 C.L.R.
182 and Kyriacou and Sons v. The Republic, (1970} 3 C.L.R. 106.

Likewise, the nature of a “hierarchical recourse” to the Minister
(provided by section 3 of Law 81/72 amending the original law)
was considered by the Full Bench of this Court in the cases of
Linou-Flassou-Petra Co. Lid. v. The Republic, (1976) 3 C.L.R.
25 and Solea Car Company Limited and Another (No.2) v. The
Republic, (1976) 3 C.L.R. 385.

The tenm “‘hierarchical recourse” in Greek Admunistrative
Law is used in two senses:

A. The one refers to an application, not specifically provided
for by any law, submitted to a hierarchically superior admini-
strative organ by virtue of the right conferred on any person by
the Constitution to apply individually or jointly with others to
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public authorities {similar provision is to be found in Article 29
of our Constitution).

This application is otherwise mentioned by Greek authors as
airnais Gepameias (application for redress).

B. The other refers to an application envisaged by a specific
law submitted to a hierarchically superior administrative organ
and is directed against a decision taken by the hierarchically
subordinate organ; the relevant law regulates the time within
which such an application may be submitted as well as other
procedural matters. This application is termed ‘“‘Tumkn
iepapyikny Tpooguyny” or “‘tvikogavis” (vide Lessons of

Administrative Law, by Stassinopoulos, 1957 ed., p. 152).

It is apparent that the “hierarchical recourse™ to the Minister,
envisaged by section 3 of Law 81/72 is the equivalent of Greek B,
above, and its nature is purely administrative.

The Minister, in exercising the powers vested in him under the
“hierarchical recourse”, can “review the legality of the decision
taken in the first instance, as well as the manner in which they
exercised their discretionary powers by reference to the facts of
the case™ (vide Tsouwloftas v. The Republic (1983) 3 C.L.R. 426).

Although the Minister, in a “hiérarchical recourse’ has wide
powers, such as the annulment or the reformation of the decision
of the hierarchically subordinate administrative organ (vide
Stassinopoulou Lessons of Administrative Law - supra - at pp.
225 and 226 and Kyriacopoulou Greek Administrative Law,
4th ed., vol. 1I, pp. 468-470) he has to exercise his discretion
within the limits provided by section 9(4) of the law as amended
by section 5 of Law 60/75, i.e. his discretion has to be exercised
on the same lines as those of his subordinate hierarchically organ,
notably the licensing authority.

“The test by which we must judge the validity of the decision
of the Minister is the same with that applicable to the licensing
authority. It is this: Whether it was reasonably open to the
Minister, in view of the provisions of the law and the material
before him to decide as he did” (vide Tsouloftas case - supra).

Reverting now to the facts of this case (bearing always in mind
that the present recourse is impugning the decision of the re-
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spondent Minister given on a “higrarchical recourse” to him pur-
suant to the provisions of section 3 of Law 81/72 from the ad-
ministrative decision of the licensing authority). it is apparent
fror the administrative fite which was placed before mie that the
applicant was given the opportunity to support the grounds upon
which his “hierarchical recourse” was based as required by section
6(2) of the law as amended. These grounds appcar extensively in
blues 30 and 51 (the “‘hierarchical recourse™ is blue 52 in the file).

It is. also, ciear from the file that the Minister had before him
further cvidence emanating from the Divisional Police Com-
nmander, Larnaca (vide letter of the said Police Cominander
dated 4.3.80 under No. "Ap. ®ax. Aap. 219/5) which clearly
states. inter alia,

(1) that the applicant is working during day timie at Nico-
sin returning to Kornos villuge where he resides at
night:

(i) tuat the applicant adiitted 1o the police that he was
50 working at Nicosia during day time and alleged
that «f the applied for licence is granted to hin, he wili
stay in his village continuously: the applicunt further
alleged to the police that when he is abseat from the
village he will be replaced by his wife, who has driving
licerice bearing No. 213476,

Furthermore. the respondent Minister had belore him all the
nutienial which was available to the licensing authority in the
first place wher the authority was exandining the original apphi-
cation.

This inatier includes, inter aha, stateinents made by counsel
o behwil of the applicant at the snecting held by the licensing
authority on 20.3.79 (vide biue 43) as well as a report (vide
biue 40) prepared by a responsibie oflicer of the authority on the
cecasion of the original application ol the applicant,

I shail now proceed to exanine the grounds on which appli-
cant relies in Grpugning the sub judice decision.

I shall deal with grounds 2 and 3 first:  Misconception of fact
wnd  failure to  make due inquiry:

“A misconception as to facts ay consist of either the tuking
into account of non-existing facts or the aen-taking into account
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of existing facts™™ (vide The Judicial Control of Discretionary
Powers by Economou, 1965 ed., p. 243). **A misconception as
to a material fact, or a failure to make a due inquiry causing
lack of knowledge of material facts, results, due to contravention
of well-settled principies of Administrative Law, in the invalidity
of the relevant administrative action.” (Per Triantafyllides P.
in feannides v. The Republie, (1972) 3 C.L.R. 318, at pp. 324-325).

Applicant in the present recourse complains, in eflect, by
virtee of grounds 2 and 3, that the respondent reached the de-
cision impugned without due inquiry and as a result there arosc
a misconception of facts “in respect of the time of the applicant’s
stay and occupation at Kornos village and his potency to serve
the needs of the willage™.

Having considered the sub judice decision (blue 55) and having
carefully gone through the administrative file, 1 am satisfied
that the respondent Minister carried out due inquiry and did not
act under a misconception as regards any fact and in particular
of the specific facts complained of; in spite of the allegations
of the applicant to the contrary (blues 50 and 51), it is abundantly
clear from the letter of the Divisional Police Comimander Larna-
ca, dated 4.3.80 -

{a) that the applicant was working at Nicosia during day
time;

(b) that this fact was admitted by the applicant himself
wlio alleged

(i) that if the licence for rural taxi is granted to him
he-will stay in his village continuously - an alle-
gation the Divisional Police Commander would not
subscribe -

(1) that in the case of his absence from the village he
would be replaced by his wife who has a driving
licence as well.

In the circumstances, it was, therefore, open to the respondent
to reach the decision which he, in fact, did reach after due in-
quiry; therefore, grounds 2 and 3 are doomed to fail.

In connection with ground 1, which is too wide and vague, it
must be noted
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(a) that the sub judice decision commences with the words
“having taken into consideration the relevant legistation in
force™:

(b) that the applicant was given the opportunity to supporl
the grounds upon which his hierarchical recourse was based (as
envisaged by section 6(2) of the law as amended) and. in fact, he
submitted such grounds (blues 50 and 5I1):

(c) that the material in the administrative file indicates that
the respondent Minister acted pursuant to the provisions of the
Motor Transport (Regulation) Law 1964, as amended, and exer-
cised his discretion pursuant to the provisions of section 9(4} of
the law. as amended.

Therefore, it cannot be seriously contended that his decision
was taken “in contravention of the laws 1964-1973", or that lus
discretion was wrongly exercised; on the contrary, everything
points at the respondent tuking into consideration everything
required with a view to reaching the sub judice decision which
was reasonably open to humn to take, in view of the provisions of
the law and the materiai before him. Ground 1. therefore.
fails as well.

The last ground which has to be considered., the fourth one, is
the complaint that the present decision of the respondent Minister
lacks duc reasoning.

It is well seitled that administrative decisions have to be duly
reasoned: What is due reasoning is a question of degrec de-
pendent upon the nature of the decision concerned ( Athos Geor-
ghiades and Others v. The Republic, (1967} 3 C.L.R. 653. at p.
666).

Reasoning behind an administrative decision may be found
either in the decision itself or in the official records related thereto
(Georghios Hadjisavva v. The Republic, (1972) 3 C.L.R. 174, at
p. 205).

As L. Loizou J. pointed out in a recent decision in case No.
409/70, Petrides v. The Republic, (1983) 3 C.L.R. 216 the
brevity of the decision of the Minister is not in itself indicative
of lack of due reasoning and the reasoning may be supplemen-
ted by the material in the file of the case.
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Having examined the sub judice decision of the Minister and
the background thercto, as appearing from the administrative
file before me, | am satisfied that the sub judice decision is duly
reasoned and, therefore, ground 4, also fails.

In the result the present recourse fails and is, accordingly,
dismissed; having given this case my best consideration | have
decided to make no order as to costs.

Recourse dismissed. No order as 1o cosis.
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