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{SryLianines, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION.

SIX STAR MOTORS AGENCY LTD.
Applicants.
A

THE REPUBLIC OF CYPRUS, THROUGH

1. THE MINISTER OF COMMUNICATIONS AND
WORKS.

THE REGISTRAR OF MOTOR CARS.

THE OFFICER-IN-CHARGE OF MOTOR CARS
INSPECTION SERVICE,

[

:..J

Respondenis,

{(Case No. 063/83).

Motor Vehicles and Road Traffic Regulations, 1973—"Goods ve-
hicle”—"Light goods vehicle’—Registration—Saloon vehicles
manufactured in Japan and exported 1o Honk Kong where they
were converted into goods vehicles—On their importation in
Cyprus they could be registered as “light goods vehicles” notwith-
standing the provisions of fegulation 6(3) of the above Regula-
tions—"‘Constructed or adapted’ in the definition of 'goods vehicle”
in regulation 2—Meaning—" Adapted” in regulation 6(3).

Waords and phrases—"Goods Vehicle”—" Light goods vehicle”—"Con-
structed or adapted” in the definition of “goods vehicle” in re-
gulation 2 of the Motor Vehicles and Road Traffic Regulations,
1973—"“Adapted™ in regulation 6(3).

The applicants imported from Hong Kong 43 Subaru motor
vehicles. They applied for registration of same as light goods ve-
hicles. The respondents refused registration on the ground that
such registration contravenes regulation 6(3)* of the Motor Vehicles
and Road Traffic Regulations, 1973; and hence this recourse,

"

Regulation &(3) provides as follows:
“The Registrar shall not register a motor vehicle—

(a) which has been adapted locally, or has undergone locally such changes,
adaptations or alterations as to convert the type or ¢lass of the vehicle
into a type or class different from the type or class for which it was
constructed or intended by its makers”.
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3 C.LR. Six Star Motors Agency v. Republic

The 43 Subaru vehicles were manufactured by Fuji Heavy In-
dustries Ltd. of Japan as saloon cars and were exported to Eastern
Motors Ltd. of Hong Kong. The Hong Kong Company kept as
brand new the aforesaid vehicles and after making changes and
adaptations to them by removing the rear seats and replacing the
rear side glass windows with sheet metal, it shipped them to the
applicants. On arrival at Limassol they were all cleared as light
goods vehicles after covering up the empty spaces left from the
removal of the seats and fitting a grille or screen behind the driver's
seaf,

Held, that “Constructed” in the context of the definition
of “goods vehicle” in regulation 2 of the Motor Vehicles and
Road Traffic Regulations, 1973 refers to the time of manu-
facture; “‘adapted” refers to a time after construction and be-
fore registration. “‘Adapted” (“Bieowevaopivov™) is used
disjunctively and as an alternative to the term “con-
structed” (“‘woraokevaoudvoy™) and means physically altered
later so as to make the vehicle apt for the particular use,
that the removal of the seats and the replacement of the
glass sheet panels on the rear side windows at Hong Kong
made them apt for goods vehicles; that nothing was done lo-
cally which amounts to adaptation or conversion into another
type or class because it is not the placing of the screen that
makes the adaptation for use as a goods vehicle or the com-
version into another type or class other than the one for which
it was constructed or intended by its makers; accordingly the
decision of the respondents is contrary to Law and itis here-
by declared null and voud and of no effect.

Sup judfr;'e decision annulled.

Cases referred to:
Voyiazianos v. Republic (1967) 3 C.L.R. 239:
Koniotis v. Republic (1967) 3 C.L.R, 376;
Toannides v. Republic (1973) 3 C.L.LR. U7;
Shamassian v. Republic 1973} 3 C.L.R. 341; )
Karayianni and Others v. The Educational Service Committee
(1979 3 CL.R. 37t;
Mylonas v. Republic (1982) 3 C.L.R. 880;
Maddox v. Storer [1962] 1 All E.R. 831;
Hubbard v. Messenger [1938] 1 K.B. 300;
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Minty v. Glew [1913] 10 L.T. 340;

Flower Freight Co. Lid. v. Hammend [1962] 3 All E.R, 950 at
p.952.

Recourse.

Recourse against the refusal of the respondents to register 43
Subaru motor vehicles imported by the applicants from Hong
Kong.

St. McBride, for the applicants.

M. Cleopa (Mrs)), for the respondents.
Cur. adv. vult,

STYLIANIDES J. read the following judgment. The applicants
imported from Hong Kong 43 Subaru miotor vehicles. They
applied for repistration of same as light goods vehicles. The
respondents refused registration on the ground that such re-
gistration contravenes regulation 6{3) of the Motor Vehicles
and Road Traffic Regulations, 1973. This decision was com-
municated to the applicants by letter dated 2.12.82 attached to
the recourse that runs as follows:-

“*Exo> 08nyyies v& dvogepb® oThiv EmoToAf) cos fiuep. 29.11.
1982, oxsTice pé Ty &yypogh sapavTarpidy (43) dyxnudrwy
oav EAappdv gopTnydv (Pov).

2. Z4&g Anpogopdd T TUXOY Eyypaer Tous i EAappdiv
gopTnYdy SynudTev 8& mpookpoUst oTdv Kavoviopd 6(3)
Tév TTepi Mnyav. *Oynudrwv kai Tpoxaias Kivnons Kavo-
viopdsy &p. 159 ToU 1973, 6 dmoios dvagéper:

“O "Egopos &év éyybdqasl pnycvokivnrov Synuo—

(o) Omep Bicoxevdodn Emtowiws fj UmEoTn EmMiTOTriWS
ToluTas GAAQYds, TEOOTPUOYSS 1| LETOTPOTAS
doTte ¢ TUmos 1] ) kaTnyopia ToU dyHHaTos v
ueTeTpdn, els TUwov fi xaTnyopiav ETépav f) ToU
TUmov fi Tiis katnyopias &’ fjy ToUTo kaTeokevdoln

et I 3]

1| Tpoweplleto UM 6V kaTaokeuas TGV alrou” .

(*‘l am instructed to refer to your letter dated 29.11.1982,
in respect of the registration of forty-three (43) vehicles
as light goods vehicles (van).

2. | inform you that their registration as light goods
vehicles will contravene regulation 6(3) of the Motor
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3 CLR. Six Star Motors Agency v. Republic Stylianides J.

Vehicles and Road Traffic Regulations No. 159 of 1973
which reads:

The} Registrar shall not_ register a_motor_vehicle—

(a) which has been adapted locally, or has undergone
locally such changes, adaptations or alterations as to
convert the type or class of the vehicle into a type or
class different from the type or class for which it was
constructed or intended by its makers”).

The applicants by this recourse seek a declaration of this
Court that the refusal of the respondents or of any of them, con-
veyed to applicants by letter dated 2.12.82, to register as vans the
43 motor vehicles is null and void and of no effect, being con-
trary to Law and/or the Constitution and/or as having been inade
in excess or in abuse of the powers vested in respondents or in
any of them.

One of the grounds, on which this recourse rests, is that pre-
viously motor vehicles imported under similar circumstances by
others were duly registered by the Registrar of Motor Cars and
the refusal to register applicants’ motor vehicles as light goods
vehicles amounts 1o discrimination, unequal treatment and is
contrary to the principle of equality enshrined in Article 28.1 of
the Constitution.

The short answer to this is that if the registration of those cars
as goods vehicles was contrary to Law, it cannot be regarded as
precedent entitling the applicants to equal treatment. No
question of discrimination against the applicants could arise in
the present case, as an illegal act of the Administration does not
create an obligation on the Administration to repeat it in another
instance; because in an earlier case an administrative organ
took a mistaken view of the Law, one cannot be held to be en-
titled to the same mistake on the part of the Administration.
(See, inter alia, Praxitelis Voyiazianos v. The Republic of Cyprus,
(1967) 3 C.L.R. 239; George Koniotis v. The Republic of Cyprus,
(1967) 3 C.L.R. 376; loannides v. The Republic, (1973) 3 C.L.R.
117; Bedros Shamassian v. The Republic, (1973) 3 C.L.R. 34];
Ecaterini Karayianni and Others v. The Educational Service Com-
mittee, (1979) 3 C.L.R. 371; Mylonas v. The Republic, (1982) 3
C.L.R. 880). This ground is untenable in Law.
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The facts of the case, as emerging from the recourse, the op-
position, the written addresses and the evidence adduced, are as
follows:-

The applicants are dealers and importers of motor vehicles.
Fuji Heavy Industries Ltd., of Japan, are manufacturers of
Subaru mortor cars. Eastern Motors Ltd., of Hong Kong, are
importers of motor vehicles; they run factories and they are
also exporters of motor vehicles. The 43 Subaru vehicles were
manufactured by Fuji Heavy Industries Ltd. as saloon cars.
They were shipped late in [981 from Japan to the buyers thereof,
Eastern Motors Ltd., of Hong Kong.

In packing list “A” from Fuji Heavy Industries Ltd. to Eastern
Motors Ltd. the said motor vehicles are described as saloon cars.
The applicants were desirous to buy and import from Hong Kong
light goods vehicles. P.W.1 inquired of R.W.1 about the re-
quirements for importation and registration of motor vehicles
as goods vehicles. Eastern Motors Ltd., of Hong Kong, kept
as brand new the aforesaid vehicles and made changes and
adaptations to them to suit the requirements of their new buyers
- the applicants. Eastern Motors Ltd. shipped the said vehicles
1o the applicants on board the vessel “AMADO”. In packing
list “B”, an export declaration form, with exporters Eastern
Motors Ltd. and consignees the applicants, they are described
as follows: **13 units Brand New Subaru 1600 SRX Hatchback
Commercial Van (1595 c.c.)” and “30 units Brand New Subaru
1600 GL Hatchback Commercial Van (1595 c.c.)’.

On arrival at Limassol port all of them were entered as vans
and they were removed into the warehouse as such. Fifteen of
them were cleared from Customs in the state they were on im-
portation as vans (light goods vehicles).

It is common ground that all 43 vehicles had no rear seats and
the rear side windows were of sheet metal and not glass.

With regard to goods vehicies all custom stations acted on
instructions that were later embodied in paragraph 4 of a circular,
exhibit “A”, attached to the written address in reply by the re-
spondents, that reads as follows:-

“It has been decided to accept such vehicles for classification
as vans provided that, before clearance, such vehicles will
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3 C.LR, Six Star Motors Agency v. Republic Stylianides J.

be removed to a bonded warehouse and operations con-
ducted therein so as to give the rear part a level floor by
covering up the empty spaces left from the removal of the
seats, and fitting a grille or screen behind the driver's
seat™.

This is what was actually done on the advice of R.W.2, Petrou,
an Assistant Collector of Customs, posted at Customs Head-
quarters, with regard to the 28 of the said vehicles. Thus all 43
cars were cleared as light goods vehicles.

The Collector of Customs & Excise in Form C.72A - Advice
to the Deputy Registrar of Motor Vehicles - described the said
motor vehicles as “*Subaru 1600 GL Commercial Van 1595 cc™.
This establishes that at the Customs they were classified as
“goods vehicles” and import duty was paid for that class.
Whatever the condition at the time of shipment from Japan, on
arrival at Limassol - in this country - none of the 43 cars-had
rear seats and the rear side windows were not of glass but of
sheet metal.

A certain Kattamis, of Nicosia, whose interest was not dis-
closed in these proceedings, furnished the Registrar of Motor
Cars with a telex from Fuji Heavy Industries Ltd., addressed to
him, the contents of which are: “RE: 1600 SRX C. VAN -
HAVE NEITHER PRODUCED THIS MODEL BEFORE OR
HAVE NO PLAN TO INTRODUCE THIS MODEL IN
FUTURE". o

The Ministry of Communications and Works applied later to
Fuji Heavy Industries Ltd., inquiring about the specific differen-
ces between Subaru 1300 HB DL Panel Van, 1600 HB SRX and
t600 HB GL, besides engine capacity. (See exhibit “D”).
By telex (exhibit “E") the Japanese manufactuerers quoted the
differences relevant for the determination of this case as follows -

1300 1600 1600
DIFFERENT ITEMS HB DL HB GL HB SRX
PANEL VAN
REAR SEAT NILL YES YES
REAR SIDE WINDOW | SHEET METAL GLASS GLASS
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In this telex it is stated: “AS TO YR QUESTION FOR
WHETHER ABOVE DIFFERENCES EXCLUDE 1600 HB
SRX AND 1600 HB GL OF BEING CONVERTED TO PA-
NEL VAN WE REGRET WE ARE NOT IN A POSITION TG
COMMENT ANYTHING TO YOU SINCE WE HAVE NELI-
THER PRODUCED PANEL VAN OF 1600 HB SRX AND
1600 HB GL OR CONVERTED 1600 HB SRX AND 1600 HB
GL TO PANEL VAN UP TO NOW™".

The conversion positively took place in Hong Kong by East-
ern Motors Ltd. who sold and shipped them to the applicants as
brand new Subaru commercial vans.

Mr. Kokkinis (R.W.2), Chief Inspector, Motor Vehicle Cen-
tre, Inland Transport Department, and Assistant Registrar of
Motor Vehicles, stated that the reason the respondents rejected
the application of the applicants was nct only becausc a screen
or grille behind the driver’s seat was placed at the bonded ware-
house in Limassol and a piece of wood was placed to level the
floor, but mainly - and he stressed this more than once in his
evidence - because the vehicles in question were neither inanu-
factured nor intended by the manufacturers to be used as com-
mercial vehicies. (See pp. 8, 9, 10 and 15 of the evidence).

At p.8 he said: ‘‘Vehicles are registered in Cyprus as com-
ntercial vans which were manufactured or were intended by the
manufacturers to be used as commercial vehicles”. At p.9
he further said: “In this case the manufacturer strictly refused
to accept that his vehicles were constructed or designed to be
registered as commercial vehicles”. And at p.10 he said: *And
also to be designed and constructed by its manufacturers for
this purpose” (as a commercial vehicle).

The intention of the Japanese manufacturers weighed heavily
on the mind of the respondents in arriving at the sub judice
decision.

Applicants’ counsel canvassed that the vehicles, in the con-
dition of their importation, were goods vehicies whereas respon-
deats’ counsel argued on the line of Kokkinis's version.

“ ‘QopTnydv unyovoxivirov Sxnuo’ onpaivel Synua korre-
oxevaopévor § Bicokevaopivov KaT& TPOTTOV WOTE V& KPNoL-
poTroifitan S1& THY PETaPopaV T PUUOUAKNCIY TTAoNS QUOEWS
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3 CLR, Six Star Mators Agency v. Republic Stylianides J.

dyobddv | gopTiov fi pupovAkoUpsvov SYnHa, OUTW KorTs-
oxevaoutvor fi Bicoxeuaopdvoy: dxTds Edv &hAcws pnTé TTpo-
vofiten v Tois Tapougt Kavoviopols, & dpos ‘popTnyodv unyo-
vokivnTov Oynpe’ TEpiAauPavel Téoo Ehagpa pnycvoklvnTa
oxfiuara Soov kal gopTnyd unyavokivnTa Sxtuata Papéos
TUTrou™.

‘Ehagpov  gopTnydv unyowokivnitov Sxnua’  ornpaivel
QOPTNYOV unYawoKivnToy SXNUa ¢ KUBIgWOS THS pmXaviis
Tou omoicy Bfv UmepPaivel Tds 3,000 kupikd ékarooTd 1)
T6 dmoPapov Tou dmolou Biv UrrepPaiver Tous SUo TowousT

(**Goods vchicle’ means a vehicle which is so constructed
or adapted to be capable of being used for the carriage or
haulage of goods or load of any description and includes a
trailer so constructed or adapted; and unless otherwise
expressly provided in these Regulations the term ‘goods
vehicle’ includes light goods vehicles as well as heavy
goods vehicles™ .

‘Light goods vehicle’ means a goods vehicle the engine
of which does not exceed 3,000 cubic centimetres or the
weight of which unladen does not exceed two tons™).

“Constructed” or ‘‘adapted” are past participles. “Con-
structed ™, in the context of the aforesaid definition, refers to the
time of manufacture; “adapted” refers to a time after con-
struction and before registration, ‘‘Adapted” (*‘Bieokevaepé-
vov””) is used disjunctively and as an alternative to the term
“constructed” (*'kareokevaouévoy”) and means physically altered
later so as to make the vehicle apt for the particular use.
(Maddox v. Storer, [1962] 1 All ER.831; Hubbard v.
Messenger, [1938] 1 K.B. 300; Minty v. Glew, [1913] 110
L.T. 340).

In Minty v. Glew (supra), Atkin, J., at p.343 said:-

“But some meaning must be given to the words ‘constructed
or adapted for use solely for the conveyance’, and, inasmuch
as this vehicle, when it was originally constructed, was an
ordinary waggonette, it is plain, I think, that the respondent
would have to rely upon the words that it was adapted for
use. 1 assume, for the purposes of this case, that that word
involves, at any rate, that there should be some amount of
alteration of the original construction if the original con-
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struction was not solely for the convcyance of goods or
burden in the coursc of trade or husbandry; that there was
some alteration of the construction so as to make it fit for
that purpose, and to make it fit for that as the main and
substantial purpose for which it was to be used, though not
excluding the possibility that it might be used for other
purposes. | think that that must be the law’.

Rowlatt, .. said at p.344:-

"“*Adapted’ means altered so as to make it apt. In this
case, in one part of the case they use the word *adapted’ in
its ordinary sense, merely as equivalent to suitable; but
it obviously means, in the case of a vehicle which is not
constructed for the purpose indicated, that it must be
adapted - that is to say, it must be altered, so as to be apt
for the purpose indicated. 1t need not be apt for that
purpose to the exclusion of every other purpose, but if, as
Coleridge. J., said, it is constructed for agricultural purposes.
the fact that it is so constructed does not exclude other uses -
that is to say, if people can ride in it that does not make it
ccase to be construcled solely for agricultural purposes.
The question is, Was this vehicle constructed or adapted
for agricultural purposes? if it was constructed or adapted
50 as to be a farm cart it is within the exemption, although
people muay ride in it, and there may be seats for pcople to
ride in it with the farm goods that are being carried™.

If vehicles are constructed or adapted for use for the con-
veyance of goods or burden of any description, it matters not
that they are not solely constructed or adapted for that use.
The words mean “originally constructed”, or, notwithstanding
the original construction, subscquently adapted for use for the
conveyance of goods or burden of any description. (Hubbard
v. Messenger (supra), at p.307). The intention with which a
particular vehicle is constructed or adapted can only be 4 relevant
consideration. The question whether adaptation is such as to
nake a passenger’s vehicle into a goods vehicle is resolved by
assuming that it had originally been constructed in its altered
condition and then deciding whether as such it would be a goods
vehicle. In this connection, it may well be that the manufactu-
rers” advertisements, etc., can be looked at, not to ascertain thc
intention or purpose of the manufacturer or purchaser in re-
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3 CLR, Six Star Motors Agency v. Republic Stylianides J.

lation to the particular vehicle, but as some evidence of the usc
to which vehicles of the same type are ordinarily put. (Per
Lord Parker, CJ., in Flower Freight Co. Ltd. v. Hammond
[1962] 3 ARl E.R. 950, 952).

The relevant part of regulation 6(3)(a) reads:-

e

‘O “Egopos Biv éyypdee unyavokhmTov Synupa—

(o) omep biowevdodn émitomiws f Umiorn  dmimorricos
ToloUTag SAAGyds, Tpogapioyds ) peTaTpomds GoTe
o rimos | 1) xaTnyopla ToUu dyfparos v& pereTpdorn
gis TUMOV 1) kT yopiav Erépav f) ToU TUTroV ) Tiis KerTn)-
yopias 81’ fiv ToUTo Kareoxeudatn f mpowpilero (wd
TRV KOTAGKEVQOTEY oiTou”,

("The Registrar shall not register a motor vehicle --

(a) which has been adapted locally, or has undergone
locally such changes, adaptations or alterations as to
convert the type or class of the vehicle into a type or
class different from the type or class for which it was
constructed or intended by its makers”).

The overriding word is ‘‘locally” (“tmromiuws™). There
are two legs: either “‘adapted” (“‘Sicokevdofn™) or ‘“‘the
iype or class converted into another type or class’.
irrespective of the type or class for which it was constructed or
intended by its makers, if the motor vehicle was converted into
another type or class not locally, then this regulation would not
be applicable. The “‘types or classes’ of motor vehicles are set
out in reguiation 17(7).

There is no doubt that the motor vehicles in question, as it
appears from the packing list “*A”, the telex “E” and the pho-
tograph in the literature produced, were intended by the manu-.
facturers - Fuji Heavy Industries Ltd. - to be used for the carry-
ing of passengers as a private motor vehicle other than a goods
vehicle. Eastern Motors Ltd. at Hong Kong did such work on
the motor vehicles in question that removed the differences
mentioned in the telex of Fuji Heavy Industries Ltd. (exhibit
“E") between saloon cars and goods vehicles, The removal of
the seats and the replacement of the glass by sheet panels on the
rear side windows at Hong Kong made them apt for goods
vehicles.
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It is an admitted fact that the construction, with the aforesaid
exceptions, of Subaru 1300 goods vehicles and the subject cars
is not different at all. Colt vehicles and Kadett Opel vehicles
made by their manufacturers for dual use were imported and
registered and the screen was placed locally. This is no more
than an indication that the screen is not a characteristic of a goods
vehicle. [t is not the placing of the screen that makes the adpta-
tion for use as a goods vehicle or the conversion into another
type or class other than the one for which it was constructed or
intended by its makers.

Nothing was done locally which amounts to adaptation or
conversion into another type or class.

In view of the forcgoing the decision of the respondents is
contrary to Law and it is hereby declared null and void and of
no effect.

In the circumstances of the case | make no order as 1o costs.

Sub judice decision annulled.  No order as to costs,
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