(1983)
1982 December 20

[TRIANTAFYLLIDES, P., HADNANASTASSIOU, MALACHTOS, SAVVIDES, JJ.]

VASSOS HIITOANNOU AND ANOTHER,
Appellants,
V.

THE REPUBLIC OF CYPRUS, THRCUGH
THE COUNCIL OF MINISTERS, .
Respondents.

(Revisional Jurisdiction
Appeals Nos. 193 and 194).

Compulsory Acquisition of Property Law, 1962 (Law 15 of 1962)—
“Town and country planning or housing"—In section 3(2) (i)
of the Law—Meaning—Compulsory acquisition of land for the
purpose of creating a housing estate—Such a purpose a “‘public
benefit” purposc within the meaning of the said section 3(2)(i). 5

Achninistrative  Law—Compulsory  acquisition c;f land— Principles
of administrative law applicable—~Compulsory acquisition may
be resorted to withovt a prior offer to the owner of the property
te purchase it privately if such property is the only one suitable
Jor the achievement of the purpose—Use of the words “‘techni- 10
cally suitable™ by trial Judge does not introduce a new notion
into the principles of administrative law.

Compulsory acquisition of land—Principles of administrative law
applicable—Compulsery acquisition may be resorted to without
a prior offer to the owner of the property to purchase it privately 15
if such property is the only one suitable for the achievememt of
the purpose.

Administrative Law—Administrative acts or decisions—Reasoning—
Due reasoning—Appears in the files of the administration.

These appeals were directed against the dismissal of the recour- 20
ses of the appellants by means of which there was challenged
the wvalidity of compulsory acquisition orders relating to im-
movable property of theirs. The purpose of the acquisition was
the creation of a housing estate by the laying out and the const-
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ruction of streets and drains, the division of the said immovable
property into building sites and the construction either on all or
on a number of them of houses suitable for the lower middle social
class, and the disposition of the building sites to be created and
or the houses to be built thereon by hire purchase and or on lease.

Counsel for the appellants mainly contended:

{a) That the purposes for which the acquisition order was made
arc not purposes of public benefit within the meaning of Ar-
ticle 23 of the Constitution and section 3 of the Acquisition
of Property Law, 1962 (Law 15/62} in that the schemes in que-
stion are neither town and country planning nor housing and
that the trial Judge was wrong in reaching a different con-
clusion.

{b) That the trial Judge was wrong in finding that the properties
in question were the only suitable for the purposes of the ac-
quisition and that in so deciding he introduced into Law [5/62
the wording ‘‘technically suitable upon which he relied, whereas
there is nothing in the law or the jurisprudence applicable about
“technically suitable”.

(c) That there was violation of the principles of administrative law,
concerning acquisitions, to the effect that the onerous measure
of compulsory acquisition should not be resorted to without
exhausting the efforts for the acquisition of the property by
private agreement.

{d) That the decision of the Council of Ministers to acquire the
property compulsorily instead of by private agreement, is not
duly reasoned.

Held, per Savvides J., Malachtos J, concurring and Hadji-
Anastassiou ). dissenting:

(1) That the purposes for which the acquisition was made
were purposes of public benefit coming within the provisions
of section 3(2)(i) of Law 15/62; accordingly contention (a)
must fail.

{2) That the taking away of property belonging to a private
individual, through compulsory acquisition is an onerous mea-
sure and that the principles of proper administration and of
lawful use of discretionary powers demand that before resorting
to such measure, the State should exhaust the possibilities of
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cither using for the relevant purpose State land or finding
property which is being voluntarily offered by its owners and
which is more or less equally suitable for the purpose concerned ;
that on the material before this Court the discretion of the
Acquiring Authority was properly exercised in the present
case, in the light of all relevant matters taken into consideration,
after a due inquiry into the matter, and this Court cannot inter-
fere with the exercise of such discretion and exercise its own
discretion in substitution to that of the respondent, as to the
choice of the most suitable area.

Held, further, that the use of the words “technically suitable™
by the trial Judge does not in any way introduce a new notion
into the principles of administrative law or into the text of the
Law. It is merely a conclusion reached by the trial Judge in
the circumstances of the case; accordingly contention {b) should
fail.

(3) That it is well settled that the compulsory acquisition
may be resorted to if the required immovable property is
considered the only suitable for the achievement of the purpose,
when a prior offer to its owner to purchase it privately is not
necessary; accordingly contention (¢) should fail.

(4) That a perusal of the various exhibits before the Court
which were extracts from the files of the administration, show
that such reasons for acquiring the property compulsorily
appear in detail therein; that a thorough study is included
about all the areas under consideration and the reasons why
the area in question was preferred as the most suitable for the
purpose of the scheme; that in the circumstances, once the
property in question was found the most suitable and such
finding was based on proper inquiry, as in the present case,
the decision was sufficiently reasoned; accordingly contention
(d) should fail.

Per Triantafyllides, P.:

Since the onus was on the appellants to satisfy us that these
appeals should succeed I have, after much anxious consideration,
and not without quite some reluctance, reached the conclusion
that I am not satistied that, in the light of their particular circum-
stances, these appeals should succeed. 1 agree, therefore,
that they should be dismissed.

Appeals dismissed.
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Cases referred to:
Chrysochou Bros v. CYTA and Another (1966) 3 C.L.R. 482
at p. 497;
Venglis v. Electricity Authority of Cyprus (1965) 3 C.L.R. 252;
Tikkiris and Others v. Electricity Authority of Cyprus (1970)
3 CL.R. 28t;
Mammidou and Others v. Attorney-General (1977) 3 C.L.R. 462;

Pissas (No.2) v. The Electricity Authority of Cyprus (1966)
3 CL.R. 784 af pp. 791, 792;

Decisions Nos. 300{1936, 1023/1949, 92/1957, 826/1969, 505/68,
3409/70, 2034/52, 2579/69, 2575/69, 1344/70 of the
Greek Council of State.

Appeals,

Appeals against the judgment of a Judge of the Supreme
Court of Cyprus (A. Loizou, J.) given on the 29th December,
1977 (Revisional Jurisdiction Cases Nos. 201/75 and 204/75%)
whereby appellants’ recourses against the validity of a compul-
sory acquisition order affecting their properties were dismissed.

P. Ioannides, for appellant in appeal No. 193,
M. Christofides, for appellant in appeal No. 194.
N. Charalambous, Semior Counsel of the Republic, for
the respondent.
Cur. adv. vult,

TRIANTAFYLLIDES, P.: The first judgment of the Court will
be delivered by Mr. Justice Hadjianastassiou.

HADnANASTASSIOU, J.: In these two Revisional Jurisdiction
Appeals Nos. 193 and 194 the appellants, Mr. Vassos Hjioan-
nou and Sofoclis Hjissif Real Estate Limited, challenge the
decision of a Judge of this Court, under section 11(2) of the
Administration of Justice (Miscellaneous Provisions) Law 1964
in dismissing their two Recourses Nos. 201 and 204/75 for
the compulsory acquisition of their lands by the Acquiring
Authority, the Republic of Cyprus.

The Compulsory Acquisition of Property Law 1962 was
enacted on the 1st March, 1962 and section 6 whlch deals with
the order of acquisition says;

* Reported as Mammidou and Others v. Attorngy-Gemeral (1977) 3 cﬁn.'m.
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(1) On the expiration of the period specified in the
notice of acquisition, the acquiring authority or, where
the acquiring authority is the Republic, the appropriate
Minister shall proceed with all reasonable speed to the
examination of any objections to the acquisition made
during the period aforesaid and, unless such authority
is a municipal corporation or a Communal Chamber,
shall forward to the Council of Ministers the objections
aforesaid together with such observations and recommen-
dations as the acquiring authority or the appropriate
Minister, as the case may be, may deem fit to make the-
reon.

(2) Where, regard being had to all circumstances of
the case, it is considered expedient that any property to
which the notice of acquisition relates shall be acquired
for the purposes stated therein, the acquisition of such
property may, subject to the provisions of the Constitu-
tion and this Law, be authorised by an order (in this Law
referred to as an ‘order of acquisition’) published in the
official Gazette of the Republic:

P . [P —

(3) Subject to the provisions of the Constitution, the
order of acquisition shall be made -

(a) where the acquiring authority is the Republic,
by the Council of Ministers;

(b) where the acquiring authority is not the Republic,
by the acquiring authority;

Provided that where the acquiring authority is a pub-
lic corporation or a public utility body, no order of ac-
quisition shall be made by such acquiring authority with-
out the sanction of the Council of Ministers previously
obtained”.

According to the facts related by the learned trial Judge
the Compulsory Acquisition Order published on 26th September,
1975, and the purposes of public benefit and the reasons for
the acquisitions in question are set out in the Notice of Acquisi-
tion published in Supplement No. 3 to the offiicial Gazette
of the Republic, No. 1183 of the 25th April, 1973, which reads
as follows:
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the immovable property set out in the Schedule

is necessary for the following purposes of public benefit,
namely, for housing and town planning, and the acq-
uisition is required for the following reasons, i.e.

(a)

{c)

(d)

the creation of a housing estate by the laying out
and the construction of streets and drains, the
installation of electricity cables and water supply
system and the creation of any necessary, in re-
lation thereto, installations, the creation of open
green spaces as well as the division of the said
immovable property into building sites and the
construction either on all or on a number of them
{building sites) of houses suitable for the lower
middle social class, from the point of view of in-
come, and or the lower social class, from the point
of view of income, of the type of semi-detached
houses of blocks of flats and terrace houses, as
well as the construction of shops and other build-
ings for the use, convenience and comfort of the
inhabitants of the housing estate;

the lease of the shops and other buildings which
will be constructed, and

provided that the legislation in force at the time
will permit this grant, with the approval of the
Council of Ministers, part of the said immovable
property to organisations which may be set up
by law, the purpose of which will be the solution
of the housing problem either by granting of hous-
ing loans or by the disposal of building sites and
or houses under such terms as the Council of Mi-
nisters would deem appropriate to impose at the
time of such disposal”.

The immovable property affected by this acquisition, when
the learned Judge heard the case was of an extent of about
145 donums, 3 evleks and 1800 sq. ft. consisting of 22 plots
situated outside the Nicosia Water Supply Area. In addition,
Government owned land of a total extent of 7 donums and
200 sq. ft. under plots 200, 172, 150 and 560 was granted by
the Government for the needs of the said scheme.

The first appellant, applicant in Recourse No. 201/75 is
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the one-half owner of plots Nos. 169 and 173, and the other
half is owned by a certain Loucas P. Hadjioannou. These
two plots, as it appears from the plan produced, are of a con-
siderable extent, although their size is not actually given.

The appellant comipany, applicants in Recourse No. 204/75,
of Strovolos, are the owners of three plots, namely, (a) plot
199 of an extent of 3 donums, | evlek and 3000 sq. ft. under
Reg. No. H 183, Sheet Plan XXX 5 WII, Block H, (b) plot
174 of an extent of 16 donums, 3300 sq. ft. under Reg. No.
H 159, Sheet Plan XXX 6WII, Block H and (c) plot 203 of
an extent of 3 donums, 2 evieks and 3400 sq. ft. under Reg.
No. H 187, Sheet Plan XXX 6 WII, Block H. The two ap-
pellants are developers in land, as shown from the relevant
files, and in particular, exhibit “B” in Recourse No. 201/75,
and the letter of the Chairman of the Strovolos village Coii-
mittee dated 6th June, 1975, who said that he was shocked
when he saw the Notice of Acquisition, becanse the opinion
of the village authority was not asked on such a serious matter,
and further stated that one basic reason for their objection
was the fact that their information was given orally to them
at various periods, the Hadjiosif Estate Co. Ltd. in co-opera-
tion with the Hadjioannou brothers of Greece, made plans
for the development of a total area of about 70 donums which
is now affected by the said Notice of Acquisition and which
development included the construction of a big modern hous-
ing estate. There is no doubt, as the learned Judge says, that
the housing project of the Government was conceived before
the tragic events of 1974, Several studies were carried out by
the Housing and Country Planning Department, as well as
by experts of the United Nations, who ascertained the exis-
tence of an acute housing problem in Cyprus especially affec-
ting the lower income and the lower middle income classes.

The Government in order to face this problem took a num-
ber of decisions, one of which was the construction of low cost
houses, intended for the lower income and lower middle in-
come classes, and, for that purpose, it was found necessary
to find suitable areas. Unfortunately in spite of the fact that
suitable land was found, because of the Turkish invasion,
were no longer suitable as being either within the part occupied
by the Turkish army or too near to it to be used for the purposes
needed. In addition, the implementation of that housing

542

10

15

20

25

30

35



10

15

20

25

30

35

31 CLR. Hjiloannou v, Republic Hadjianastassiou J.

scheme was brought to a standstill until October, 1974, when
because of the additional-needs caused by the displacement of
people the intention of the Government to increase its activity in
the field of Government house schemes, instructions were given
to the Housing and Town Planning Department to find other
suitable areas for such purposes. In fact three areas were chosen
by the said Department, identified as Strovolos A, Strovolos B
and Latsia, outside the water supply area, and the Lands and
Surveys Department was asked by a letter dated 1st October,
1974, (see Appendix 1 of exhibit 1), for the assessment of their
market value, the category of ownership, i.e., whether State,
Church, private, Greek or Turkish, owned, and information

. regarding the extent of the whole or part of each plot affected

by the scheme. By a letter dated 30th January, 1975, (Ap-
pendix 2), the Director of the Department of Lands and Sur-
veys having given his views apout the market value of the lands
in question, attached also a iabie of the approximate price
of each as on July 1974. He further made an observation that
the anomalous situation had created new conditions which
should be noted. ITben he went on w0 add that prices of land
had suffered a drop which differed. depending on the locality
of the property. In the cases under examination, that drop was
assessed at 20 per cent, but as under ihe iken prevailing cir-
cumstances such prices were very sensitive depending on deve-
lopments, and it was possible to have a spectacular increase
in case of improvement ol the political situation, given that
the areas examined were 1y the south part of the Island which
in the light of the new circumstances, was deemed safer for the
expansion of the town and the absorption of the displaced
population. Then the Djrector further pointed out that in
Strovoles A area there were four plots, in Strovolos B area
two plots and in Laisia area three plots of State owned land.
See also the study of the Housing and Town Planning Depart-
ment containing aiso their recommendations on the matter,
contained in their letter dated 29th February, 1975, which was
addressed to the Minister of Interior (Appendix 3).

In addition there was a comparative table of the cost and
other information set out in para. 3 thereof, for which it ap-
pears that the per donum cost of the land in Strovolos B area
is higher by about £1,090 or about 81.5 per cent, as compared
with Strovolos A area. This makes the price of Strovolos B
area almost double in value than that of Strovolos A area.
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In the said exhibit in para. 4 are to be found further factors
relative to the ultimate choice of area A. In fact, both Stro-
volos A and B areas are with in the boundaries of and are com-
patible, regarding their use to the requirements of the “‘Local
Nicosia Plan™; and both are outside the boundaries of the Gr-
cater Nicosia Water Supply plan but area A is only a short
distance from an inhabited area, which, from the point of
view of social services, such as schools, church, public tran-
sport and shops gives it an advantage over area B which is
also on a plateau, but it is so slopy and rough in certain parts
that additional expense will be needed for its development.
[t is true that it is near certain industries and for that suitable
for housing schemes, yet, it is at a disadvantage with regard
to area A from the point of view of position in general and
other factors.

The area of Latsia is outside the boundaries of the “Local
Nicosia Plan” although it forms an extension of a village and
it consists of good quality agricultural land, densely planted
with olive trees, the water supply may present problems and
it is likely that there will be an increase in the problems of
public transport, so that the intended hire purchasers will
have to pay additional trasport expense of about 100 mils
per day, than the hire purchasers of Strovolos A area. Paus-
ing here for a moment, it appears that the main purpose of
the acquisition of the lands in question was to facilitate the low
income earners to acquire a home on hire purchase agreement.

Turning once again to the facts of these cases, according
to the learned Judge the conclusions and recommendations of
that Department, as they are set out ir paras 5 -11 of the said
Appendix are briefly to the effect that both areas A and B should
be acquired as a matter of a long term policy, as the acqui-
sition of the necessary land is a prerequisite to a housing pro-
gramme and this will render unnecessary future acquisitions
of adjacent land which, inevitably, will have its price enhanced
by the carrying out of a housing scheme in the vicinity, and so
any future extensions of such housing schemes will still be
possible at a low cost. Further, if a Housing Finance Agency
or a Land Development Corporation is established it will inevit-
ably need land for housing purposes and part of the acquired
land may, if necessary, be placed at its disposal for its purposes.
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With that in mind, the learned Judge goes on it was also con-
sidered whether, in view of the economic difficulties of the
State, it would be more beneficial for the Government to pre-
fer Strovolos B area, half of which was Governument owned
land and consequently its purchase price would not have to
be paid but it was observed, and rightly so, that for the hire
purchasers the situation would not be changed and they would
still have to pay the extra costs for this more expensive land,
unless the Government decided to reduce the price of its land
to the level of the price of land within Strovolos A area. Then
the learned Judge goes on that elaborate reasons are further
given in the said exhibit in support of the recommendations
of the Department. There was also the view of the Director
of the Planning Bureau and according to Appendix 4, his view
was that Strovolos A area should be preferred, and in addi-
tion to the existing Government land lying therein to acquire
only about 153 donums of privately owned land, as against
290 donums proposed by the Housing and Town Planning
Departiment.

Eventually, a submission (Appendix 5) was made by the
Minister of Interior to the Council of Ministers for the app-
roval of a housing scheme under the said Law. The Council
of Ministers at its meeting of 27th March, 1975, approved
the scheme by its Decision No. 13884 (Appendix 6) which
reads as follows:

“2. The Council:

(a) considered the housing scheme prepared by the Hou-
sing and Town Planning Department under section
3 of the Housing Law, Cap. 222 as same is described
in detail in para. 3 of the submission and decided
on principle to approve it under section 4 of the Hou-
sing Law, Cap. 22.

(b) Decided to approve the acquisition by the Govern-
ment, either by private agreement or by compulsory
acquisition, of the Immovable Property in the area of
Strovolos of an extent of 145 donums, 3 evieks and
1800 sq. ft. which is shown delineated with green
colour on the survey plan lodged with the secretary
of the Council and which was approved as suitable
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for the implementation of the said scheme at the
estimated expense of £185,600.

(¢) Decided to grant urnder section I8 of the Immova-
ble Property (Tenure, Registration and Valuation)
Law, Cap. 224 and Laws 3/60, 78/65, 10/66, 75/68
and 51/71 and section 2 of the Governinent Loans
Law, Cap. 221 and Law 54/72, to the Dircctor of
the Housing and Town Planning Department of
Government owned land of a total extent of 7 donums
and 200 sq. ft. which is shown delineated with yellow
colour on the survey plan for the needs of the said
housing scheme and,

(d) it decided to authorize the Minister of Finance to
find the necessary funds and if necessary by sub-
mitting a supplementary budget to the House ol
Representatives”,

Finally in pursuance the notice of the intended acquisi-
non was published in the official Gazette in spite of the fact
that four objections were made by the owners of
the land affected and together with the views of the District
Officer of Nicosia, the Directer of Housing and Town Plan-
ning and the legal advice from the office of the Attorney-Ge-
neral, were submitted to the Council of Ministers by the Mi-
nister of Interior (see Appendices 12, 13, 14, 15 and 16), but
on ilth September, 1975, the objections were rejected by the
Council of Ministers by its Decision No. 14620 {see Appen-
dix 17}

Finally, the learned trial Judge having listened to a number
of legal arguments by all counsel concerned in dismissing the
reccurses had this to say at pp. 95 and 96 regarding the prin-
ciple to acquire private property by agreement ir the first
place.

“This principle, however, is not complete, unless it is
added that the onerous measure of compulsory acqui-
sition may be resorted to if the required immovable pro-
peity is considered the only techmically §uitable for the
achievement of the purpose, when a prior offer to its ow-
ner to purchase it privately, is_not necessary. In such
instances, the ground that there™exists an obligation to
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acquire immovable property by private (reaty, as a mat-
ter of general principle of law, cannot stand. (See paras.
19 and 20 and Decisions 505/68, 2579/69, 1344, 3409/
70).

it was argued on behalf of the respondents that this

- was a principle of law which they had in mind when they

were deciding the making of the order of the acquisition.
Appendix 14 of Exhibit [ is the legal advice from the of-
fice of the Attorney-General attached to the submission
made to the Council of Ministers, together with the ob-
jections filed pursuant to the publication of the Notice
of Acquisition and the other views expressed by the ap-
propriate Government Departinents to which T have al-
ready referred. Jt is stated clearly in the said advice, that
compulsory acqguisition may be resorted to without prior
offer to purchasc privately the property in question, it
it is the only suitable for the achievement of the desired
purpose, and reference is made tc some of the deci-
sions of the Greek Council of State, to which I have
already referred. That the area in question was found
to be, after a proper inquiry, the only technically
suitable for the purpose, it is apparent from the whole
approach of the matter as emanating from the relevant
file. It had to be acquired as a compact area and the ex-
clusion of any part therefrom would frustrate the rea-
lisation of the object of the acquisition.

The option given by the decision of the Council of Mi-
nisters of the 27th March, 1975 (Appendix 6) to acquire
the property either by private treaty or by compulsory
acquisition, does not change the situation, because, after
that decision, we have the decision to acquire the pro-
perty compulsorily when examining the objections made
which, incidentally, it may be mentioned, were only in
respect of six plots out of the 22 affected by the Notice
of Acquisition™.

Now regarding the question of compulsory acquisition,
time and again it was said, that the requirements of proper
administration and the proper use of the relevant discre-
tionary powers render it imperative that a compulsory ac-
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quisition should not be ordered if its object can be achieved
in any less onerous manner; and it should only be resorted to
if it is absolutely necessary to do so and after exhausting the
alternative possibility of achieving its object by means of pur-
chasing other suitable property which is voluntarily offered
for sale by its owner. Moreover, before resorting to compul-
sory acquisition of a particular immovable property the ac-
quiring authority must exhaust the possibility of acquiring
compulsorily other suitable immovable property the acquisition
of which will entail a deprivation less onerous than the de-
privation entailed in the proposed acquisition. See Trianta-
fyllides J., as he then was, in Chrysochou Bros. and (1) The
Cyprus Telecommunications Authority, (2) The Republic of
Cyprus, through The Council of Ministers, (1966) 3 C.L.R.
467 at p. 497, see also Maria Ch. Venglis and The Electricity
Authority of Cyprus (1965) 3 C.L.R. at p. 252. These prin-
ciples are in line with the Conclusions from the Jurisprud-
ence of the Greek Council of State 1929-1959.

Turning now to the Decisions of the Greek Council of State,
in Decision No. 300/1936 it was held that it is not permis-
sible to take away from a private individual, through com-
pulsory acquisition more than what is indispensably neces-
sary for the achievement of the relevant public utility purpose
and it is, thus, not proper for the acquisition to go to the ex-
tent of taking away ownership if the said purpose may be achie-
ved by less onerous means, such as the acquisition of a servi-
tude on the property concerned.

In Decision 1023/1949 it was held that the principles of pro-
per administration and of lawful use of discretionary powers
demand that the Administration should not resort to the very
onerous method of compulsory deprivation of ownership, be-
fore it exhausts the possibilities of either using for the rele-
vant purpose State land or of finding property which is be-
ing voluntarily offered by its owner and which is more or less
equally suitable for the purpose concerned; and if State land
is not available and it has been established that it is not pos-
sibletosecuretheneoessarylandbymeansofanordmary
pmchaee “then 'the Administration has to choose for’ compul-
£oTy acq’ﬁmuon, out of the smtable propertles the one the
aéquisition ‘of ‘which ~entails less onéroné ‘consequences; both
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from the point of view of the use being served by the property

> to be acquired and from the point of view of the interests of

the fiscus.

In Decision 608/1955 it was held that the Administration
should not resort to the extremely onerous measure of de-
privation of onwership, except only in case of absolute neces-
sity.

In Decision 92/1957 it was held that the Administration
when exercising its discretionary powers and choosing for
acquisition a property as suitable to serve a particular lawful
public utility purpose has, among other things, to, examine
if there are other properties equally suitable for the purpose
of acquisition, and has to prefer the property the acquisition
of which will entail for its owner a deprivation of ownership
less onerous in comparison to the cases of owners of other
properties which may be equally suitable for the purpose of
the acquisition. '

In Costas G. Tikkiris and others and The Electricity Aut-
hority of Cyprus (1970) 3 C.L.R. 281, in delivering the judg-
ment of the Court, 1 had this to say with regard to the extent
of the area of the land acquired by the authority in question,
at pp. 300, 301, 305 and 306:

“With regard to the fourth submission of counsel, with
due respect, the position is different because this point
is covered by a Greek authority. In decision 300/1936
it was held by the Greek Council of State, that is not per-
missible to take away from a private individual, through
compulsory acquisition, more than what it is indispensably
necessary for the achievement of the relevant public utility
purpose and it is, thus, not proper to go to the extent
of taking away ownership if the said purpose may be
achieved by less onerous means, such as the acquisition
of a servitude concerned; the question, however, of\\the
necessary extent of the acquisition is, as a rule, a matter
within the decision of the acquiring authority. It is in
evidence that the acquiring authority in this case, requiied\
more land in exteat than the one acquired from the
Applicants, in order to achieve the purpose of this big
public utility project. Moreover, it has' already acquired
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government land of about 26 donums in extent, which
is next to the land of the Applicant, as well as other private
land by private agreement of an extent of 5 1/2 donums.

Having in mind the principles of proper adminisira-
tion with regard to the use of lawful discretionary powers,
and the fact that the necessary extent of the acquisition
to meet both the technical point of view as well as the
other purposes of the acquiring authority is within its
discretion, I have reached the view that the said autho-
rity has properly exercised its discretionary powers under
the law. In any event, the Applicants have failed to adduce
any evidence to show to the Court that really the extent
of the property acquired by the acquiring authority was
more than necessary to achieve its public utility purpose.
1 would, therefore, dismiss also this contention of coun-
sel™.

Then dealing with the evidence of the experts 1 continued

in these terms:

“In view of the main contention of counsel for App-
licants, after considering the whole evidence before me
with regard to the properties lying in the Pouyeros area
and in the forest, I am satisfied that the land in Pouye-
ros area does not meet with the technical requirements
needed for the construction of a sub-station for the reasons
given in evidence by Mr. Papageorghis and Mr. Jubb.
Moreover, 1 have approached this problem from another
angle viz., that assuming that I am wrong and, that the
properties in question are also equally suitable, then aga-
in, I would have been prepared to say that the Respond-
ent, in exercising its discretionary powers as to which
would be the best possible property from all aspects, has
done so properly in deciding to acquire the property of
the Applicants. In my view, therefore, the Respondent
did not act in abuse of the powers vested in it..."”

See Decision 92/1957 of the Greek Council of State already

quoted in Revisional Jurisdiction Appeals Nos. 193 and 194.

Then I proceceded as follows: -

“In the present case, regarding the fact that this sub-
station could possibly be erected on to the private pro-
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perties within the Pouyeros area - and this point has not
been pressed by counsel for the Applicants - it would
appear that the same amount of hardship would have
been caused to those owners as to the Applicants. In
my view, therefore, I cannot reach the conclusior: that the
decision of the Respondent has been taken in contraven-
tion of the administrative principles. 1t goes without say-
ing, of course, that such principles could have heen con-
travened if less onerous means of achieving the purpose
of the compulsory acquisition had been overleoked by
the acquiring authority; and not because ont¢ out of
equally onerous solutions has been preferred. [ would
reiterate once again that the Respondent has properly
exercised its discretion, and it is not for this Court to
exercise its own discretion in substitution of the discretion
of the Respondent regarding the choice among equally
siitable properties the acquisition of which entails more
or less equal hardship. See Pissas (No. 2} v. E.A.C. (1966)
3 C.L.LR. 784 at pp. 791-792.

Counsel for the applicants mainly argued with force,
relying on a passage from the well-known texi-book of
Kyriacopoulos 4th edn., Vol. 3 at p. 732, that the Res-
pondent has failed to utilize State Jand for its relevant
purpose of erecting a sub-station the acquisition of which
would be less onerous o the Government”

See Decision 1023/49 of the Greek Council of Sizte,

Then 1 had this to say at pp. 309, 310, 311:

“There is no doubt that the construction of the sub-
station is intended to be an important feature of the Res-
pondent’s transmission system for the best deployment
and use of generation and for the security of sipply of
electricity; and quite rightly in my view the expeats of the
Electricity Authority have considered which s the most
suitable property from every technical point of ew, in-
cluding also the point of view of the interest of the fiscus. .

In view of the evidence, I am satisfied that the d-zision of
the acquiring authority to acquire the propeity of the
Applicants was validly taken for the purpose of cons-
tructing an electricity sub-station, whick, »ro doubt, it
a project of public henefl VY 2izand to the evidence
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of the experts, I would like to make it clear, that I am in-
debted to Mr. Jubb who has been so fair and so lucid,
and I accept his evidence. As regards the evidence of
Mr. Georghios Lartides, my opinion of this witness is
that he has been very frank and that his evidence has also
helped the Court to have before it the technical version
of the Applicants. In view, however, of the fact that he
had no practical experience in designing or constructing
a sub-station, 1 would definitely prefer the evidence of
Mr. Papageorghis who has a lot of experience in these
technical matters viz.,, with regard to the location of the
sub-station and the technical consideration as to how the
lines will enter into that sub-station.

In view, therefore, of the evidence as a whole, 1 have
reached the conclusion that from the technical and other
reasons put forward, the property under acquisition is
the most suitable from every point of view compared
to the lands covered by the forest.. ..

At the same time, I would like to make it quite clear,
that if the property at Athalassa was not utilized as a
forest, then I would perhaps have been prepared to find
in favour of the Applicants, because 1 accept the principle
enunciated by the Greek Council of State, that the admi-
nistration should not resort to the more onerous method
of compulsory deprivation of private property before it
exhausts the possibility of using for the relevant purpose
State land which is more or less equally suitable, even if
it would cost more to the administration for its public
utility purpose.

For the reasons I have endeavoured to explain, 1 have
reached the view that the decision of the acquiring authority
to acquire the property of the Applicants is the most suitable
from every point of view, and is not contrary to any of
the provisions of this Constitution or of any law or is
made in excess or in abuse of powers vested-in such author-

ity”- .
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Reverting once again to the Greek Council of State, in
Decision No. 826/1969, a case of acquisition of land by the
Electricity Authority of Greece, in annulling the decision the
Council had this to say at pp. 4-6:

'552



10

15

20

25

30

35

3 C.L.R. Hjiloannou v. Republic Hadjianastassiou J.

Y Emeidn, kard Ty Ewolay téw Siardbewv ToUTwv, Epun-
vevopdveov &v T8 mhaioie xal Ty Sid Tis vouohoyias ToU
AwacTnplov Tolrov Biouoppuwleiodv oXETIKGY Yevikév Tou
Bikadov &pxdv, f) xav ipoppoyfiv oUTSw xnpugcopéun
dvorykaoTikly dmaAhotplwols, dxivitou, G5 dveayopévn =is
Thy Afjyw uerpou EmayBous efs Papos Tou ToAitou, guvi-
orautvou els THY dxovolav grépnow T quvTaypaTiké
mpocToaTevopéuns iSiokTnolas Tou, Bfov TAfpws va almio-
hoyfitar €iTe &v alri] T TpdbE TS dvaykooTikis dmwaAio-
TPIOTEWS, £INE &K T ouvoBeudvTow aUThv oroiyelov. TIAY-
pns 8¢ elvan 1) aimiodoyia kat’ &pyfy dodxis ¢ abTiis Trpo-
KUTTTEL oa@dds ) dwdykn Tis Afyees, kord mEplTTwoy,
ToU 65 &veo EfaupeTikoU péTpou kai &) &md Tijs dmdyrws
&1 & &' 0¥ | &vayxaoTikh drcAroTpiwais oxomds Snuodias
coperelas, ouyrekpuubves TpoaBioplopeves, Sty Blvaron vk
EAnpwB Emapkds kar' &AAov Tpémov, s b mapadely-
port Bid iis &’ evBelas &yopds xoradAniowv 1SioTikGw
kit olkeloBeAdys Tpooepopdvay Utrd Tév elbikdyg TTpo-
okoAoupdvev Tpods TouTo ISlokTnTéw Tow, fkrds Ew 1o
Six Tfis dvoykooTikiis &roAloTpudoens TAncoopevoy  &ki-
wnTov, KplvnTan s T& pévov kardhiniov Sia v Ewiteubiv
ToU &mbiwoKkopévou OUYKEKpINEVOU GKOTTOU.

Q¢ TTPOKUTTTEL Sueds £k TGV Aormrédv oTolyelwy ToU paréAiov,
UrreBelxfn Umd Tiis airouons mpds v A.E.H. dvrl Tod dmea-
AoTprwfivros ynmréBou Etepov TolouTov Tijs aUrriis ExTdioEcss,
xelpgvov dooireys &l Tiis "Edvikdis ‘Obou xai &wl Tiis olrriis
heupds, el &mdoraow 90 . mepiwou, dvfikov v pépar sis
v alrotoov kol &v pépar eig Erépous {Glokrfyras, “H Trpo-
Tafeloa olrn #racly dmeppipln @f pelwvextouoa T &mi-
Aeyeloms, Adye Umdplers &v oUTf ‘Xooporepfis’ wkad Sidm
*fy &Beuas kal eioobos TV ypaundv 150 K els tov Yroorobudv
s kal i Tpoomwéhaois fx Tiis "Efvixiis ‘OBou elvon Suoys-
péorepai’ kat Sidmi ol Aomol [SioktfiTan ‘ds alveTar Sév
glven Biarrebaipbvor v wwifioouw Ta pepidia Twv' (Eyypagov
A.EH. U &mb. wpwr. 2644/11/23.5.1968).

"Emaidi), & Tév dv T Tponyounévr oxéyrl dvagepoptviov,
alriohoyeitar piv #) &véyxn riis knpuews Tiis Uwd xplow
amoAhoTpidoes, Siv Slvaton Spes vd Gewpnbij G mEIOTIR
xal Erapiis ) dveotépw aitichoyla, &ri i dwolg ) Anpocia
Emyeipnots "HiscrpiouoU v E6éy8n v Umd Tiis alrovons
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UrrobeixBeicov Ao Tiis ypnowomwoifosws Extdoews kel-
wbvns EyyUrara wpds THY dmadhorpusbeioay  ToiaUTry
kai fiTis Exer wpdowmov i ThHs auTiis dBoU, fv Syer xai ToV
Mav tmayfous 51& v alroloav ToU Angbivros pérpou
i dvaryKaoTIkfs STOAAOTEIOEWS, TAHTTOVTOS THY oUWVTAY-
HoTikGY kaTwyupouptvry [Boktnolav abTiis, Sofévros &A-
AwgTe oM O loxupiopds Tiis AEH., &1 f| 6Beuois xai fy po-
oméhaols mpds Ty Umobeiybeicav Ektaocw elven Suayepé-
oTepal, Tuyydver TeAelws dopirTos kal doagns. Kot dxo-
Aoubliav, Blov Omws dwupwdii 1) TpooParioptvn PGS,
Aoyw GuarmiohoyiTov G Trpds v Emdoydv Tou drrod-
hotpwebnooputvou ynmibou, Tva fmwavepydpevn ) Awlknos,
tp’ Ooov Tuxdv fifehev EfoxolouBel xpivousa dvaykatov
v dwaAhorpiwow, aiTiodoyrion whfpuws ko Bid ouyke-
kpipdveov oTorxelwy THY dmoéppupv ToU dvds ynrebou kal
THY Tpdkplow Tou ETépou’’

(*“Whereas according to the meaning of these provisions,
interpreted within the framework of the relative general
rules of law formed by the jurisprudence of this Court,
the declared compulsory acquisition of an immovable by
their application as attributed to the taking of a measure
onerous to the citizen, founded on the involutary
deprivation of his constitutionally protected ownership,
must be duly reasoned either in the act of compulsory
acquisition itsell or in the particulars accompanying it.
The reasoning, as a rule, is full when there appears evidently
the need of the taking, in each case, of the above exceptional
- measure and especially in view of the fact that the purpose
of public utility for the compulsory acquisition, specially
defined, cannot be duly effected in any other way, as for
instance by the direct purchase of suitable private properties,
voluntarily offered by the owners specially invited for the
purpose, unless the affected by the compulsory acquisition
property, is considered as the only suitable for the achieve-
ment of the required express purpose.

But as it appears from the rest of the particulars in the
file, another site was pointed out by the applicant D.E.H.
instead of the acquired site, of the same extent, situated
also on the National Highway, and on the same side, at
a distance of about 90 m. belonging in part to the applicant
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and in part to other owners. This offered site was refused
as lacking regarding the one chosen due to the existence
in it of ‘chomateri’ and because ‘the installation of lines
150 k in the sub-station as well as access from the National
Highway are difficult’ and because the rest of the owners
‘as it seems are not inclined to sell their shares’ (Document
D.E.H. No. F. 2644/11/23.5.1968). -

Whereas from what is referred to in the aforequoted
reasoning though the need to declare the acquisition under
consideration is reasoned, the above reasoning cannot be
considered as convincing and adequate by virtue of which
the Public Electricity Company did not accept the solution,
proposed by the applicant, for the use of land situated
very near to the acquired land and which faces the same
road, in view of the very onerous, for the applicant, mea-
sure taken of the compulsory acquisition, affecting her
constitutionally protected ownership, in view also of the
allegation of D.E.H. to the effect that movement upon
and access to the proposed property are more difficult,
is alitogether vague. Therefore the sub judice act must
be annulled due to lack of reasoning as to the choice of
the acquired field, so that the Administration may, in
reverting, if it would still continue to consider necessary
the acquisition, reason duly and by express particnlars
the refusal of one site and the preferment of the other™).

On appeal, Mr. Ioannides, counse! for appellant No. 193,
having agreed to adopt the address of Mr. Christofides, counsel
for appellants No. 194, very ably indeed argued in support
of his grounds of law (a) that the learned Judge wrongly and in
violation of the principles enunciated regarding the compulsory
acquisition, and the principles of administrative law did not
annul the order of acquisition of the properties in question; (b)
the trial Judge wrongly and contrary to law came to the con-
clusion that the properties in question acquired by the responde-
ents were the only ones technically suitable for the purpose
as emanating from the relevant file; and that he wrongly accepted
to introduce into Law 15/62 the wording “‘technically suitable™,
once the word “suitable” is the one accepted by the Courts.

Finally, he argued that the learned Judge wrongly reached
the conclusion that the acquiring authority has considered
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all the possibilities and investigated all matters before issuing
the order of acquisition and has completely failed to consider
the true principles, as expounded in our case law, and relied
only on the wording of ‘“‘technically suitable” in order not to
follow the principles regarding acquisition.

There is no doubt, going through the various files, that the
Council of Ministers was fully aware of the principles regarding
the compulsory acquisition, and particularly that it should not
be ordered if its object could be achieved in a less onerous
manner, and after exhausting the possibility or probability
of purchasing other suitable property which could be voluntarily
offered for sale. That this is so, it appears from the decision
of the Council of Ministers of 27th March, 1975, and which
shows that the Council approved the acquisition and decided
to do so ecither by private agreement or by compulsory
acquisition of immovable property in the area of Strovolos
of the extent of 145 donums, and which was also approved

as being suitable for the implementation of the housing scheme
in question.

It is equally true to add that in spite of that decision, not-
hing was done to implement their decision to acquire land
by a private agreement and/or to utilize the Government land
on the pretext that such land was an expensive one, as com-
pared to the other land acquired by compulsory acquisition.
Indeed, this became very clear because the Council of Minis-
ters, when the notice was published in the official Gazette
that they had resorted to acquiring land by compulsory ac-
quisition only and when the notice of acquisition was pub-
lished in the official Gazette, all the objections put forward
by the owners of the land in question were rejected on 1ith
September, 1975 by counsel without giving any reasons at
all. It is also true to say that the Council of Ministers has fai-
led to follow their own decision and the principles regarding
compulsory acquisition in spite of the fact that recommen-
dation was made by the officials that both A and B areas of
Strovolos were suitable and should be acquired for the rea-
sons stated.

Finally, it appears that one of the reasons of choosing St-
rovolos area A was that the Government land which was con-
sidered by all the experts as being more expensive should not
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be utilized, in accordance with the accepted principles of ad-
ministrative law, and that land of lower prices should be pre-
ferred for the scheme in question. What is surprising, howe-
ver, is that, as far as we are aware, no reasons were given to
the owners of the land and no reasons were given in the op-
position why the land of the applicants was the only technically
suitable land for the purpose of acquisition. We would go even
further and state that this point, in spite of the fact that no
evidence was called, was put forward in the present case before
the learned trial Judge.

Counsel for the respondent, in arguing his case, put for-
ward that regarding the omission of the administration to
try to purchase the properties of the appellants by private
agreement, he contended that argument cannot stand once
the property in question, under acquisition is considered to
be the only technically suitable land for the purpose of the
acquisition. He further invited this Court to accept that in
spite of the general principle which lays down that the Go-
vernment has to utilize its own property, and in the alterna-
tive to try to acquire property by private agreement before
it resorts to the onerous method of acquisition, that princi-
ple, counsel contended, is not applicable to the present cases,
because he repeated, the property under acquisition is the
only technically suitable for the purpose, and that the Go-
vernment was not bound to follow the principles formulated
by the Courts.

We have considered very carefully the decisions of the Fuil
Bench of the Greek Council of State and our decisions, and
we have reached the conclusion that the argument of counsel
cannot succeed because the cases relied upon, 505/68 and 3409/
70, are distinguishable. With that in mind, we turn once again
to the decisions of the Greek Council of State, and in Decision
No. 505/68, the Full Bench had this to say in dismissing the
case at p. 543

Ct CEmebly katd Thv fworow Ty Biardleewov ToUTWY, Epun-
vevopbvwv & 76 mAcioie xal Tév Bik THs vopoloylas Tou
Awaonplov ToUTov Siapoppultiody oYETIKGY YEVIKGY TOU
Sikalov &pydv, 1) kat’ épappoyfv  alitdv knpuocopdvn &-
vaykaoTiky &mwaArorpiwals daavfiTou, & dvayoufvn Eelg
v Afjyiv pérpou tmayfous els Pdpos Tou ToAiTov ouvi-
oroptvou els Thy tkouolav orépnow Tiis ouvTaypaTIRGS

-
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wpooTaTevousrns IBioxmolias Tou, Sfov TAfpws va aivio-
Aoyfiten €ite &v alri) T mpdber TS dvaryxaoTikils &roii-
AoTproews, eite €k TEv owolevdvTwy alrty aToikeiow.
TMAfipns B8 elvai ) admoloyia kat’ dpytv dodxis 2§ alrriys
TPOKUTETEL gagdds 1| dvdykn Tfs Afyews, kaTd mepiTToow,
Tou & Guw tfoupemicoU pétpov xai Bff dmd THS &rdyrws
41 & 61” 00 1| dvaykaoTixf dmoAAoTpingis okoTds Snpocias
cgeheias, ouykekpiutves Tpoobiopilopeves, Biv Slvatan va
exTATpwbiE Emapkds kat® dAAov Tpdirov, ds v Tapadelypan
81a SroBéoews wpoopoply Bnuociwy xmudTwv, | Bid TS
&’ elfeias dyopds koTaAAfAwv [Siwmkévy daviter olkelo-
BeAdys Trpoogepopfuey Umd TOW eifikdds TpookaRoupivay
pds TouTo ISlokTnTEY Towow, EkTds dav T Bid Tiis dvaryxa-
oTikils &maAAoTpioEws TAnoodusvov  dxivmToy  kpivmTan
@5 TO pévov kaTdAAniov Sid ™y émitevbiv ToU Embiwkoptvou
oUykekpluévou oxoTrov, omoTe i &llwors mepl wponyouubins
TpookAfioEws Tou iBioktfirou aitol Uroywpei.

"Emeidn) &v mpoxkepbve ik Tiis mpooPaiioutins rpafews
kal TV OWETIKGW TPos TAUTNV TPOTIEPUTKEVOTTIKGY TTpd-
ey TpokUTTEl 6T dvaykao Tkt dmoAhoTpicolg Tiis fmbikov
txtéoews Ekpifn dvayxada Tpds EmixTaow ToU el THY epl-
ptpetav Poug AsiToupyouvtos UmooToalpoU Tiis mopeupoi-
voUons xai v dv auTi) &véyspow dyxaTtaordoewy, aiTives
8¢ TpogpoloThoouv Ta véx kbvTpa KaTavopiis HAekTpikiis tvep-
yelos Tiis meproxfis "Abnudv-Tlaipaidys kai Tlepixcopwv. El-
BikoTEpOY, £ ThS UM &p16. 473/1966 d&mogpdorws Tou Aloi-
xknTikou ZupBouvAiou Tijs AEH, wpds rov TMpdebpov Tou Aioi-
xnmikot ZupPouvrou oyeTikijs &mwe 25.7.1966 slonyfioews
7ol MevikoU AreuBuvTtou abriis kal Tou U’ &p. 32659/11.6.1966
Bierypduparros Tis AhexTpodoyixiis Birdfews Tou Umd bmé
kTaolw &5 &vw ‘YmootabuoU wpoxUmrTer ST ) &xAoyhy TS
dmoAroTpiwbeions dcrdoews EfyfveTo (M pnyowik@v  THS
Bueublivoews peheTdv, wapaywyfis xal peTagopds xardmv
wponyndefons peAfrns, xard T woplopata THs dmolas
imepdMAeTo ) Emiktacs Tol UnrooTabuoy kaTd Tov Gfova
o UpoTapbvey wipyww ypoupdv ustagopds 150 KY
ki ToU Aoimol #v Amtoupyiq fikextpoAoyikol EfomrAiopou
ool kol &mi fy mepl fis wpdxerran Ekracts BfAsl xproino-
wombfi: a) Bk Ty b’ abriis EyxordoTacty kuyeAGY
alrives 8fAouow #urrnpethiost Bid xoAwdiokév EyraTaoTS-
oty 150 KY T1& Umd pedérmy xértpa koravoufis Trepioxiis
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TwpwTevouens, B) Sid THv bxTéAeow fxrds v Phoswy TGV
Mopywv TV psradkdv ixpropdTey kal Erépov Boumdiv
Epywyv tfutmpeTtolvTav TV Astoupylav Tou ‘YTrooToBuou
tv T3 ouvdAy Tou kal y) Bid Ty Snmoupylav TrpooTeddoews
Tpods Ty 8Bdv Zohapivos Téoov Tis dmaAioTpiovpdvrg
tkTdoews, Soov kol TEV TpooedTws dyopaolaiciiv (o
s A.EH. &réoewv mwpds Bnpiovpyiav tyxotactéoews
oaUriis. To els Ty altougav 1360 T.u. 1rpoddpioTal Kupiws
omws Xpnowwowondf] s 6805 Tpocmeddotcys wpds THY
o8ov ZaAauivos. ‘Yo T Beboutva Toura 1) rpooPaiiopévn
mp&hs moploTaTar wAfpws AToAoynutvn, &9’ Goov B
ik Tow pnobivtwv otoxslwy mpokimrTal 6T Td dxivmTov
Tiis alrouons, yamwdlov mwpds T&s Aovmds s &ve byxoTa-
otéoeis Tiis AEH, fiTo, Hik Tous beTeblvTas TeXvivoUs Adyous,
kal TO pévoy kardAAnior Bid T Eréxracw Tou {rmoorabuol
Pougp, 6tv &mnTeiTo, Tponyouunévn, TpdoxAnols auTiis Tpds
Biefaywyty SompaypaTevorwy Sid Ty &’ elbelas, TwAnow
ToU G &uw dxumTou s mpds Ty TapepPaivovoay”.

(“Whereas according to the meaning of these provisions,
interpreted within the framework of the relative general
rules of law formed by the jurisprudence of this Court,
the declared compulsory acquisition of an immovable
by their application as attributed to the taking of a measure
onerous to the citizen, founded on the involuntary
deprivation of his constitutionally protected ownership,
must be duly reasoned either in the act of compulsory
acquisition itself or in the particulars accompanying it.
The reasoning, as a rule, is due when there appears evidently
the need of the taking, in each case, of the above exceptional
measure and especially in view of the fact that the purpese
of public utility for the compulsory acquisition, specialiy
defined, cannot be duly effected in any other way, as ior
instance, by offering for use public properties or by the
direct purchase of suitable private properties, voluntarily
offered by the owners specially invited for the purpose,
unless the affected by the compulsory acquisition property,
is considered as the only suitable for the achievement
of the required express purpose, when the claim for the
previous invitation of this owner subsides.

Whereas, in this respect, from the attacked act and the
relative to it preparatory acts it appears that the compulsory
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acquisition of the subject property was considered necessary
for the extension of the sub-station operating at Roof
locality by the intervening party and the erection in it

of structures, which will provide the new distribution

centres for electric power in the area of Athens, Piraeus
and suburbs. Especially by decision No. 473/1966 of
the Managing Committee of D.E.H., to the Chairman
of the Managing Committee relevant, as from 25.7.1966,
submission of its Director-General and to the diagram
No. 32659/11.6.1966 of the electrical arrangement of the
above under extension sub-station, it appears that the
choice of the acquisitioned site was made by the engineers
of the Study, Supply and Transport Section, after a prior
study and according to its conclusions the extension of
the sub-station was necessary on the axis of the existing
towers of transmission lines 150 KY and the rest of its
in use electrical equipment and that the said site will be
used: a) for the installation on it of transformers which
will serve by cable installations 150 KY the distribution
centres under consideration for the area of the capital,
b) for the construction outside the base of the towers and
the metal scaffolding, of other building works serving the
operation of the sub-station in its entirety, and c) for the
creation of an access to Salamina Street, by the acquired
site as well as of the recently bought sites by D.E.H. for
the creation of its structures. That of the applicant of
1360 sq.m. is mainly intended to be used as an access
street to Salamina street. On these facts the attacked
act is duly reasoned since from the referred facts it appears
that the immovable of the applicant, which is near the
other above installations of D.E.H., was, for the technical
reasons stated, the only suitable for the extension of the
Roof sub-station, no requirement was necessary for the
prior invitation for carrying out negotiations for the direct
sale of her above immovable to the acquiring authority™.

In case No, 34(59/70, the Full Bench of the Greek Council

of State, in dismissing the case, had this to say at p. 5248:-

“Emabi), & TV dvotépw TrpoxirTel, 511 0l Adyol dxupdoecs
xaf®' ols, T udv, & dvwripw oxomds fiTo Suvardy vi -
Teuxij S1& powv Shiycrrepov EmayBiv, fitor Bik Tiis Sia-
Btorws dpiopbvng Ekrdosws dunkovons els T Anudoiov elg
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v féow Kérabos Tiis viioou, 16 B¢, 8T 4 EmAeyeioa &raots
Tuyxével, &v wéon TEmTTTOOE, dkaeTdAAnAos Bik THy Snui-
oupyiav  depoAipévos, TpoPddrovrar  dPacipws xad s
ToloUton  Tuyydvouowy &moppitrréol, Sobévros &Ti Bk TGV
ternifendveoy B T fryouuwdvyn oxéys dmoSakvieTon 8T )
tmiAeyeloa Géois Epifn, £ GAng Tis vijoou PéBov, ds ) udhhov
kaTdAAnios dmwas Umnperiion TOV dvwTipes okotrdv, Tiis
oUglaaTikiis £mt ToU elSikoU ToUrou Gfuaros xpioews Tiis
Awoiknoews  Siageuyovuons Tov  EAeyyov Tou ZuuPouAiou
Tis "Emkparelas, Sikdlovros &mi duupdioer.

'Emraidn, dodwks &6 oxomds Sk Tév dmolov knplooeTan fy
dmoAhorpicwoais dxiviTou Twds Stv Slvaran vd ixavomwoindi
elpfy pédvov Bi& ol &kwirov Tolrrovu, Biv Blverron, xard T
vevopohoynuéva, v& TUxn Epappoyiis f) &pxd k@ fiv § Atol-
xnois UtroxpeoUras, Tpd THS Knpuews Ths draARoTpioews,
Smrws kohéony Tov 1S1okTHTY v& SiamporypaTevdi] per’ alTiis
mwpés dyopdv Tou dxwritov (E.T.E. 1344/1970). “O6ev,
&g’ Soov 1) mepi fis 1) Topoloa dmalioTpiwots EkTaois Expiin
KoTd Td &kTffusva dveoTtépod ¢ § pdhiov kaTdAAnAos Trpds
tykaTdoTaoly Tou véou depoApéves &v TH vijow Podw, Biv
amrnreiTo TpdokAnsis T {BloxTnTdv ToTns, & olg kad
ol alrolvres, Tpds Sampaypdrevciv peTd Tiis AloikAorws
gl T® oxomd Tiis dyopds Tdw krnudrwv Tow, dPaoiucws
mpopodloptvov kal ToU TedeuTaiou Adyou dkupdeoetss ke’ -
v 1 elpnpévn &moddoTpiwals EknpUybn kaTd TapéPaciv
THs dvwTépw &pyiis Tiis Siemovons To Blkoov TGV dvayka-
oTIKEY &ToAAoTpticewy’.

(“Whereas from the above it appears that the grounds for
annulment, by which, on the one hand, the above purpose
was possible to be achieved by less onerous means, i.e.
by making available a certain site belonging to the State
at Kalathos locality in the island, and on the other hand,
that the site chosen happens, in any. case, to be unsuitable
for the creation of an airfield, are unfounded and as such
are unacceptable, given that from what was stated in the
previous reasoning it is proved that the place chosen was .
considered, from the whole island of Rhodes, as the most
sujtable to serve the above purpose, the substantive on
this special subject decision of the Administration escaping
the control of the Council of State trying on annulment.

561



Hadjianastassiou J. Hjiloannou v, Republic (1983)

Whereas whenever the purpose for which the acquisition
of any property is declared, cannot be satistied but only by
means of this property, cannot, in accordance with the
jurisprudence, be applied the rule that the Administration is
obliged, beforc the declaration of acquisition, to call the
owner and negotiate with her the purchase of the property
(C.5.1344/1970). Therefore, sincc the property in respect
of which this acquisition was considered by what was
stated above as the most suitabic for the erection of the
new airfield in Rhodes island, it was not necessary for the
calling of its owners, including the applicant, for nego-
tiations with the Administration for the purpose of the
purchase of their properties, and rendering as groundless
the last ground for annulment whereby the said acquisition
was declared in contravention of the above rule governing
the law of compulsory acquisition’).

With the greatest respect, as we have said earlier, both cases
are distinguishable from the facts of the present case, once
it was clearly conceded by the administration that the land in
question, compulsorily acquired was not the only suitable land
for the purpose in question. In addition, it is clear that even
the experts of the Government, in agreeing that both areas
A and B were suitable for the housing project, nevertheless,
they thought that the land which was the property of the Govern-
ment and which was estimated at £5,000 per donum, would
have been a very expensive project to carry out, and ironically,
in order not to utilize an expensive land, and as it was not
considered profitable, the Government proceeded to acquire
the land of the appellants compulsorily because in their view
it would have cost the Government less money. We would
reiterate once again that the reason why the Government did
not proceed to acquire land by private agreement, was the
question of money, and with respect had nothing to do with
the point raised now by counsel, once we repeat, all the land
there was suitable for the purpose in question.

For these reasons, and for the fact that no evidence was
adduced to show that it was the only area technically suitable
for the purpose of the acquisition, we have reached the con-
clusion rot to accept that principle because we think that the
learned trial Judge wrongly accepted and followed such prin-
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ciples. We would, therefore, annul the decision of the learned
Judge.

Appeal allowed. Decision annulled.

Savvipes J.: These two revisional appeals are directed
against the dismissal by a Judge of this Court, sitting in the first
instance, of the recourses of the applicants under Nos 201/75 and
204/75 contesting the validity of a compulsory acquisition order
of properties belonging to them. Such recourses were heard
together with recourse 200/75 by which another owner of pro-
perty affected by the same acquisition order contested both the
validity of the acquisition order and the validity of a requisition
order of the same property made for the purpose of facilitating
expeditious entry in the properties compulsorily acquired and
which recourse was also dismissed.

The éubject matter properties were compulsorily acquired by
the Republic of Cyprus under a compulsory acquisition order
No. 714 published in Supplement No. 3 to the official Gazette
of the Republic, No. 1223 of the 26th September, 1975. The
requisition order in respect of the same properties was published
in the official Gazette No. 1233 dated 7th November, 1977 (No.
807). The reasons for the said acquisition as set out in the notice
of acquisition published in Supplement No. 3 to the official
Gazette of the Republic, No. 1183 of the 25th April, 1975, are:

‘_ .. the immovable property set out in the Schedule is ne-
cessary for the following purposes of public benefit, namely,
for housing and town planning, and the acquisition of same
is required for the following reasons, i.e.

(a) the creation of a housing estate by the laying out and
the construction of streets and drains, the instaliation of
electricity cables and water supply system and the erection
of any necessary, in relation thereto, installations, the crea-
tion of open green spaces as well as the division of the said
immovable property into building sites and the construction
either on all or on a number of them (the building sites) of
houses suitable for the lower middle social class, from the
point of view of income, and or the lower social class, from
the point of view of income, of the type of semi-detached
houses or blocks of flats and terrace houses, as well as the
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construction of shops and other buildings for the use, con-
venience and comfort of the inhabitants of the housing
estate;

(b) the disposition of the building sites to be created and
or the houses to be built thereon by hire purchase and or
on lease to citizens of the Republic of the lower middle
social class, from the point of view of income, and or the
low social class, from the point of view of income, who, at
the time of submitting the relevant applications for the
disposition of the building sites and or the concession of
houses will be residing with their families within the Greater
Nicosia Area (including the quarters of Omorphita, Kai-
makli and Pallouriotissa, as well as the suburbs of Tracho-
nas, Aglandjia, Strovolos, Engomi and Ayios Dhometios),
and, possibly, at a second stage, in the villages of Yero-
lakkos, Mia Milia, Pano and Kato Lakatamia, Tseri, Yeri
and Latsia, and will not possess owned houses in the said
area and villages;

() the lease of the shops and other buildings which
will be constructed, and

(d) provided that the legislation in force at the time wilil
permit this grant, with the approval of the Council of Mi-
nisters, part of the said immovable property to organisations
which may be set up by law, the purpose of which will be the
solution of the housing problem either by the granting of
housing loans or by the disposition of building sites and or
houses under such terms as the Council of Ministers would
deem appropriate to impose at the time of such disposition.”

The facts material to the present appeal, as related by the

learned trial judge in his judgment, are as follows: {See Mammi-
dou & others v. Attorney-General (1977) 3 C.L.R. 462, at pp. 468

474).

““The immovable property affected by this acquisition is of
an extent of about 145 donums, 3 evleks and 1800 sq. ft.
consisting of 22 plots -- in fact fields -- situated outside the
Nicosia Water Supply Area, In addition, Government
owned land of a total extent of 7 donums and 200 sq. ft.
under plots 200, 172, 150 and 560 was granted by the Go-
vernment for the needs of the said scheme.
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Out of the properties acquired, the applicant in Re-
course No. 200/75, Vassiliki Efthymiou Mammidou, a
housewife of Strovolos, married with five children is the
owner of plot No. 146, a field of six donums 2 evleks and
1700 sq. ft. under Reg. No. H 133, Sheet Plan XXX 6WII,
Block H at locality “Ftana’. In fact, this is the only pro-
perty she owns and which she says, she intended to use for
building thereon for her own family.

Applicant in Recourse No. 201/75, Vassos Pelopidha
Hadjioannou, of Greece, is the one-half owner of plots Nos
169 and 173, the other half is owned by a certain Loucas P.
Hadjioannou. These two plots, as it appears from the
plan produced, are of a considerable extent, but their size
is not actually given in the material before me,

Applicants in Recourse No. 204/75, Sofoclis Hadjiosif
Estate Co. Ltd., of Strovolos, are the owners of three plots,
namely, (a) plot 199 of an extent of 3 donums, 1 evlek and
3000 sq. ft. under Reg. No. H 183, Sheet Plan XXX 5SWII,
Block H, {b) plot 174 of an extent of 16 donums, 3300 sq.
ft. under Reg. No. H 159, Sheet Plan XXX 6WII, Block
H and (<) plot 203 of an extent of 3 donums, 2 evleks and
3400 sq. ft. under Reg. No. H 187, Sheet Plan XXX 6W11,
Block H™.

The two last mentioned applicants appear to be developers
in land, as shown from the relevant file, and in particular,
exhibit ‘B’ in Recourse No. 201/75, the letter of the Chairman
of the Strovolos Village Committee of the 6th June, 1975, who
says that he was shocked when he read the Notice of Acquisition,
as the opinion of the village authority was not asked on such a
serious matter and further states that one basic reason for their
objection, was the fact that their information given orally t6 them
at various periods, the Hadjiosif Estate Co. Ltd. in co-operation
with the Hadjioannou brothers of Greece, made plans for the
development of a total area of about 70 donums which now is

35 .affected by the said Notice of Acquisition and which develop-

ment included the construction of a big modern housing estate.

This housing project of the Government was conceived before
the tragic events of 1974. Several studies carried out by the
Housing and Country Planning Department as well as by experts
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of the United Nations, ascertained the existence in Cyprus of an
acute housing problem, especially affecting the lower income and
the lower middie income classes.

The Government in order to face this problem, took a number
of decisions, one of which was the construction of low cost
houses, intended for the aforesaid income classes, and, for that
purpose, it was found necessary to find suitable areas. Those.
however, found before the Turkish invasion, were no longer
suitable, as being either within the part occupied by the Turkish
army or too near to it to be used for the purpose needed. Fur-
ther, the implementation of this housing scheme was brought
to a standstill until October, 1974, when, because of the additio-
nal needs caused by the displacement of people and the intention
of the Government to increase its activity in the field of the
Government house schemes, instructions were given to the
Housing and Town Planning Department to find other suitable
areas for such purpose,

Three areas were in fact chosen by the said Department, iden-
tified as Strovolos A, Strovolos B and Latsia -- all outside the
water supply area -- and the Lands and Surveys Dcpartment was
asked by letter dated the Ist October, 1974 (Appendix | of ex-

hibit 1), for the assessment of their market value, the category ol

ownership, i.e. whether State, Church, private, Greek or Turkish,
owned, and information regarding the extent of the whole or
part of each plot affected by the scheme.

By letter dated the 30th January, 1975 (Appendix 2) the Di-
rector of the Departinent of Lands and Surveys gave his views
about their market value, attached thereto a table of the appio-
ximate price of each plot as on July, 1974 and observed that the
anomalous situation had created new conditions which should
be noted. Prices of land had suffered a drop which differed,
depending on the locality of the property. In the case under
examination, that drop was assessed at 20 per cent, but as under
the then prevailing circumstances such prices were very sensitive
depending on developinents, it was possible to have a spectacular
increase in case of improvement of the political situation, given
that the areas examined were in the south part of the Island
which, in the new circumstances, was deemed safer for the ex-
pansion of the town and the absorption of the displaced popu-
lation. He concluded that any decision regarding acquisition
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should be expedited and any development should be made on a
corresponding height of building density so that the waste of
useful land in a safe area should be avoided, He further pointed
out that in Strovolos A Area there were four plots, in Strovolos
B Area two plots and in Latsia Area three plots of State owned
fand. A study of the Housing and Town Planning Department
containing also their recommendations on the matter, is to be
found in their letter of the 29.2.1975 addressed to the Minister of
Interior (Appendix 3).

A comparative table of the.cost and other information is
set out in para. 3 thereof, from which it appears that the per
donum cost of the land in Strovolos B Area is higher by about
£1,090 or about 81.5 per cent, as compared with Strovolos
A Area. This makes the price of Strovolos B Area almost
double than that of Strovolos A Area.

Further factors relevant to the uitimate choice of Area A
are to be found in para. 4 of the said exhibit. Both Strovolos
A and B Areas are within the boundaries of and are compatible,
regarding their use, to the requirements of the ““Local Nicosia
Plan”; both are outside the boundaries of the Greater Nicosia
Water Supply plan but Area A is only a short distance from
an inhabited area, which, from the point of view of social
services, such as schools, church, public transport and shops
gives it an advantage over Area B which is also on a plateau,
but it is so slopy and rough.in certain parts that additional
expense will be needed for its development. It is true that
it is near certain industries and for that suitable for housing
schemes, yet, it is at a disadvantage with regard to Area A
from the point of view of position in general and other factors.

The area of Latsia is outside the boundaries of the “Local
Nicosia Plan” although it forms an extension of the village;
it consists of good quality agricultural land, densely planted
with olive trees; the water supply may present problems and
it is likely that there will be an increase in the problems of
public transport, so that the intended hire purchasers will
have to pay additional transport expense of about 100 mils
per day, than the hire purchasers of Strovolos A Area.

The conclusions and recommiendations of this Department,
as they are set out in paras. 5-11 of the said Appendix are
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briefly to the effect that both Areas A and B should be acquired
as a matter of a long term policy as the acquisition of the neces-
sary land is a prerequisite to a housing programme and this
will render unnecessary future acquisitions of adjacent land
which, incvitably, will have its price enhanced by the carrying
out of a housing scheme in the vicinity, and so any future
extensions of such housing schemes will still be possible at a
low cost. Further, if a Housing Finance Agency or a Land
Development Corporation is established, it will, inevitably,
need land for housing purposes and part of the acquired land
may, if necessary, be placed at its disposal for its purposes.

-1t was also considered, whether, in view of the economic
difficulties of the State, it would be more beneficial for the
Government to prefer Strovolos B Area, half of which was
Government owned land and consequently its purchase price
would not have to be paid but it was observed, and rightly
so, that for the hire purchasers the situation would not be
changed and they would still have to pay the extra cost for
this more expensive land, unless the Government decided to
reduce the price of its land to the level of the price of land
within Strovolos A Area. Elaborate reasons are further given
in the said exhibit in support of the recommendations of the
Department, but I need not go into them.

The view of the Director of the Planning Bureau (Appendix
4) was that Strovolos Area A should be preferred, and in
addition to the existing Government land lying therein to
acquire only about 153 donums of privately owned land, as
against 290 donums proposed by the Housing and Town Plan-
ning Department.

Eventually, a submission (Appendix 5) was made by the
Minister of Interior to the Council of Ministers for the approval
of a housing scheme under the said Law. The Council of
Ministers at its meeting of the 27th March, 1975, approved
the scheme by its Decision No. 13884 (Appendix 6) which reads
as follows:

“2. The Council;

(a) considered the housing scheme prepared by the
Housing and Town Planning Department under
section 3 of the Housing Law, Cap. 222 as same is
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described in detail in para. 3 of the submission and
decided on principle to approve it under section 4
of the Housing Law, Cap. 222.

(b) Decided to approve the acquisition by the Govern-
ment, either by private agreement or by compulsory
acquisition, of the Immovable Property in the area
of Strovolos of an extent of 145 donums, 3 evleks
and 1800 sq. ft. which is shown delineated with green
colour on the survey plan lodged with the secretary
of the Council and which was approved as suitable
for the implementation of the said scheme at the
estimated expense of £185,600.—.

(¢) Decided to grant under section 18 of the Immovable
Property (Tenure, Registration and Valuation) Law,
Cap. 224 and Laws 3/60, 78/65, 10/66, 75/68 and
51/71 and section 2 of the Government Loans Law,
Cap. 22 and Law 54/72, to the Director of the Housing
and Town Planning Department of Government
owned land of a total extent of 7 donums and 200 sq.
ft. which is shown delineated with yellow colour on
the survey plan for the needs of the said housing scheme
and,

(d) it decided to authorize the Minister of Finance to
find the necessary funds and if necessary by submitting
a supplementary budget to the House of Represent-
atives. : , :

In pursuance thereof the notice of ‘the intended
acquisition, already set out in this judgment, was published
in the official “Gazette.

Four objections were made by owners of land affected
thereby and together with the views of the District Officer,
Nicosia, the Director of Housing and Town Planning
and the legal advice from the office of the Attorney—-General,
were submitted to the Council of Ministers by the Minister
of Interior (see Appendices 12, 13, 14, 15 and 16). The
objections were on the 11th September, 1975 rejected by
the Council of Ministers by its decision No. 14260 which
is to be found in Appendix 17”.
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The legal grounds on which the recourses of the applicants
were based and which were raised before the trial Court
were that the notice of acquisition and the order of
acquisition which were published in the official Gazette of
the Republic were not in accordance with the provisions of
the Law, that the objects for which the acquisition was made
were not objects of public interest, that the preliminary investi-
gations and procedure contemplated by the Law were not
followed, that the respondents failed to consider the opinion
of the Village Commission of Strovolos concerning other
available land suitable for the acquisition, that the decision
was not duly reasoned and that the respondents acted in abuse
andfor in excess of power and contrary to any legal principle.

The learned trial Judge after having heard extensive argument
by counsel on both sides dismissed the recourses and his reasons
for doing so, appear in his e¢laborate judgment. [t is against
such judgment that appellants filed the present revisional appeals.

The grounds of appeal relied upon and argued before us in
these appeals were as follows:

In recourse 201/75 (Revisional Appeal No. 193):

I. The Court of first instance wrongly and unlawfully
and badly applying the principles of administrative law
regarding Acquisition did not annul the attacked Order
of Acquisition.

2. The first instance Court wrongly and unlawfully
considered the acquisition of the immovable property
described in the recourse as the only techaically fit
for the purposes of the intended acquisition.

3. The Court of first instance wrongly and unlawfully
found that a due inquiry has been carried out in issuing
the Order of Acquisition,

4, The appellant reserves his right to add new grounds
of appeal as soon as the record of the proceedings is
made available and/or at a subsequent stage.

5. The Court of first instance wrongly accepted that there
existed the purpose of public benefit and/or that the
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objects of the acquisition are covered by section 3(2)
of Law 15/62.

In Recourse 20475 (Revisional Appcal No. 194):

The decision of the trial Court, contrary to the Law and
by a wrong application andfor interpretation of it, un-
justifiably and by wrong evaluation of the facts, the material
in the file and the evidence in general:

I. Accepted that the purposes and/or reasens of the
acquisition can be considered as aiming at objects of
public benefit or as covering generally the Public interest
or that they are covered by section 3(2) of Law [5/62.
The Court wrongly and mistakenly accepted that there
exists a case of Public Benefit andfor that the reasons
advanced fall within the objects of Public Benefit.

2(A). Accepted that the acquired area was found after a
proper inquiry, to be the only one technically suitable
for the required object and that the respondents had
not, therefore, any obligation in the sub judice
acquisition, to attempt to acquire the affected immovable
property by private agreement andfor by using properties
voluntarily offered by their owners.

(B)}a) The respondents had an obligation to try to acquire
the property by private agreement. Such obligation
is imposed both by the relevant Law and the General
Principles of Administrative Law. The decision of
the Council of Ministers to approve the acquisition
of the property by the Government either by private
contract or by compulsory acquisition creates a seif-
binding obligation on the Administration to try and
exhaust the possibilities for the acquisition of the
property by private contract. The respondents not
only did not take any action for the acquisition of
the property by private contract but, on the contrary,
they made every attempt to avoid the acquisition
of such property by private contract.

(b) In the sub judice acquisition it was possible to attain
the intended object by using Government property
andfor by using immovable property voluntarily
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offered by their owners or acquired by private contract.
This is apparent in the file of the Administration.

(c) In the alternative it is not shown from the file of the
Administration that the intended object could be
attained only by compulsory acquisition.

3. Dismissed all the legal grounds of recourse 204/75
relevant with the above and did not annul the effected
acquisition.

in dealing with grounds (1) and (5) of R.A. 193 and ground
(1) of R.A. 194 counsel for appellants contended that the pur-
poses for which the acquisition order was made are not pur-
poses of public benefit within the meaning of Article 23 of
the Constitution and section 3 of the Acquisition of Property
Law, 1962 (Law 15/62) in that the schemes in question are
neither town and country planning nor housing and that the
trial Judge was wrong in reaching a different conclusion. Refer-
ence was made by counsel to the English legislation on matters
of town and country planning and housing and submitted that
under the English standards which are so strict, one cannot
say that to build houses for a class of a population is town and
country planning. Counsel argued that “the purposes of public
benefit” (Ol oxomol O&nuoctos oeAelas) are enumerated
in section 3(2) of Law 15 of 1962 restrictively and not indi-
catively, a fact which means that no additional purposes can
be introduced depending on the prevailing circumstances
each time. Counsel added that laws interfering with the
protection of the right of ownership should be interpreted
strictly and concluded their argument on this ground that
in any event the word ‘“olxiorix)” (housing) could not
be construed in such a way as to include the buidling of houses
for refugees.

The same arguments were advanced before the trial Court
and the learned trial Judge had this to say in this respect: (pp.
474476 of the report, supra).

“In my view, the terms ‘town and country planning or
housing’ to be found in section 3(2)(i) of Law 15/62, should
be given their ordinary meaning and not be interpreted
by reference to the legislation of the United Kingdom

and the powers given therein to the various appropriate
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authorities for its implementation. These terms should
be understood as including, inter alia, the development

and use of land in relation to existing urban areas and

the social and environmental requirements of a place,
as well as the housing needs of the society, in particular,
of those classes of the society which cannot, without public
assistance or planned facilities, solve their housing needs.
If anything, the creation of a housing estate is nothing
but a housing purpose and the layout of the streets and
other facilities are clearly town and country planning
purposes. Under Article 23 para. 4 of the Constitution,
any immovable property may be compulsorily acquired
by the Republic only—

“(a) for a purpose which is to the public benefit and shall

be specially provided by a general law for compulsory
acquisition which shall be enacted within a year from
the date of the coming into operation of this Consti-
tution; and

(b) when such purpose is established by a decision of the
acquiring authority and made under the provisions
of such law stating clearly the reasons for such
acquisition; and

(c) upon the payment in cash and in advance of a just

and equitable compensation to be determined in case
of disagreement by a civil court’.

The law envisaged by section 23.4(a) of the Constitution
which contains a directive to the legislature that the latter
was bound to comply with, is the Compulsory Acquisition
of Property Law, 1962 -(Law 1[5/62). It is obvious that
the purpose of this directive was that unlike the situation
that existed before Independence where different proce-
dures were prescribed under different laws, one general
law should regulate matters of compulsory acquisition.
Further, under section 3 of this Law and subject to the
provisions of the Constitution and of the Law, any property
may be compulsorily acquired for a purpose which is to
the public benefit and under sub-section (2) thereof, the
purposes enumerated as being to the public benefit include,
under para. (i) ‘town and country planning or housing’.
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In view of the aforesaid, |1 have no difficulty, bearing
in mind the purposes of public benefit and the reasons
for the acquisition as set out in the Notice of Acquisition,
to say that they are indeed purposes of public benefit
coming within the provisions of section 3(2)(i) of Law
15/62. It is true that a comprehensive Town and Country
"Planning Law was enacted in 1972 (Law 90/72) which
has not, as yet, been put into operation, but that does
not change the situation, nor can it be said, that because
the Streets and Buildings Regulation Law, Cap. 96
considered as containing town planning powers of u
rudimentary nature, does not contain powers to creale
housing estates, the purposes for the acquisition in question
are not purposes of public benefit”.

(See Mammidou and Others v. The Attorney-General of
the Republic (1977) 3 C.L.R. 462 at pp. 474, 475, 476.

| fully agree with the conclusion reached by the learned
trial Judge and with the reasons he gives on this issue.
I wish also to refer to the following extract from the Greek
Administrative Law, 4th Edition, Vol. IIl by Kyriaco-
poulos at pp. 373, 374, 375, where the learned author
after considering the protection of the right to property
which is safeguarded under the Constitution of Greece
whereby the citizen cannot be deprived of his property
except in the cases expressly provided by the Constitution,
deals with such exceptions one of which is the ‘“‘existence
of public benefit’".

“A. ‘H Umapfis “Bnuooias deerelas’. "H Bwoix Tou Spou
‘bripocia wefAea’, oloa GAAoTE TEpplouévn, ETaldh &-
gecopa, i8lws, els THY- dvaykaoTikhy &rradhoTplwow ydpw
Snuociwv Epywv (68&v, oidnpodpduwy x.&.8.), Binupivn
ouv TS Xpdvew, oUTws GoTe v& elval uvatn f) draAioTpinais
kai 81’ &A\hous okomous. ‘H &v Adyw fwoia, é§eMcoopivn
oW T wpoddy Tou ToAiTIoHoU, kaoTqd SuvaTiy THY dAovéy
evpuTépay EutnpéTnow Téw okomdv, Toug Omolous Emi-
Bioker ixdoroTe TO Kpdos, ), SAAWS, ToU Bnuociov ouupé-
pOVTOS. '

Eis Ty TowwbTny S THs £8eAifews Bielpuvow Tiis Ewolcg
Tis ‘Srnpocias decheles’ dpeideTon obyl uovov ) karaokeun
oxupwpaTIkGY Epywv kal fi oTpdols GuabiTédy 686&v fi obn-
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pobpoukddy ypauuddv xai fi Guéyepois Bnuooiwv kTipicow:
&hha xkal 1y Euylavols weploydv, & Hwpaiouds mdAeww,
fi oTéyacis TpoopUywy, 1B dvaxdiuys  dpxaIoAoyixidy
Bnooupdv, f) yewpyikn &mokatdoTaots dkrnudvev, 1y xpn-
cpotoingis lapatikéy wnydv, # doTiky dmokaTrdaTacis
avamhpwy, 1 fmékTacls Plounyovidy, ) dvaddowais x.4.
Yo Ty eUputdrnv TauTv fvvoray fiputivevee kal 1 vopo-
hoyia Tov Opov ‘Snpocia woefiaa’, '

"Ex Tév dvwaTépos elvdnTov dmoPaiver, 511 Bév elvan Suvarrde

va xeopioBiow frakpipdss af mwepirTdoes, ko’ & Sikai-
ohoyeiton GmoddoTpiwols, TOU HUeTEpOU OWTEYPATOS OU-
Bevds mepifyovTog TeplopiopoU  oyETkGX. ‘Apkel ST TO
Snpooiov cuuplpov &montel &v Bebopdvy Tl TEpITTTWOOE,
v OBuciav ToU d&Topikou Bwenwparos Ths iBiokTnoiag.
"AtTraddoTplwols ywpel mavToTe dméTav alTn UmayopsinTal
fxTivogs TTOMTEIQKOU OKOTOU, OoTis oUbfmoTe &pws émiTpt-
metar va elvon olkovouikds, fitor v dmoPréwn elg TO vd
pooTropioy &g Tov Umip ol 1y dmwahrotplwors mAelova
fooba. Anpooia wefieta Stv onpaivel “defAaa Tou Snpo-
clov” 7. )
(*A. Existence of ‘public benefit’. The meaning of the
term ‘public benefit’ being formerly restricted, because
it referred, especially, to the compulsory acquisition in
favour of public works (strects, railways and others) was
enlarged in the meantime, so that an acquisition will be
possible for other purposes. The said meaning having
been developed with the progress of civilization, makes
possible the continually broader service of the objects
which the State aims at the time, or, otherwise, of the public
benefit. '

In such, by progress enfarged meaning of ‘public benefit’
is not only possible the construction of fortification works
and the laying of asphalted roads or railroad lines and the
erection of public buildings; but also the sanitation of
districts, the embeilishinent of towns, the sheltering of
refugees, the discovery of archeological treasures, the
agricultural re-establishment of the poor, the use of curative
springs, the civil settlement of the invalid, the extension
of industries, the reforestation and others. Under this
enlarged meaning jurisprudence interpreted the term ‘public
benefit’.
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From the above it becoines obvious that it is not possible
to fia precisely the cases in which acquisition is justifiable,
our Constitution having no restriction on the matter.
It is enough if the public interest demands in a given casc,
the sucrifice of the private interest of ownership.  Acquisi-
tion s always possible when it 1s dictated by a purpose
for the State. which is never allowed to be econosic,
that is to aim to get in addition for the one in whose favour
the acquisition is, more asscts. Public benefit does not
mean “benefit of the State’® ™).

Reference may also be made to the decision of the Greeh
Council of State in Case 2034/52 where it was held that the
housing of citizens devoid of home accommodation. is a purpose
of public benefit.

In the present case there is no room for suggesting that the
object of the acquisition was one intended to feich any profit
to the Govermient or financially benefit the fiscus but it was
a purpose of public benefit as rightly found by the learned trial
Judge. In the result, grounds (1) and (5) of R.A. 193 and
ground (1) of R.A. 194, fail

I am coming now to grounds 2 and 3 of R.A. 193 and 2(A)
and (B) of R.A. 194

Counsel for applicants argued that the learned irial Judge
was wrong in finding that the properties in question were the
only suitable for the purposes of the acquisition and that in so
deciding he introduced into Law 15/62 the wording “techaically
suitable” upon which he relied, whereas there is nothing in
the law or the jurisprudence applicable about ‘‘technically
suitable™.

He further submitted that the learned trial Judge wrongly
reached the conclusion that the Acquiring Authority had con-
«sidered all the possibilities and investigated all matters before
making the order for acquisition. Counsel contended that
bearing in mind our jurisprudence and the gencral principles
of administrative law, deprivation of property by comnpulsory
acquisition is an onerous measure and should only be resorted
to after all efforts to acquire samc¢ by private agreement or
utilising property belonging to the Acquiring Authority was
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exhausted, whercas. in tlic present case, no cffort was made
for the acquisition of the properties in question by private
agrecment or utilizing property belonging to Government.
Furthermore, counsel submitted that the mode of compulsory
acquisition was adopted contrary to the decision of the Council
of Ministers that the property was to be acquired cither by
privatc agreement or acquisition. By such decision the Admi-
nistration  was  “'self  bound”, (“odTedeopetdn’) counsel
contended, and, therefore, was bound to proceed to acquire
properties by privaie agreement and if such procedure becane
imipossible, then resort to the method of compulsory acquisilion.

Counsel for appellants further submitted that the rcason
why area A’ of Strovolos, in which the properties of the appel-
fants werc situated, was preferred to area ‘B’ was because
Governiment did not wish to utilize its property situated within
area ‘B’ as such land was considered more expensive than that
privately owned in area ‘A’

The learned trial Judge in dealing with the issue whether
the omission of the respondent to exhaust all cflorts to acquire
the propertics in question by private agreement in the first
instance before resorting to the method of compulsory acquisi-
tion had rendered the said decision null and void, had this
1o say at pp. 477, 478, 479 of the judgment (supra):

“The next ground of law relied upon is that the omission
of the administration to exhaust all efforts to acquire
this property by private agreement in the first place and
then rescrt {0 the onerous measure of acquisition, renders
the sub judice decision null and void. This is a duty,
it was argued, to be found in the Housing Law and also
in the general principles of Administrative Law.

| have already dealt with the procedural provisions
of the Housing Law which have been superseded by
the procedure laid down in the Acquisition Law. The
issue, therefore, has to be approached with reference
to the general principles of Administrative Law.

For that purpose, 1 was referred to the Case Law of
the Greek Council of State, wherein the peneral principles
of Administrative Law on the matter are stated to be
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that the act of compulsory acquisition must be fuily
reasoned, either in the act itself or in the accompanying
elements, so that the necessity to take this exceptional
measure shall appear clearly and particularly from the
point of view that the purpose of public benefit could not
be achieved otherwise, e.g. by the disposal of proper
Government property or by the direct purchase of privately
owned immovable property from owners specially contacted
for that purpose. (See Digest of Cases of the Greek
Council of State, (1961-1970) Vol. 1, p. 536, paras 16
and 17 and Decisions 276/66, 2136, 2660/60 referred to
therein).

This principle, however, is not complete, unless it is
added that the onerous measure of compulsory acquisition
may be resorted to if the required imimovable property
is considered the only technically suitable for the achieve-
ment of the purpose, when a prior offer to its owner to
purchase it privately, is not necessary. In such instances,
the ground that there exists an obligation to acquire
immovable property by private treaty. as a matter of
general principle of law, cannot stand. (See paras. 19
and 20 and Decisions 505/68, 2579/69, 1344, 3409/70).

It was argued on behalf of the respondents that this
was a principle of law which they had in mind when they
were deciding the making of the order of the acquisition.
Appendix 14 of exhibit 1 is the legal advice from the office
of the Attorney—General attached to the submission made
to the Council of Ministers, together with the objections
filed pursuant to the publication of the Notice of Acquisi-
tion and the other views expressed by the appropriate
Government Departments to which I have already referred.
It is stated clearly in the said advice, that compulsory
acquisition may be resorted to without prior offer to pur-
chase privately the property in question, if it is the only
suitable for the achievement of the desired purpose, and
reference is made to some of the decisions of the Greek
Council of State, to which I have already referred. That
the area in question was found to be, after a proper inquiry,
the only technically suitable for the purpose, it is apparent
from the whole approach of the matter as emanating from
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the relevant file. Jt had to be acquired as a compact area
and the exclusion of any part therefrom would frustrate
the realisation of the object of the acquisition’.

It is well settled under our jurisprudence following in this
respect the principles laid down by the jurisprudence of the
Greek Council of State, that the taking away of property belong-
ing to a private individual, through compulsory acquisition,
is an onerous measure and that the principles of proper admi-
nustration and of lawful use of discretionary powers demand
that before resorting to such measure, the State should exhaust
the possibilities of either using for the relevant purpose State
land or finding property which is being voluntarily offered by
its owners and which is more or less equally suitable for the
purpose concerned. Such principles have been elaborated
in Chrysochou Bros and {1} The Cyprus Telecommunications
Authority (2) The Republic of Cyprus, through the Council of
Ministers (1966) 3 C.L.R. 482, in which, Triantafyllides, J.
(as he then was) had this to say at pp. 497, 498, 499:

“In this connection it is useful to bear in mind that the
requirements of proper administration and the proper
use of the relevant discretionary powers render it imperative
that a compulsory acquisition should not be ordered if
its object can be achieved in anytless ONErous manmner;
and it should only be resorted to if it is absolutely necessary
to do so and after exhausting the alternative possibility
of achieving its object by means of purchasing other suitable
property which is voluntarily offered for sale by its owner.
Moreover, before resorting to compulsory acquisition of
a particular immovable property the acquiring authority
must exhaust the possibility of acquiring compulsorily
other suitable immovable property the acquisition of which
will entail a deprivation less onerous than the deprivation
entailed in the proposed acquisition; (see Conclusions
from the Jurisprudence of the Greek Council of State
19291959 p. 87):— and the above principles render all
the more striking the already found, in this Judgment,
lack of proper consideration of the matter by the Board
of CYTA.

The adoption of the said principles can be seen in the
following Decisions of the Greek Council of State:
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{n Decision 300/1936 it was held that it is not permissible
to take away from a private individual, through cowapulsory
acquisition more than what is indispensably necessary
for the achievement of the relevant public utility purpose
and it is, thus, not proper for the acquisition to go to the
extent of taking away ownership if the said purpose may
be achieved by less onerous means, such as the acquisition
of a servitude on the property concerned; the question,
however, of the necessary extent of the acquisition is,
as a rule, a matter within the discretion of the acquiring
authority.

In Decision 1023/1949 it was held that the principles
of proper administration and of lawful use of discretionary
powers demand that the Adntinistration should not resort
to the very onerous method of compulsory deprivation of
ownership, before it exhausts the possibilities of either
using for the relevant purpose State land or of finding
property which is being voluntarily offered by its owner
and which is more or less equally suitable for the purpose
concerned; and if State land is not available and it has
been established that it is not possible to secure the
necessary land by means of an ordinary purchase, then
the Administration has to choose for compulsory acqui-
sition, out of the suitable properties, the one the acquisition
of which entails less onerous consequences, both from
the point of view of the use being served by the property
to be acquired and from the point of view of the interests
of the fiscus.

In Decision 608/1955 it was held that the Administration
should not resort to the extremely onerous measure of
deprivation of ownership, except only in case of absolute
necessity.

In Decision 92/1957 it was held that the Administration
when exercising its discretionary powers and choosing
for acquisition a property as suitable to serve a particular
lawful public utility purpose has, among other things, to
examine if there are other properties equally suitable for
the purpose of acquisition, and has to prefer the property
the acquisition of which will entail for its owner a
deprivation of ownership less onerous in comparison to
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the cases of owners of other properties which may be
equally suitable for the purpose of the acquisition.

All the above decisions propound widely—accepted
principles of Administrative Law which are, in my opinion,
to be regarded as applicable to compulsory acquisition
of immovable property in Cyprus, (see also Venglis and
Electricity Authority (1965) 3 C.L.R. p. 252) in that they
regulate the proper exercise of the relevant discretionary
powers in accordance with the notions of proper admini-
stration; it is to be borne in mind, in this respect, that
the relevant constitutional provisions (Article 23 in Cyprus
and Article 17 in Greecc) are provisions in pari materia™.

And concluded as follows at page S501:

“On the basis of the foregoing 1 have reached the conclusion
that the sub judice Order of acquisition has to be annulled
as made contrary to well-established principles of Admini-
strative Law (and, thus, contrary to law—see PEO and
Board of Films Censors and another, (1965) 3 C.L.R., p. 27
and in abuse and excess of powers, in that it was made
without sufficient study of possible alternatives, especially
from the point of view of the possibility of acquiring access
through any other suitable property, either by means of
voluntary sale or, if by compulsory acquisition, with less
onerous consequences than those existing in the case of
the acquisition of Applicants’ property’. '

In Venglis and The Electricity Authority (1965) 3 C.L.R.
252, referred to in the above case, Munir, I, in dealing with
the exercise of discretion by the Acquiring Authority in that
case, had this to say at page 262:

30 “In conclusion, I would state that in exercise of the statutory
powers vested in it the Respondent having exercised «
discretion, which 1 am satisfied has been properly exercised
after taking into account all relevant factors, to acquire -
the property in question of the Applicant, this Court is
35 not prepared to substitute its own discretion for the
Respondent’s discretion and 1o say that the discretion
should have been exercised in some other way by the
acquisition of some other property. 1 am, therefore,
of the opinion that the Respondent has not acted in abuse
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of the powers vested in it, as alleged by counsel for
Applicant, and has not acted contrary to the principles
of administrative law referred to by counsel for Applicant”.

Also, in Charalambos Pissas {No. 2) v. The Electricity Author-
ity of Cyprus (1966) 3 C.L.R. 784, Triantafyliides, J. (as he
then was) concluded at pp. 791, 792, as follows:

“The fact that the sub-station could, perhaps, be erected
equally suitably on some other neighbouring property
causing, on the whole, the same amount of hardship to
the owner concerned, as Applicant is to suffer in view of the
erection of the sub-station in his own backyard (and such
a neighbouring property appears to be plot 222 on exhibit
1) cannot in my opinion lead to the conclusion that the
decision to erect the sub-station on the property of Applicant
has been taken in contravention of the relevant principles;
such principles could only have been contravened if a less
onerous means of achieving the purpose of the compulsory
acquisition had been overlooked; and not merely because
one out of equaily onerous solutions has been preferred, as
in my opinion is the position in the present case. It is not
for this Court to exercise its own discretion, in substitution
of the discretion of Respondent, regarding the choice among
equally suitable properties, the acquisition of which entails
more or less equal hardship”.

The principles of proper administration and the proper use of
discretionary powers in cases of compulsory acquisition of land
enunciated in the above decisions were also reiterated in Tikkiris
and others and The Electricity Authority of Cyprus (1970) 3 C.L.R.
291. In dealing with the contention that the discretionary
powers of the Acquiring Authority were wrongly exercised,
Hadjianastassiou, J. had this to say at pp. 300, 301:

“Having in mind the principles of proper administration
with regard to the use of lawful discretionary powers, and
the fact that the necessary extent of the acquisition to meet
both the technical point of view as well as the other purposes
of the acquiring authority is within its discretion, 1 have
reached the view that the said authority has properly exerci-
sed its discretionary powers under the law. In any event,
the Applicants have failed to adduce any evidence to show

582

e

10

15

20

25

30



5

15

20

25

30

35

3 CL.R. Hjileannou v. Republic Saviides J.

to the Court that really the extent of the property acquired
by the acquiring authority was more than necessary to
achieve its public utility purpose. 1 would, therefore,
dismiss also this contention of counsel.”

'And at page 300:

*In the present case, regarding the fact that this sub-station
could possibly be erected on to the private properties within
the Pouyeros area - and this point has not been pressed by
counsel for the Applicants - it would appear that the same
amount of hardship would have been caused to those owners
as to the Applicants. In my view, therefore, | cannot
reach the conclusion that the decision of the Respondent
has been taken in contravention of the administrative prin-
ciples. It goes without saying, of course, that such princi-
ples could have been contravened if less onerous means of
achieving the purpose of the compulsory acquisition had
been overlooked by the acquiring authority; and not be-
cause one out of equally onerous solutions has been pre-
ferred. I would reiterate once again that the Respondent
has properly exercised its discretion, and it is not for. this
Court to exercise its own discretion in substitution of the
discretion of the Respondent regarding the choice among
equally suitable properties the acquisition of which entails
more or less equal hardship. See Pissas (No. 2) v. £.A.C.
(1966) 3 C.L.R. 784 at pp. 791-792."

In the present appeals, it is apparent from the contents of the
relevant files of the administration which were before the first
instance Court and to which reference was made in these pro-
ceedings, that the Council of Ministers before taking the decision
to acquire the subject properties and publishing the Notice of
Acquisition, had before it, the planning scheme of the Housing
and Country Planning Department {Appendix 3 to the Oppo-
sition) and the conclusions and recommendations of such Depart-
ment which it studied carefully, as it appears from the minutes
of the meeting of the Council of Ministers of the 27th March,
1975.

The existence of an acute housing problem for the lower middic
social class from the point of income, and the lower social class
from the point of income, within the greater Nicosia area, which
becarmne more pressing after the Turkish invasion, necessitated
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the mtervention of the Government for the solution of such
problem and this necessity for intervention has not been disputed
av the appellants.

Before taking its final decision for the compulsory acquisition
of the properties in question, the Council of Minsters recon-
sidered the position in the light of the written objections (Ap-
pendices 8 - 11) made by the owners of six out of the 22 plots
which were submitted by the Minister of Interior together with
the written observations of the District Officer through whoin
the objections were made (Appendix 12), the observations of the
Director of the Housing and Country Planning Department
+Appendices 13 - 15) and the legal opinion from the office of the
\ttorney-General of the Republic as to the legal principles to be
porn in mind before making a compulsory acquisition order
rAppendix 14).  After “a careful consideration™ {‘‘éwSeAeyous
gferdoseds”) and having taken into consideration all the
circumstances of the case, the Council of Ministers rejected
the objections and decided to proceed with the compuisory acqui-
sition of the properties in question. Its decision is embodied in
the letter (Appendix 17) sent to the District Oftficer of Nicosia
by the Minister of the Interior authorising him to inform the
persons whose objections were rejected, accordingly. The
material part of such decision, reads as follows:

“To ZvuPolvhiov:—

(o) 2usAéTnoe $vbehex®@s TGS EvoTGOEIS TAs émouvnupévas
els v TpoTacw s TTapepthpata [l-v &k pépous Téw
K.K. N - e e e e —_—

kaTa Tis oxkorrovuivns dTraAloTpioEws Gplopéins G-
viiTov (Bilokrnolas alut@v xepéuns €is ZTpdPorov kai,
AcpPavoptvwy UT Syiv Grracdv év yével TGV TEPIOTG-
ogwy, &mephoioer dws &moppiyn TauTas xal

(B) amepdoios, AapPavoutvev Ut Sy drraodv v yével T
mepioTédoewy  &Tws Eykplvn, Buvduet Tou Gpbpou 6
ToU Tepl AvarykaoTikiis 'AmaidoTpicoews Nowov, dp.
15 o0 1962, Tiv ixBoow -ToU AwataypaTos TATToh-
AOTPLICEWS "

(*“The Council:-
(a) studied thoroughly the objections attached to the
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subnussion as Appendix H-v on behalf of Messrs.
against the proposed compulsory acquisition of some
of their immovable property situated at Strovolos
and taking into consideration generally all circumsta-
nces, decided to dismiss them and

(b) decided, taking into consideration-generatly all circum-
stances, to approve under section 6 of the Compulsory
Acquisition Law. No. 13 of 1962, the issue of an Acqui-
sition Order™).

The planning scheme and the conclusions and recommen-
dations of the Housing and Country Planning Department which
the Council of Ministers took into consideration, appear n
Appendix 3 attached to the Opposition. A perusal of these
documents makes it clear that the experts of the Housing and
Country Planning Department carried out a careful and exten-
sive study for the selection of the most swtable area for giving
effect to the object of the scheme which was the building of
houses at a low cost for sale to the low middle social classes and
lower social classes from the point of income, of citizens of the
Republic. A comparative study is contained therein in respect
of the three areas under consideration, setting out the advantages
and the disadvantages of each one over the others, and dealing
also with the social and economic aspect pertaining to each area.
After such study and comparison. Appendix 3. concludes that
“Area ‘A’ of Strovolos is the most suitable from ail aspects com-
pared both with Area ‘B" of Strovolos and with that at Latsut
village™. It is correct that in such scheme there 15 u suggestion
that in addition to Area ‘A’. Area ‘B’ of Strovolos should also
be acquired for future extension of the scheme because if the
acquisition of that area as well was lefi for a later stage, the price
of land in Area ‘B’ would be enhanced on the basis of the deve-
lepment which would take place in Area "A” as a result of the
housing scheme. This suggestion, however. does not mean tinu
the advantages of Area "A’ of Strovolos which make it the most
suitable for acquisition, according to the opinion exapressed
should be ignored and Area ‘B preferred. because the latter 1~
also deemed as suitable for the extension of the housing scheaw

It has been suggested that in Arca "B’ there was Government
land of an extent of around 7v donums which could be vilised
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for the materialisation of the housing scheme without resorting
to the onerous measure of compulsory acquisition. [t is abun-
dantly clear from Appendix 3 and the other appendices to the
Opposition that an area of 70 donums was not sufficient to meet
the demands of the scheme, and that for effectively carrying out
same, an area of about 209 donums was necessary. The acqui-
sition of land to that extent was originally proposed by the
Housing and Town Planning Department, which by a later
proposal of the Director of the Planning Bureau (Appendix 4)
was reduced to 153 donums of privately owned land, in addition
to the existing Government land lying therein. The Council of
Ministers approved the compulsory acquisition of only 145
donums, 3 evleks and 1800 sq. ft. of privately owned land in
addition to the grant of an area of 7 donums and 200 sq. ft. of
Government land situated in the same area.

It has not been suggested by the appellants that the Govern-
ment land of 70 donums was sufficient for the purposes of the
scheme, but their argument was to the effect that Area ‘B’ should
have been preferred to that of Area ‘A’ within which the pro-
perties of the appellants were situated. If such submission was
accepted, provided that all considerations both from social and
economical aspect were the same, the compulsory acquisition
of properties within Area ‘B’ instead of Area ‘A’ would have
entailed shifting of the onerous measure of the acquisition upon
the shoulders of the owners of land within Area ‘B’ instead of
the appellants. | find that the discretion of the Acquiring
Authority was properly exercised in the present case, in the
light of all relevant matters taken into consideration, and after
a due inquiry into the matter, and | have come to the conclusion
that this Court cannot interfere with the exercise of such dis-
cretion and exercise its own discretion in substitution to that of
the respondent, as to the choice of the most suitable area.

As to the contention that the trial Court by finding that the
properties in question were the only “technically suitable” for
the purpose, has introduced a new notion which is unknown in
the administrative law, that is the notion of *‘technicality”, 1
vind myself unable to agree with such contention. The tenor
of the whole judgment of the trial Court shows that the word
*‘technically” used by the trial Judge, does not mean anything
more than expressing in short terms that for technical reasons
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the area in question was the most suitable for the purposes of
the acquisition.

Looking at the index of the Jurisprudence of the Greek Coun-
cil of State (1961 - 1970), Vol. 1, at page 536, under para, 19 one
finds the use of the expression “technically suitable™ as the word -
summarily describing’ that for techmical or other reasons com-
pulsorily acquired land is the most suitable in the circumstances.
The following is stated in the said paragraph: “Unless the
compulsorily acquired immovable property is considered to be
the only technically suitable for giving effect to the purpose (of
the acquisition) in which case the previous invitation of the
owner to negotiate, is not required”. (Reference is made to
the cases of the Greek Council of State Nos 505/68, 2575/69,
1344/70, 3409/70). 1, therefore, find that the use of the words
“technic.lt suitable” by the learned trial Judge does not in any
way introduce a new notion into the principles of administrative
law or into the text of the law. It is merely a conclusion reached
by the trial Judge in the circumstances of the case.

As to the contention that there was violation of the principles
of administrative law concerning acquisitions, that the onercus
measure of compulsory acquisition should not be resorted to
without exhausting the efforts for the acquisition of the pro-
perty. by private agreement, it is well settled that the compulsory
acquisition may be resorted to if the required immovable pro- -
perty is considered the only suitable for the achievement of the

purpose, when a prior offer to its owner to purchase it privately

is not necessary. There is ample authority in this respect in our
jurisprudence adopting in this respect the principles enunciated
by the decisions of the Greek Council of State (see, amongst
others the decisions of the Greek Council of State 505/68, 826/69
2575/68, 1344/70, 3409/70).

As to the contention that the decision of the Council of Mi-
nisters to acquire the property compulsorily instead of by pri-
vate agreement, is not duly reasoned, I find that such contention
is unfounded. A perusal of the various exhibits before the
Court which were extracts from the files of the administration,
show that such reasons appear in detail therein. In the various
appendices and in particular Appendix A, a thorough study is
included about all the areas under consideration and the reasons
why the area in question was preferred as the most suitable for
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the purpose of the scheme. In the circumstances, once the
property in question was found the most suitable and such find-
ing was based on proper inquiry, as in the present case, the de-
cision was sufficiently reasoned.

Dealing lastly with the contention that the Council of Mini-
sters was “‘self-bound” (“oaltebeoustfn”) by its first de-
cision that the properties should be acquired by private agree-
ment or compulsory acquisition and that it should have first
proceeded to private negotiations with the owners, and in case
that the acquisition of the property in that way became impos-
sible, then proceed to the method of compulsory acquisition,
1 find myself unable to agree with such contention. The Coun-
cil of Ministers by its decision that the property should be acqui-
red by private agreement or compulsory acquisition, allowed a
discretion to the departments concerned, to adopt either me-
thod and not to adopt the one in preference to the other. It was
after consideration of all the circumstances of the case and the
recommendations made by the appropriate Departments and
after consideration of the objections raised by the owners of the
six plots out of the 22, and having accepted the submission made
by the experts that the land under consideration was the most
suitable for the purpose of the scheme, that it decided to com-
pulsorily acquire same without any private negotiations.

No evidence was called by the appellants in this case to con-
tradict what appears in the files from the reports of the experts
that (a) the land in question was the most suitable as compared
to Area ‘B or (b) that the scheme could be carried out by utilising
the Government land only in Area ‘B’ without the need of acqui-
ring privately owned property.

For all the above reasons, the appeals are dismissed but in the
circumstances of the case, I make no order for costs.

MaLacHTOs J.: 1 have had the advantage to read both judg-
ments just delivered and 1 must say that I fully agree with the
judgment of my brother Judge Savvides, for the reasons given
and the conclusions reached by him, and I have nothing useful
to add. I, therefore, dismiss both appeals and I would make
no order as to their costs.

TwIANTAFYLLIDES P.: 1 have had the opportunity of discus-

sing at length these cases with all my brother Judges sitting on
this Bench.

588

10

15

20

25

30

35



10

20

3 CL.R. Hjilounnou v. Republic Triantafyllides P.

I have, in particular, discussed with Mr. Justice Hadjianastas-
siou the judgment which has just been delivered by him and 1
fully agree with all the principles enunciated therein.

Mr. Justice Savvides has, also, kindly furnished me in advan-
ce with a copy of his judgment and it is to be noted that there is
really no difference of opinion, among all four of us who are
dealing with these appeals or between us and the learned trial
Judge, as regards the principles of law applicable to a matter of
this nature,

What has to be decided is whether or not this is an instance
in which, in the light of such principles, there ought to be upheld
the relevant decisions of the administration, bearing in mind
that such decisions were reached in the exercise of really very
wide discretionary powers.

Since the onus was on the appeliants to satisfy us that these
appeals should succeed 1 have, after much anxious considera-
tion, and not without quite some reluctance, reached the con-
clusion that I am not satisfied that, in the light of their particular
circumstances, these appeals should succeed. | agree, therefore,
that they should be dismissed.

In the result these appeals are dismissed by majority, but
without any order as to their costs.

Appeals dismissed by majority. No order as
to costs.
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