(1583)

1983 March 18
[STYLiANIDES, 1]
IN THE MATTER, OF ARTICLE 146 OF THE CONSTITUTION

DEMETRIOS ARGYROU AND OTHERS,
Applicants,
v,

THE REPUBLIC OF CYPRUS, THROUGH
I. THE MINISTER OF INTERIOR AND/OR DISTRICT
OFFICER NICOSIA AND,
2. THE MINISTER OF AGRICULTURE AND NATURAL
RESOURSES,
3. THE WATER BOARD OF NICOSIA,
Respondents,

(Case No. 275/82).

Administrative Law—"Omission™ in the sense of Article 146.1 of
the Constitution—Means an omission to do something required
by Law-—Provision of water outside the area of supply of the
Water Board of Nicosia—Within the power aof the Council of
Ministers, under section 43 of the Water Supply (Municipal and
Other Areas) Law, Cap. 350—Such powers drlegated to a
Ministerial Committee—Therefore Minister of Agriculture had
no power or duty under the Law to do any act in respect of supply
of water—There is no “‘omission’ on his part in the sense of the
abave Article.

Administrative Law—Administrative acts or decisions—Executory
act—Meaning—Application for the supply of water dealt with
by appropriate authority (the Water Board of Nicosia) under
the Law and refused—No recourse against suck refusal—Sub-
sequent application to Minister of Interior not a hierarchical
recourse because there is no provision for such a recourse in the
relevant Law, the Water Supply (Municipal and Other Areas)
Law, Cap. 350—Subsequent letter of District Officer refusing
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application, written in his capacity as District Officer and not
as chairman of the Water Board, of an informatory nature—And
cannot be made the subject of a recourse under Article 146.1 of

the Constitution. <o
hS

5

On 26.11.1980 the applicants as owners of a piece of land out-
side the area of the Nicosia Water Board applied to the Ministry
of Agriculture (‘‘respondent 2°*) for the supply to them of water
from the water supply of Nicosia in order to enable them to
partition their land into building sites. On 29,11.1980 they
were informed that as they were displaced persons {“respondent
2 approves (‘fykplver’) their application”. Following an
application by applicants dated 19.3.1981, to the appropriate
authority for the division of the land in question into building
sites same was submitted to the Water Board of Nicosia for
its views. The water board at its meeting of 10.9,1981, declined
to accept for the time being the application due to dearth of
water and as the property was situated outside the area of the
Water Board. Applicants were informed of this decision by
letter dated 16.9.1981 but they did not challenge it by a recourse.
On 15.3.1981 applicants applied to the Minister of Interior
stating their problern and expressing their belief that he would
solve it.

On the 23rd April, 1982, the District Officer Nicosia, in reply
to applicants’ above application of 19.3.1981 informed them by
letter* that their application cannot be acceded to due to scarcity
of water.

Hence this recourse whereby there was sought:

*(a) The annulment of the decision and/or act of respondent
No. 1, the Minister of the Interior, and/or the District
Officer of Nicosia dated 23.4.1982 received by the
applicants on 27.4.i982 whereby they rejected the
application for the supply of domestic water to
applicants’ land shown on D.L.O. plans as Plot 222,
Sheet/Plan XXI/61 . W.I, of Strovolos; and,

* The letter is quoted at pp. 481-482 post.
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(b) Declaration that the omission of the respondents, and
particularly the Minister of Agriculture and Natural
Resourses, to supply water for domestic purposes
for the aforesaid land is null and void, and what has
been .omitted should have been performed”.

The Nicosia Water Board was established under the Water

Supply (Municipal and Other Areas) Law, Cap. 350. The duties
and powers of the Board are set out in Part II[ of the Law,
Section 12(2){e) provides that the Board may supply water for
any purpose to any area outside the area of supply, if by such
supply the water in the area of supply is not likely to be
diminished or affected.

Part VI of the Law empowers the Water Board of Nicosia
to undertake duties with respect to the provision of water supplies
outside its area of supply for and on behalf of the Government
but such power or duty may be undertaken only with the consent
of the Council of Ministers and subject to such terms and
conditions as the Council of Ministers shall approve—{section
43 of Cap. 350). These powers of the Council of Ministers
were delegated to the Ministers of the Interior and Agriculture.

Held, (I} with regard to the recourse against respondent 2:

That, an “omission” in the sense of paragraph 1 of Article
146 of the Constitution means an omission to do something
required by law, as distinct from the non—doing of a
particular act or the non-taking of a particular course
as a result of the exercise of discretionary powers (see
Stassinopoulos The Law of Administrative Disputes, 4th
edition, (1964) p. 195; Cyprus Tannery v. The Republic (1980)
3 C.L.R. 405; Greek Council of State Case Nos. 1137/63, 91/62
and 1862/63); that the Minister of Agriculture respondent 2,
had no power or duty under the law; he was not required by
law to do any act in respect of the supply of water to the
applicant from the supply of the Nicosia Water Board because
the Council of Ministers delegated its powers under 5.43 of Cap.
350 to a Ministerial Committee; accordingly the alleged omission
of the Ministry of Agriculture does not come within the ambit
of “omission” in Article 146 of the Constitution.
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(1) On the question whether the letter of 23.4.1982 is an
executory administrative act:

That an administrative act and decision is only within the
compétence of this Court under Article 146 if it is executory,
ie. an act by means of which the will (1} povAngis™’) of the
administrative organ concerned has been made known in a
given matter, an act which is aimed at producing a legal situation
concerning the citizen affected and which entails its execution
by administrative means—{Conclusions from the Jurisprudence
of the Council of Stare in Greece, 1929-1959, at pp. 236-237);
that the appropriate authority for the water supply in this parti-
cular case is the Nicosia Water Board; that since the application
of the applicants dated 15.9.1981, to the Minister of Interior
is not and could not be a hierarchical recourse as there is no
provision in the Law that an appeal lies from the decision of
the Nicosiza Water Board to the Minister of the Interior the
Minister of the Interior had no competence in the matter; that
since the letter of the District Officer dated 23.4.1982 was written
in his capacity as District Officer and not as Chairman of the
Nicosia Water Board, it is of informatory nature. It might
be considered as a confirmatory act if it was written by him in
his capacity as Chairman of the Nicosia Water Board; and that
therefore this Court has no competence to entertain this recourse
against the acts, decisions or omissions challenged by this
recourse as they fall outside the ambit of Article 146.1 of the
Constitution. The decision of the Nicosia Water Board commu-
nicated to the applicants on 16.9.1981 could not be made now
the subject of a recourse as the time-bar is an unsurmountable
obstacle; accordingly the recourse should fail.

Application dismissed.

Cases referred to:

Kolokassides v. Republic (1965) 3 C.L.R. 542;
Vrachimi and Another v. Republic, 4 R.S.C.C. 121 at p. 123;
Cyprus Tannery v. Republic (1980) 3 C.L.R. 405;

Decisions of the Greek Council of State Nos.; 1137/63, 91/62
and 1862/63.
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Recourse.

Recourse against the decision at the respondents whereby
they rejected applicants’ application for the supply of domestic
water to applicants’ land at Strovolos.

A. §. Angelides, for the applicants,
N. Charalambous, Senior Counsel of the Republic, for the
respondent.
Cur. adv. vult.

STYLIANIDES J. read the following judgment, The appli-
cants by this recourse seck:-

“(a) The annulment of the decision and/or act of respon-
dent No. 1, the Minister of the Interior, and/or the
District Officer of Nicosia dated 23.4.82 received by
the applicants on 27.4.82 whereby they rejected the
application for the supply of domestic water to appli-
cants’ land shown on D.L.O. plans as Plot 222, Sheet/
Plan XXI/61.W.1, of Strovolos; and,

(b) Declaration that the omission of the respondents,
and particularly the Minister of Agriculture & Natural
Resources, to supply water for domestic purposes for
the aforesaid land is null and void, and what has been
omitted should have been performed”.

The respondents raised the objection that the act or decision
complained of are not executory and/or they are informatory
and are not amenable to the jurisdiction of this Court.

The applicants are displaced persons. They agreed to pur-
chase a piece of land situate in the vicinity of Strovolos, Chrys-
seleoussa Quarter, Plot 222, Sheet/Plan XXI/61.W.1, Block
“E”. This piece of land is outside the area of the Nicosia
Water Board.

On 26.11.80 they applied to the Ministry of Agriculture &
Natural Resources for the supply of water from the water supply
of Nicosia in order to enable them to partition the aforesaid
plot into three building sites.
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On 29.11.80 they received a reply signed on behalf of the
Director-General of that Ministry, informing them that, as they
were displaced persons and as water had already been supplied
in the past to the adjoining Plot 220, the Ministry of Agriculture
decided to “‘tyxpiva” their application in spite of the
policy not to supply water for the division of land in areas
outside the water supply of Nicosia into building sites.

The applicants on 19.3.81 submitted Application No. D.480/
81 to the appropriate authority for the division of the land in
question into three separate sites. A site-plan and the aforesaid
letter from the Ministry of Agriculture were attached to the said
application.

The usual procedure for the examination of appl;cations for
division was followed and the file was referred, inter alia, to the
Water Board of Nicosia. This is necessary in view of the
provisions of ss. 3 and 9, as amended by Law 13/74 of the
Streets & Buildings Regulation Law, Cap. 96. At its meeting
of 10.9.81 the Water Board of Nicosia declined to accept, for
the time being, the application of the applicants due to dearth of
water and as the property was situated outside the area of the
Water Board. On 16.9.81 this decision was communicated to
the applicants, copy of which is Blue 6 in the file D.480/81.
It reads as follows:-

* *Avapépopa els Ty al'mow gas ik Tapoyhy vepou &rdg
vév dplev UBaTompoundelas kad Avmrolpon vd ods wAnpo-
gopficw &1 By Blvarar v&k yivn &mwobsktd), TolAdyioTow
kard THy SUoxodov, Adyw TOU yvworou TpoPAfipcTos
Aeypubplas, Toimny TepioBov.

‘H almois cos 6& é-rrqva&-rcmﬁﬁ els ypdvov elbferdrTepov’.
(** I refer to your application for the supply of water within
the limits of the waterboard and regret to inform you that

it cannot be approved, at least during this difficult, due to
the well known scarcity of water, period.

Your application will be re—examined in due course™).

That decision was not challenged before the administrative
Court.

479



Stylianides J. Argyrou and Others v. Republic (1983)

By letter dated 15.9.1981 they applied to the Minister, stating
their problem and expressing their belief that he would solve
it. It is not mentioned in this letter that at the time they were
conversant of the decision of the Nicosia Water Board but the
reasonable inference from perusal of this letter is that they
might have been aware. Counsel for the Republic submitted
that either through leakage or through informal information
they knew of the decision of the Water Board. Be that as it
may, on 9.11.1981 the letter of the applicants of 15.9.1981
was sent to the Ag. District Officer for his views.

On 27.11.198]1 the Ag. District Officer informed by letter
(Blue 14 of exhibit No. 1) the Director~General of the Ministry
of the Interior that the plot of the applicants is outside the area
of the Water Board of Nicosia and that the applicants were
displaced persons. He made reference to the ‘“‘consent”
(MovyxatdBeois™) given by the Ministry of Agriculture
and Natural Resources and the negative decision of the Nicosia
Water Board due to the known problem of the scarcity of water.
He mentioned further that there were many similar cases and
in his opinion it was objectively impossible to supply water
to the said plot of the applicants,

On 23.3.1982 the Minister of the Interior sent letter, Blue
14A, to the District Officer, Chairman of the Nicosia Water
Board, with regard to the applications for supply of water
outside the area of the Water Board of Nicosia. There were
16 applications, six of which had “the consent™ (*‘PePaiwois™)
of the Ministry of Agriculture. 1 consider pertinent to gquote
seriatim the material paragraph of this letter:—

“To Bixadwpo mapaywphosws vepol dxtds Ty Splwwv Tiis
USarompounelas, dvixer oTd Zuppoudio ‘YdaTtormpopndelos.
To Sikadwua ToUro Sitmeron Umrd ToU ESaplov 2(:) Tou &pbpou

12 Tou mepl "YSarompopndeios (Anporiked kel &A\Aon meployed) -

Népou, Kep. 350. Tod ZupPolurio Spcxs Seopelietan Umd ToU
Népov xal TdTe pévo Blvoren vd moporywphoer vepd fxrds
T&v oplwv g Teploxfis TS elBlvng Tou v xal Srav (rrépye
Siabéoun ToodTns vepoU. M v EAAaym vepoU ol wapa-
npelton o) Aevkwola (kard 25 9% Arydrepo dard Tis onue-

™

480

10

15

20

25

30

35



10

15

20

3 CLR. Argyrou and Others v. Republic Stylianides J.

pwvis dvéyxes Tiis meployfis UbpeUoews) xad Exovras (mrédym
Tl Tpdvoieg ToU wopou Ywpls dupiforla To ZupBolAio Biv
propel vouIkaS v& Trapaywpfioel vepd fkrds Tév dplav g
weployfis  Ubpelotws.

Kord ouvEmele moTeie mos kepud &md Tis alriossg
Bérrpeme vdr ikcvoroinel’”.

(““The right of granting water outside the limits of the water-
board vests on the waterboard. This right is governed
by sub-section 2(¢) of section 12 of the Water Supply
{Municipal and Other Areas) Law, Cap. 350. The Council
is bound by the law and it can grant water outside the limits
of the area under its responsibility only if and when there
is available a quantity of water. With the scarcity of
water observed in Nicosia (by 25% less than today’s
needs of the water supply area) and having in mind the
provisions of the law undoubtedly the Council cannot
grant lawfully water outside the limits of the water supply
area.

Therefore I believe that none of the applications should
have been satisfied™).

On 23rd April, 1982, the District Officer in his capacity as
such sent. to the applicants the letter, subject-matter of this
recourse which reads as foliows:-

25

30

35

* Emfupd vh dvapepdd oy aithon ocas fp. 19.3.1981
oYETIKE pe Ty wapoxh mooluov vepoU otd Teudyio cos pi
&p. 222, ®Zx. 21/6]1. W.1. o1 ZTpdPoho, yid Td Sraywpiond
olkomtBeay, val v& ofg TAnpogopicw &1 T Bixafepa wapa-
yopfioews vepou IxTds Tév Oplww Tiis USarompoprieias
&vfikel oTd Zupboluhio “YbatompoptfiBaias. Tod Sikafwpa Tolrro
Sifmreren Urd Tou Baglov 2(e) ToU &pfpov 12 ToU wepl
*Yoarompoprifeios (AnpoTikal kol "AAAan TTepioxad) Néuov,
Kep. 350. Td ZupPolhio ducws Seopelieton dmrd 1o Népo
kal Téte udvo Slvaron vé Tapaywprioe vepd Exrds Tév Splewv
Tifs meproxiis Tifs elBivng Tov &v xal Srav Umdpyer SraBion
TOooTNTA VEPOU.

2. Mt 1w BAaiyn vepois rou trapernpeltan o Asuxwola
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xoerde 25 3 Arydrepo &md tls onpspives dvdryxes Tiis meployfis
UbpeUoews) kal Exovras Umdym Tis mpdvoies Tou Nopou, 1
mod v altned) gas Siv pwopel v& Ixavomoinlei”.

(*“I wish to refer to your application dated 19.3.1981 regard-
ing the supply of drinking water to your plot under No.
222, Sh/Plan 21/61.W.1. at Strovolos for the division into
building sites and to inform you that the right to grant
water outside the limits of the water supply vests on the
Water Board. This right is governed by sub-section 2(¢)
of section 12 of the Water Supply (Municipal and Other
Areas) Law, Cap. 350. But the Council is bound by the
Law and it can grant water outside the limits of the area
under its responsibility only if and when there is available
a quantity of water.

2. With the searcity of water observed in Nicosia (259,
less than today’s needs of the water supply area) and having
in mind the provisions of the law your above application
cannot be satisfied”).

Christofides, one of the applicants, on 31.3.1982 addressed
a letter to the Minister of the Interior on the same matter.
This letter was transmitted by the Director-General of the
Ministry to the Ag. District Officer of Nicosia, directing him
to reply to this applicant, bearing in mind the contents of the
letter of the Ag. District Officer of 27.11.1981 and the letter
of the Minister No. 162/81 of 23.3.1982. Thereupon the Ag.
District Officer, on 11.5.1982, sent to applicant Christofides
a letter identical to that of 23.4.1982 above referred to.

The Nicosia Water Board was established under the Water
Supply (Municipal and Other Areas) Law, Cap. 350. The
duties and powers of the Board are set out in Part III of the Law.
Section 12(2)(¢) provides that the Board may supply water for
any purpose to any area outside the area of supply, if by such
supply the water in the arca of supply is not likely to be dimi-
nished or affected. .

y }
Part VI of the Law empowers the Water Board of Nicosia to
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undertake duties with respect to the provision of water supplies
outside its area of supply for and on behalf of the Government
but such power or duty may be undertaken only with the consent
of the Council of Ministers and subject to such terms and condi-
tions as the Council of Ministers shall approve—(section 43
of Cap. 350). These powers of the Council of Ministers were
delegated to the Ministers of the Interior and Agriculture,

At a meeting held on 4.2.1981, at which the Minister of Agri-
culture and the Minister of the Interior as well as officials of
their respective Ministries participated, it was decided that
the procedure to be followed for the implementiation of the
provisions of 5.43 of the Water Supply {Municipal and Other
Areas) Law, Cap. 350, was that the applications for supply of
water outside the area of the Nicosia Water Board should firstly
be submitted to the Nicosia Water Board and, if the Nicosia
Water Board, after consideration of each case, was of the view
that the application was justified, then such application to be
submitted to the Minister of the Interior for examination by
the Ministerial Committee, i.e. the Minister of the Interior and
the Minister of Agriculture; if the decision of the Nicosia Water
Board was negative, the applications to be dismissed without
reference to the Ministers.

It is clear from the above that the appropriate authority for
the supply of water is the Water Board of Nicosia. It has the
power and the duty to supply water outside the area of supply
under s.12(2)(e), if by such supply the water in the area of supply
is not likely to be diminished or affected; under s.43, with the
consent of the Ministerial Committee and subject to such terms
and conditions, as they shall approve, to supply water in an
area not being within the area of its jurisdiction.

It is well established that a decision, act or omission of any
organ, authority or person exercising any executive or admi-
nistrative authority, must be of an executory nature in order
to be amenable to the competence of this Court under Article
146 of the Constitution. (See, inter alia, Nicos Kolokassides
v. The Republic, (1965) 3 C.L.R. 542).

A “decision” or “act” in the sense of paragraph 1 of Article
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146 must be such as would directly affect a right or interest,
protected by law, of a particular person ascertainable at the
time of taking such decision or doing such act, (Eleni Vrahimi
& Another v. The Republic, 4 R.S.C.C. 121, at p. 123).

An administrative act and decision is only within the com-
petence of this Court under Article 146 if it is executory, i.e.
an act by means of which the will ("'#f PolAncis™) of the
administrative organ concerned has been made known in a
given matter, an act which is aimed at producing a legal situation
concerning the citizen affected and which entails its execution
by administrative means—(Conclusions from the Jurisprudence
of the Council of State in Greece, 1929-1959, at pp. 236-237).

An “omission” in the sense of paragraph 1 of Article 146
of the Constitution means an omission to do something required
by law, as distinct from the non-doing of a particular act or
the non-taking of a particular course as a result of the exercise
of discretionary powers—(Stassinopoulos— The Law of Admi-
nistrative Disputes, 4th edition, (1964) p. 195; Cyprus Tannery
v. The Republic, (1980) 3 C.L.R. 405; Greek Council of State
Cases No. 113763, 91/62 and 1862/63).

The Minister of Agriculture had no power or duty under
the Law; he was not required by law to do any act in respect
of the supply of water to the applicant from the supply of the
Nicosia Water Board, The Council of Ministers delegated
its powers under s.43 of Cap. 350 to a Ministerial Committee.

It is significant that three different words were used for the
description of the act of the Ministry of Agriculture
set out in the document of 29.11.1980: “‘Eyxpiois™,
“ouyxardfeons” kal “PePalwors”. Having regard to all
the documentary material before me, I have come to the
conclusion that it was no more than a recommendation to the
Board. The supply of water to areas outside the area of the
Nicosia Water Board from the water supply is within the exclu-
sive competence of the Nicosia Water Board. The Water
Board had before it the document of 29.11.1980 emanating from
the Ministry of Agriculture. In exercice of their powers under
8.12(2Xe) they decided not to accede to the request of the
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)

applicants due to scarcity of water. They further stated that

the application would be re—examined at a more appropriate

time, obviously when the water condition would improve. The

alleged omission of the Ministry of Agriculture does not come

within the ambit of “omission™ in Article 146 of the Constitution.

Does the letter of 23.4.1982 of the District Officer constitute
an executory administrative act? The appropriate authority
for the water supply in this particular case is the Nicosia Water
Board. The application of the applicants dated 15.9.1981
is not and could not be a hierarchical recourse as there is no
provision in the Law that appeal lies from the decision of the
Nicosia Water Board to the Minister of the Interior. The
Minister of the Interior has no competence on the matter,

In Greek Council of State Case No. 420{68 it was held that
a document containing the views of the Central Service of the
Ministry of Communications was not an executory act and could
not constitute the subject of a recourse for annulment, as the
appropriate authority for the remewal of circulation licences
of motorcars was the District Service.

In Case No. 754/66 the act of the Minister, expressing the
views of the Ministry on the subject of the legality of a building
permit, was considered not to be an executory act as the Ministry
was not the competent authority. The same was held about
the reply of the Ministry of Public Works to the Technical
Services of a district in which the opinion of the Ministry about
the issuing of a building permit was expressed.

In Case No. 301/69 it was held that a document containing
information and the views of the Director of a Fund on the
subject of pension, which was within the competence of another
organ, was only of informatory nature and not executory. (See
also Cases No. 479/66, 896/66 and 1113/66).

In- Case No. 1282/67 the letter of the Dfirector of T.S.A.,
whereby it was made known to the applicant that his request
for revision of a decision for his pension could not be satisfied,
was considered as only of informatory nature and was not an
executory act as the appropriate organ was the Board of the
Fund.
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1 considered carefully the letter of the District Officer of 23.4.
198~. This was written in his capacity as District Officer and
not as Chairman of the Nicosia Water Board. It is of inform-
atory nature. It might be considered as a confirmatory act
if it was written by him in his capacity as Chairman of the
Nicosia Water Board. It does not state anywhere that a new
application for supply of water to the applicants will not be
examined in the future; it only confirms that due to the present
scarcity of water—25%, less than the present needs of the
population within the area of the Water Board—and the provi-
sions of the Law, the request of the applicants cannot be satis-
fied. 1 see no difference between the contents of this lester
and the decision of the Board as set out in the letter of 16.9.1981.

The attitude of the Administration—both the Nicosia Water
Board, which is the appropriate organ, the District Officer and
the two Ministries—is rather favourable to the applicants.
They want to help them in their plight but unfortunately the
dearth of water does not permit them to accomplish their wishes.
A favourable examination of an application is not to be consider-
ed as imposing a duty, if such a duty is not privided by law.
1 hope that when the water situation permits, the Board, in
exercice of its powers either under s.12(2)e) or under s.43,
will help these displaced persons.

In view of the aforesaid, this Court has no competence to
entertain this recourse against the act, decision or omission
challenged by this recourse as they fall outside the ambit of
Article 146.1 of the Constitution, The decision of the Nicosia
Water Board communicated to the applicants on 16.9.1981
could not be made now the subject of a recourse as the time-bar

is an unsurmountable obstacle.

This recourse fails and is hereby dismissed but in all the
circumstances 1 make no order as to costs.
}
Recowrse dismissed with no order
as to costs.
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