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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

I. ANDREAS PAPACHARALAMBOUS,
2. PAVLOS ANGELIDES,
Applicants,

THE BAR COUNCIL,
Respondeni.

{Case No. 136/82),

Act or decision in the sense of Article 146, of the Constitution—

Bar Council—Not an “‘organ authority or person exercising any
executive or administrative authority” in the sense of the above
Article—Acts or decisions thereof not within the domain of public
Law—They lack the character of “executory act”’ and they cannot
be made the subject of a recourse under the above Article.

Advocates—Bar Council—Not an organ authority or person exercising

“executive or administrative authority’® in the sense of Article
146 of the Constitution.

By means of this recourse, which was brought against the
Bar Council, by the applicants who are practising advocates,
there was sought, inter alia, a declaratory judgment that the
interested parties, who were elected members of the Bar Council
—the first one as president and the others as members thereof—
untawfully andfor by abuse of power were established in the
said posts.

On the question whether the act complained of could be made
the subject matter of a recourse under Article 146.1 of the Consti-
tution.

Held, that an association of advocates under the Advocates
Law and in particular the respondent Bar Council is an
association of professional people promoting their own profes-
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sional interests, but they are not by their very nature organs
or authorities exercising “‘executive or administrative authority”
in the sense of Article 146 as there is neither express legislative
provision rendering the functions of the association in question
a matter of public law, (see Elias Petrou and others v. The New
Cooperative Credit Society of Karpashia, 3 R.S.C.C. 58) nor
does it present the requisites held by the Greek Council of
State to constitute public corporate bodies (Nouid TTpdow-
ma Anuociov Awelov), such as state control over such
bodies, or such an extent of impact of public law on their
organisation and functions so as to justify characterisation of
same as Public Service (see Conclusions of the Greek Council
of State 1929-1959 at pp. 120, 121; that, therefore, the
respondent Bar Council is not an *“organ, authority or person
exercising any executive or administrative authority” in the
sense of Art. 146 of the Constitution; and that accordingly
any act or decision of the respondent pot being within the domain
of public law lacks the character of an executory act which can

be impugned under the said article.
Application dismissed.

Cases referred to:

HjiKyriacou v. HjiApostolou, 3 RS.C.C. 89;

Republic v. M.D.M. Estate Developments Ltd. (1982) 3 C.L.R.
642;

Charalambous v. Republic (1982} 3 C.L.R. 403;

Chiratis v. Republic (1982) 3 CL.R. 540;

Tekkis and Another v. Republic (1982) 3 C.L.R. 680;

Petrou and Others v. The New Co-Operative Credit Society of
Karpashia, 3 R.5.C.C. 58.

Recourse. '
Recourse against the election of the Chairman and Members
of the Bar Council. .
P. Angelides, for the applicants.
A. Markides with M. Christofides, for the respondents.
A. Markides with Chr. Triantafyllides, for the interested

partzes.
Cur. adv. vult.

Loris J. read the followixig decision. Both applicants by
virtue of the present recourse pray for: '
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“(a) Declaratory judgment to the effect that Manolis
Christofides, Ermioni Markides, Evangelia loannides,
Alexandros Koumoundouros and Michael Vasiliou,
who were elected members of the Bar Council - the
first one as president and the others as members
thereof - unlawfully and/or by abuse of power were
established in the said posts.

(b) Declaratory judgment that the General Meeting
convened on or about the 15.2.82 at which the afore-
said were elected in the above posts is void and/or
unlawful and devoid of any legal effect.

(¢) Declatatory judgment to the effect that the election of
the above is void and/or unlawful and or devoid of
any effect.

(d) Any other remedy the Court deems fit under the
circumstances.”

Applicants based the present recourse on the following
grounds of law set out in the recourse:

“(1) Those who voted at the meeting included a number of
persons who did not qualify to elect or to be elected on the
basis of the relevant legislation.

(2) The notices envisaged by law before the summoning of
the meeting, were not given and the voting was not
secret.

{3) The meeting was held in such a manner and at such
place and time that deprived applicants and other advo-
cates of the right to elect or to be elected.

(4) The rules of sound administration and other rules of

administrative law were not observed at the meeting.”

The respondents applied for further and better particulars in
respect of the legal points on which the recourse is based.

The applicants furnished on 31.8.82 the following particulars:

“l. Those who voted and were not entitled to vote at the
General Meeting were all the voters with the exception of
the candidates.
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2. The persons referred to in para | above were not the
holders of an ‘annual licence’.

3. The section of the law which requires possession of
Licence is Article 11 of the Advocates’ Law as amended,

The provision for secret voting is a general principle of

the law of Trade Unions and Organs of Public Admini-
stration.

5. The elections are being impugned by a recourse because
the Bar Associations are organs of Public Law.”

Before the filing of the opposition by the respondents one of
the interested parties, namely, Ermioni Markidou, applied to the
Court invoking the provisions of Art. 134.2 of the Constitution
for the dismissal of the present recourse as being prima facie
“frivolous” relying on the following grounds set out in her appli-

cation.

“(a)

(b)

(©)

(d)

(e)

()

The recourse does not disclose an executive act in the
sense of Art. 146 of the Constitution.

The subject of the recourse does not fall within the
domain of Public Law and therefore the Supreme
Court in its revisional jurisdiction lacks competence
andfor power to hear and determine the present re-
COWUrse.

Even assuming that the subject of the recourse con-
stituted an executive act within the ambit of Article
146 of the Constitution within the domain of Public
Law, applicants lack present existing legitimate in-
terest.

The Bar Council does not constitute an organ, autho-
rity or person exercising executive or administrative
authority in the sense of Art. 146 of the Constitution.

In any event the Bar Council as mentioned in the
recourse is not the proper party and has no locus
standi.

Further the subject of the recourse is electoral act of
the advocates of Cyprus which cannot constitute the
subject of a recourse under Art. 146 of the Consti-
tution.” :
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The aforesaid application of the interested party was opposed
by the applicants in the main recourse who maintained that:

“A. Bar Associations are Public Corporate Bodies
(Nopixa Tlpbowma Anuosiov Aikalov)

B. The elections of Bar Associations are administrative
acts andfor acts subject to a recourse under Art. 146
of the Constitution.

C. Each advocate has an existing legitimate interest.

D. The proper party to the present recourse is the relevant
Bar Association.”

On the 2nd December, 1982, before the hearing of the appli-
cation under Art. 134.2 of the Constitution, the applicant
withdrew her said application under Art. 134.2 and invited the
Court to treat the grounds raised by the withdrawn application
as preliminary objections in point of law; the remaining in-
terested parties as well as the respondents applied likewise
and the applicants in the main recourse consented to such a
course being followed.

As a result the application under Art. 134.2 was dismissed on
2.12.82.

I shall now proceed to pronounce on the preliminary legal
points set out above as invited by all concerned to act.

Learned counsel for the interested parties elaborated on the
above preliminary points and adopting the argument on behalf
of the respondents advanced in Recourse No. 135/82 {in which
the decision of this Court was delivered short while ago) dealt
mainly with two points, notably:

(a) That the respondent Bar Council is not a public cor-
porate body (Nowxdv Tlpdowme Anuociov Aixaiou).

(b) That the present recourse does not impugne any
executive or administrative act, as the subject matter
of the recourse is outside the ambit of Article 146 of
the Constitution.

He further maintained that the proper respondent in
the present proceedings should be the Bar Association

346

10

15

20

25

30

35



10

15

20

25

30

35

3 C.L.R. Papacharalambous and Another v. Bar Council Loris J.

and not the Bar Council, but he later withdrew this
objection reserving the rights of the interested parties
to raise it, if need be, at the hearing of the recourse on
its merits, in case the Court pronounces in favour of
the applicants on the preliminary points raised jointly
by the interested parties and the respondents.

Learned counsel for the respondent Bar Council addressed
the Court on the same lines as the interested parties.

Learned counsel for applicants in the main recourse adopted
his own argument advanced in Recourse No. 135/82 maintaining
that the respondent Bar Council is a public corporate body
(Nouixov Tpéowmo Anuoolov Aixafou} and as such exercises exe-
cutive or administrative authority in the sense of Article 146
of the Constitution. As learned counsel for applicants based
his argument mainly on Greek Administrative Law and as
Greek authorities have been frequently resorted to for guidance
in matters of administrative law, I feel that I should deal first
as briefly as possible with the legal aspect of this point viewed
from the angle of the Greek Administrative Law; but at the
same time | wish to lay stress on the fact that guidance deduced
from Greek authorities is ong thing, (quite useful and helpful
| should say) whilst employment of Greek Statute Law as if it
were part and parcel of Cyprus Law is quite a different matter,
absolutely impennissible as apt to lead to confusion, to say the
least, in our law.

There is no precise definition in Greek Law of a public
corporate body (Nouxd Tlpéowme Anpooiov Awxaiou);
further there is no definition of a “public corporate body exerci-
sing executive or administrative authority’”’; several chara-
cteristics have been isolated and quite 2 number of criteria have
been suggested by various eminent Greek writers from which the
necessary requisites may be debicted with a view to defining a
public corporate body exercising executive .or administrative
authority, (vide Stassinopoullos - Lessons of Administrative Law
1957 ed. pp. 172 - 188, Kyriacopoulos - Greek Administrative
Law, 4th ed. Vol. B (General Part) at p. 220, Dendia - Admini-
strative Law 5th ed. Vol. A pp. 191, 193, 195) although such a

.definition would not have been conclusive and on occasions it

might be proved unsatisfactory.
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In the Conclusions of the Greek Council of State 1929 - 1959
under the heading “Public Corporate Bodies” (NOMIKA
MPOZQMA AHMOZIOY AIKAIOY) at p. 118, several cha-
racteristics of public corporate bodies which have been accepted
by the Greek Council of State are given (p. 119) whilst the
aiming at several objects are being enumerated which have been
accepted by the Council as falling within the objects of Public
Corporate Bodies (pp. 119 and 120).

Finally, at the bottomn of p. 120 and at the beginning of the
ensuing page the following are stated verbatim:

“*Nopikov 11 pdowrov Stv Bivarran v Gecopn$ij s Snuociou
Bikalou &&v &k TEV weiwévwov Biotalewy Siv mpoxUmT, 6T
1) &l Tis Opyovioews kal Asttoupylas Tou &mippoty &pydv
Snuociov dikodov elven Téogov oUoiddng cioTe v Umdpyn
ToloUTos Babuds éaptioews &md v MoAitelay, Sikaioioydv
Tov YepakThpiopdy ToU UM aUToU Emredoupdvou Epyou
s dnuooias Umrnpecias: 1112(50), t&v d&v GmwAistn ToUTo
Bid Tév Trpovopiwv Tou Snuociou Bikadov kal Tiis xprioEws
BownTikGy peddBuy kol ddv Stv UmepPaivy f &7 alToU
doxoupdvny Erorrrelar THY owvdin Emorrrelav Ewl Tév vopikéw
mpoow v ToU IBiwtikoU Bikadov: 1112(50). Zuverréss,
Btv &pkel pévov TO yeyovds O dmAdds yapoxThpifeTon Umd
TOU véHoU O vopikby mpdowtoy Snuooiov Sikelov: 1087
(46), oU8” BT GTmAGK kol povov EmPdirheTtan Urrip adToU
slogopa:  1072(48).

Nopikdy TrpdawTtov, To dtroifov v EmireAel Snpooiav Uren-
peclov, oUBE Exer dvaredi] olTd 1) &oxknois Siowkfoews, olte
5t yopoxmpileron Umd ToU vopov fi pdews Tiis EcTeAeoTIKTS
ttovolas &5 vopikdv Tpdowtrov Snuociov Sikalou, Stv &ro-
TeAel vopukov Tpdowmov Bnpooiou Sikadou: 356(43), 191
(44), o Bév dmorerel kol TO vopikdv Tpdowmov, oU Tdv
XOPaKTNPIoudy TOU &§ vouikol Trpoodrou Snuoaiov Sikalov
&mrogelrysr & owiaTdy auTd vépos xal ToU dtrolov & oxomds
&&v Bivaron v Becopnfii dos dverydpevos els Thy opaipov Téw
xaBnkdvraw Tiis Snuoctas Siowkfioews:  1345(49), 1830(50)."

(“A Corporate body cannot be considered as public body if
from the existing provisions there does not appear that the
influence of rules of Public law on its organisation and
functions is so essential that there is such a degree of de-
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pendence on the State as to justify the classification of the
service rendered by it as public service: 1112/50, if it has not
been armed with privileges of public law and the use of
administrative methods and if the supervision exercised on
5 it does not exceed the usual supervision exercised on cor-
porate bodies of private law: 1120/50. Therefore, the fact
that it is simply considered by the law as public corporate
body is not enough: 1087/46, not even simply because a
contribution is imposed in its favour: 1072/48.

10 Public bedy which does not exercise a public service.
and has neither been entrusted with the exercise of admini-
stration nor is it classified by the law or act of the executive
power as a public corporate body does not constitute a
public corporate body: 356/43, 191/44, as it do=s not con-

15 stitute also the public body, whose classification as public
corporate body is avoided by the introducing law and whose
object cannot be considered as being within the sphere of
the duties of public administration™).

From the above it is clear that in Greece a public corporate
20 body (Noukd Tipéowmo Anuosiov Aikaiov) is considered
as such if it fulfils at least the following:

(a) It is so termed by Law.

{b) There is such a degree of control by the State over such

body, due to the impact of the principles of public

25 law on its organisation and functions, that classifies
its functions as public service.

{t is true that Greek authors classified Advocates’ Associations
in Greece as Public Corporate Bodies (Nomka Tpdowma
Anuoofov Aikafov); the aforesaid classification is undoubte-

30 dly based on the Decisions of the Greek Council of State,
which has resolved the matter in the light of existing legislature
in Greece which is reflected clearly in the wording of a relevant
extract in one of its decisions:

“ *Emre1di), kara 10 &phpov 180 ToU Kodixos mepi Siknyopev.
.35 ol Biknyopioi oUAhoyor dmoTeAoUol vopikd TpéCWTA
Snuooifou Sikadou kard &8 10 &pbpov 214, 1O Aoiknmikoy
ZupPouiiov Tou ZuAAdyou Biokel xal Siayepilerat Tag Utro-
Btoeis &v yéveL TOU ouARdYOV kat EkTeAel TG Bid Tou Kdikos
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dvaredeipbva ot Epya. "Ofev ai mpdleis Tou AwiknTikoy
2uppoviiov af dpoploa els Spara Sioikfoews Tov ovdAdyou,
Umdxevten el To BBikov péoov Tiis aiThioEws drupdoEws
kaB’ & mwpdles ixTeAeoTal vomkoU TpoowTOU GOKOUVTOS
Bloixnow . (Vide Decisions of the Greek Council
of State 1954 Vol. I Z.E. 1963/1954 (&A.) pp. 2449-
2451.

(**Because, according to section 180 of the Advocates’
Code, Bar Associations constitute public corporate bodies
and according to section 214 the Managing Council of the
Bar Association, manages and administers the affairs in
general of Association and performs the acts imposed on it
by the Code. Therefore the acts of the Managing Council
referring to administrative matters of the Association are
subject to the lawful measure of application for anuulment
since executory acts of a public corporate body exercising
administrative .. . ).

In this respect it must always be borne in mind that the aforesaid
legislative provision js purely a Greek Enactment, which of
course is not applicable in Cyprus.

Let us now revert to the Cyprus Law; the first two para-
graphs of Article 146 of our Constitution read as follows:

“Article 146

I. The Supreme Constitutional Court shall have exclusive
junsdiction to adjudicate finally on a recourse made to
it on a complaint that a decision, an act or omission of
any organ, authority or person, exercising any executive
or administrative authority is contrary to any of the
provisions of the Constitution or of any law or is made
in excess or in abuse of powers vested in such organ or
authority or person.

2. Such a recourse may be made by a person whose any
existing legitimate interest, which he has either as a
person or by virtue of being a member of a Community,
is adversely and directly affected by such decision or act
of omission,”

It was held as early as 1962 (Achilleas HjiKyriacou v. Theolo-
ghia HjiApostolou, 3 R.S.C.C.89) that an “act or decision’ in the
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sense of para. | of Article 146 is an act or decision in the domain
only of public law. This principle was reiterated in a number of
cases the most recent ones being The Republic v. M.D.M. Estate
Developments Lid., (1982) 3 C.L.R. 642; Charalambides v.
The Republic (1982) 3 C.L.R. 403; Panayiotis Chiratis v. The
Republic, (1982) 3 C.L.R. 540; Kjyriacos Michael Tekkis and
another v. The Republic (1982) 3 C.L.R. 680

1 shall now proceed to consider the Advocates’ Law with
particular reference to the Bar Council. Advocates’ Law Cap.
2 (as amended by Laws 42/61, 20/63, 46/70, 40/75, 55/78 and
71/81) regulates the admission, enrolment, practice and discipli-
ne of advocates as well as the establishment of Local Bars,
Committees, Bar Association and Bar Councit; it further
provides for pensions and other allowances to advocates.

Section 24 of the Advocates’ Law as amended sets out the
powers of the Bar Council as follows:

“24(1) The Bar Council shall consider all matters affecting
the profession and take such action thereon as it may deem
expedient and, without prejudice to the generality of the
foregoing provision or to any other powers conferred
upon it by this Law, shall have the following powers:

(a) to maintain the honour and independence of the Bar
and its defence in relation to the judiciary and the
executive;

(b) to regulate the practice and etiquette of the profession:

(c) to answer questions and give rulings affecting profes-
sional etiquette and practice;

(d) to examine aad, if it thinks fit, to report upon current
legislation and any other legal matters submitted to
it or to make recommendations to Government as to
the desirability of introducing any legislation;

(e) to represent the body of practising advocates in any
matter in which it may be necessary or expedient;

(f) to further good relations and understanding between
the Bar and the public;

(g) to protect the public right of access to the Courts and
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of representation by counsel before any Court or
tribunal:

(h) to prescribe the powers and functions of Local Bar
Committees addittonal to those conferred by this Law;

(1) to make Rules regulating and prescribing any of the
above matters, subject to such Rules being approved by
the majority of a general meeting of the advocates;

{)» to negotiate with advocates clerks or their trade unions
on behalf of all advocates, and to conclude collective
agreements regulating the salanes and other conditions
of employment of advocates clerks.” (inserted by s. 2
of Law 35/78).

It is significant to note that neither the Advocates’ Law, as
amended, nor any other Law or the Constitution expressly or
otherwise terin any association or organ established under the

Advocates’ Law, as public corporate body {(Nowkov [Tpdow-
mov Anuociou Aikaiou).

Having considered the provisions of Advocates’ Law [ hold
the view that an association of advocates under the said Law and
in particular the respondent Bar Council is an association of
professional people promoting their own professional interests,
but they are not by their very nature organs or authorities
exercising “‘executive or administrative authority’ in the sense of
Article 146 as there is neither express legislative provision
rendering the functions of the association in question a matter
of public law, (Elias Petrou and others v. The New Cooperative
Credit Society of Karpashia, 3 R.S5,C.C. 58) nor does it present
the requisites held by the Greek Council of State to constitute
public corporate bodies (Nopikd Tlpdowta Anuooiov Aixaiov)
such as state control over such bodies, or such an extent of
impact of public law on their organisation and functions so as
1o justify characterisation of same as Public Service. (Vide
Conclusions of the Greek Council of State 1929 - 1959 at pp.
120 - 121).

For all the above reasons the respondent Bar Council is not an
“organ, authority or person exercising any executive or admini-
strative authority” in the sense of Art. 146 of the Constitution
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and therefore any act or decision of the respondent not being
within the domain of public law lacks the character of an exe-
cutory act which can be impugned under the said article.

Although [ was unable to trace anywhere in the main re-
course, the particulars furnished on 31.8.82, or the withdrawn
application under article 134.2, an allegation on behalf of the
applicants to the effect that they were candidates at the aforesaid
elections on 15.2.82 or even an averment to the effect that the
applicants are advocates, I feel that I should refrain from pro-
nouncing on the question of existing legitimate interest on their
behalf, as learned counsel appearing for the interested parties
conceded in his address in this recourse that “as far as I remember
one of the applicants was a candidate at the clections™ filling
thus the gap in the case for applicants on this point.

In the result for the reasons stated above present recourse
fails and it is accordingly dismissed.

In view of the fact that the original application under Art.
134.2 of the Constitution was withdrawn 1 shall refrain from
making any order as to . costs.

Recourse dismissed. No order as to costs.
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