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[S'AVVIDES, L]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

LEFKIOS 1. IOANNIDES,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR,
Respondent.

(Case No. 95[79).

Administrative Law—Administrative acts or decisions—Retrospectivi-
ty—Rule against retrospectivity—Decision No. 17341 of the
Council of Ministers, taken by virtue of the proviso to section
5(1)b) of the National Guard Laws, has no retrospective effect.

National Guard—Release from—Due to special circumstances—
Falls for consideration by Advisory Commitice contemplated by
section 4(4) of the National Guard Laws—Respondent Minister
refusing application for release, due to special circumstances, by
relying on advice of the Commander of the National Guard who
was not the appropriate organ to advise Minister on such issue—
Appropriate organ the said Advisory Committee—Respondent
Minister acting in a wrong way and not following the proper
procedure—Sub  judice decision annulled.

The applicant, a citizen of the Republic, was in 1973 and on
his application granted by the respondent Minister a certificate
of exemption from service in the National Guard under the
provisions of section 4(3)(c) of the National Guard Laws as a
person residing outside Cyprus. He returned te Cyprus in
1978 and enlisted in the National Guard, the period of his
military service being twelve months. Following a decision*
of the Council of Ministers, which was taken on the 19th Octo-

This decision is quoted at p. 173 post.
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ber, 1978, for the abridgement to six months of the period of
military service of thase conscripts who had settled abroad
prior to the 14th July, 1974 provided that they return to Cyprus
and enlist until the enlistment of January, 1980, applicant
applied* to be released from the National Guard by virtue of
this decision and by virtue of special circumstances. The re-
spondent Minister, acting on a report** of the Commander of
the National Guard rejected the application and hence this
TECOourse:

Held, (1) that 1t is one of the accepted principles of admini-
strative law that an administrative decision does not have re-
trospective effect; that the contents of the above decision are
clear and leave no room for construction that they indicate an
intention to give retrospective effect to the decision; that, there-
fore, the Minister of Interior and Defence in refusing appli-
cant’s application for his release on the ground that the said
decision of the Council of Ministers could not be given retro-
spective effect did not act contrary to the letter and spirit of
such decision.

(2) That cases whereby release from the National Guard 15
claimed for special reasons fall for consideration within the
functions of the Advisory Committee contemplated by section
4(4) of the National Guard Laws (see section 2(d} of Law 33/76
amending 5.4(4) of the National Guard Laws); that in this case
the respondent Minister adopted the opinion of the Commander
of the National Guard that no special reasons existed in the
present case for the release of the applicant; that the Com-
mander of the National Guard was not the appropriate organ
to advise the Minister on such issue and his opinjion should rot
have guided the Minister in taking his decision; that the case
of the applicant was a case properly falling within the ambit of
the advisory committee and it was the duty of the Minister to
have sent such case for consideration and inquiry as to the
facts to the Advisory Committee, and wait for the conclusions
of such Committee before taking his decision; that, in the
result, the way the Minister of Interior and Defence acted in
taking the sub judice decision was wrong and that the proper
procedure which ought to have been followed was not followed

* The application is quoted at pp. 174-175 post.
** . The report is quoted at pp. 175-177 post.
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in the present case; and that, therefore, the recourse will suc-
ceed on this ground.

Sub judice decision annulled.

Recourse.

Recourse against the decision of the respondent not to release
the applicant from the National Guard.

L.N. Clerides, for the applicant.

Cl. Antoniades, Senior Counsel of the Republic, for the
respondent,.

Cur. adv. vult.

SAVVIDES J. read the following judgment. The applicant
is a Chartered Accountant, married, with one infant child,
and he is a citizen of the Republic. He was born on 25.11.1941
at Kyperounta village and had lived in Cyprus continuously
until 1961 when he left for abroad and since then he had been
residing and working abroad as follows:

From 1961-1969 in the United Kingdom.
From 1970-1971 in Ghana.

From 1971-1972 in Nigeria.

From 1972-1974 in Liberia.

From 1974-1975 in Saudi Arabia.

From 1976-1978 in the Arabian Emirates

and finally returned to Cyprus on 2.4.1978 with the intention
of staying here and carrying on his profession as Chartered
Accountant.

As a citizen of the Republic he was bound to enlist in the
National Guard and serve his military service under the
provisions of the WNational Guard Laws 1964-1979 (Laws
20/64 to 88/79). In 1973, on his application, he was granted
by the Minister of Interior a certificate of exemption from
service in the National Guard under the provisions of section
4, sub-section 3(c) of the National Guard Laws as a person
permanently residing outside Cyprus. There was a condition
included in the said exemption that in case the reason for which
the exemption was granted ceased to exist, the applicant was
bound to call for enlistment in the National Guard.

After his return to Cyprus in 1978 and in view of the fact
that the reason for his exemption from service in the National
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Guard ceased to exist, he enlisted in the National Guard on
11.7.1978 for his military service which, having regard to the
date of his birth and the regulations in force at the time when
his age-group was originally called, was a period of twelve
months.

The Council of Ministers for the purpose of encouraging
citizens of the Republic who were exempted from military
service due to their residence abroad, to return and reside
in Cyprus, if they so wished, decided on 19th October, 1978
by Decision No. 17341 published in part I of Supplement 4
of the Cyprus Gazette of 27.10.1978 to abridge to six months
the period of National Service which such citizens were bound
toc serve, provided they complied with the conditions set out
in such decision. The material part of such decision reads
as follows:

“Téd Zuupoihiov, Suvdpei Tiis émeuAdiews (B) Tou iBagiou
(1) ToU &pbpou 5 Téw epl Tis 'E6vikiis Dpoupds Noucov
Tou 1964 Ews 1978, ouvriuve~

(o) THy meplodov OnTeias eis & pfjvas TGV oTpoTevoiuwoy
Tiis KAdoews 1974 xai whong Tponyouptvns kAnelong
KAGoEWS oiTives kaTax T kplow ToU “Yroupyou *Aplvns
efyov Eykaraoradii eils 7o EwTepikdy Tpod Ths ldns
"lounov, 1974, voouptvou &m émavépyovton tis Kimrpov
kol kaTardocovtar sis TV Alvauw péxpr TS xaTord-
fews ToUu ‘lavouaplov, 1980, oupmepiAapPavopbins:

ax

(“The Council of Ministers by virtue of proviso {b) of
sub-section (1) of section 5 of the National Guard Laws,
19641978, abridges—

(a) the period of service to six months of the conscripts
of the 1974 class and every previously called up class
who at the discretion of the Minister of Defence
had settled abroad before the 14th July, 1974, provided
that they will return to Cyprus and enlist in the Force
until the January, 1980 enlistment, inclusive”).

"

The applicant on 27.12.1978 whilst serving his national service,
submitted an application to the Minister of Interior and Defence,
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through the Comamander of the National Guard, for the abridge-
ment of his national service to six months. The grounds on
which he based his application were—(a) the decision of the
Council of Ministers No. 17341 to which reference has already
beer made, and {b) special circumstances under section 9, sub-
section (1) of the National Guard Laws. The contents of such
application which is Appendix ‘B’ to the Opposition) read
as follows:

“I should be grateful if you would release me from the
National Guard on the grounds of

(a) Paragraph (a) Council of Ministers decision number
17341 dated 29.10.1978 and/or,

{b) Special circumstances.
The position is as follows:

From October 1961 to April 1978 I was resident abroad.
During this time, 1 obtained the following professional
qualifications:—

i) - Institute of Chartered Accountants
ii) Association of Certified Accountants
iii} Institute of Taxation

iv) British Institute of Management

and worked in the United Kingdom, West Africa, Lebanon,
Saudi Arabia and the United Arab Emirates, with Coopers
& Lybrand, Chartered Accountants, initially as an audit
supervisor and later as a partner.

I returned to Cyprus in April, 1978 and have joined
the National Guard in July, 1978.

I am married with one child and my wife is expecting
a second child in April, 1979. We are living in rented
accommodation and pay rent at the rate of £720 per annum.

Since 1974 I have been providing financial support
- for my brother who is studying at Manchester University.
Such support amounted to £2,000 in the academic year
1977/78.

My savings are exhausted and I am now living on a
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bank overdraft. My monthly expenses (including the
support to my brother) amounts to £350 compared to a
monthly income from the National Guard of £19.-.

My wife is a refugee from Morphou and has no financiat
means of her owm.

With such financial commitments and family responsibi-
lities, I feel that there are special circumstances which
warrant my immediate release from the National Guard
and sincerely hope that you would kindly consider my
application favourably.

I enclose photocopies of the certificate of exemption
from the National Guard and extract from my passport
confirming the date of my arrival in Cyprus. [ shall
be happy to supply you with further information or expla-
nations you may require”.

Such application was submitted by the Commander of the
National Guard to the Minister of Interior and Defence on
27th January, 1979 with an accompanying letter whereby,
after briefly referring to the facts, he went on to express the
following opinion why the application should be dismissed.

“Otpa: Amoluoels ZTpaTiwoTikou  TTpoowTrikoy
1.

2. ’Eml toU d &vw alThuares ai dmdyels tou MEED &ow
6 dxoAolBuws:

(@) “Ymaywyn els &g uém'rd&ts THs U’ &pif. 17341/78
*AtTogdoews Tou “YToupyikoU ZupBouiiov:
(1) ’Ex Téw BardEewy Tou Ebagiov (o) Tiis & Adyw 'Amo-
p&oews TpokiTrTel 6T aUTtan &dpopolv els doous ‘trravép-
yovran elg Kimpov' xal olyi els Tous fi5n fmaveAfodvres.

(2) "H ’Ambpams alrn édnuocielbn es Ty “Ewfompov
*EqnuepiSa s Anpoxparias Ty 27,10.1978, 4o’ #s xal
&pxeTen 4y toxls Tns.

B) Katdmv tév dvwtépw povoupsy &1 Stv elvar Suvat

fi) &mdhvois touTtou Bid ouvtpfioEws Tis SmTelas Tou els 6
ufivas ocvpgovws Tpds Tés Siatdfes Tou (P) oxeTikoU, xaf’
boov trravijAlev els Kimpov mwpd Tifs 27.10.1978.
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(r) ‘Ymaywyh els Tés Sravéfes ToU &pbpou 9(1) ToU
Néuou Tepl E®, Adyw elbikév mepiordotwv:

(1) OUros Tuyydver Eyyopos pet’ dvmAlkou rékvou xai &l
TAtov Exer GBeA@dv porTnThy el "AyyAlav ol dmolov
al omoubal, & loyupileran, EmPapivouv Tdv iBiov.

(2) ’Ex Tiis &md 26.1.1979 cuvnppévns Umreubivou Snidoecs
rou TpokuTTel O Exel 10 peAf] TaTpikiv oikoyéveiav
s dmolas Ta péAn (AR TpIdY) Epydlovian pi Tkevo-
momyrikds Ernoloas dmwodoyds, el Tpdov doTe va Topé-
youv olkovouikty Pofifeiay ¢ls ™Y oUluydv Tou ko Sv
Xpdvov olUrTos Urtnperel &5 ZTpariyTns eis Ty 'Efviknv
®povpdw kol va dvad&Pouv THY ocuvrripnow ToU els Ty
"AyyMav gmoubddovros &beAgou Tov.

{(3) CUros s wTUYI0UX0S dveoTtdTns axoAfs kal dvfkev els
™V KAdow 1959 dméxer 12/unvov &nreiav, Ty dmolav
oupmAnpol Tiv 11.7.1979, wa®’ fiv kol &moAleTta.

(&) Kotémw Tév dvwtipw gpovoupey 811 i mrepimTwols
Tou 8y elvon Eoupetikty ol B2 Adyor Tous dmrolous EmikodeiTon
v ouvioToUv eibikds TeproTdoEs.

(3) OUros &xsr Umwdhovrov Bnrefas Treplmov 5 pnvdiv.
*Avtyos ’‘lexdvns  Kopvnuos,
"Apxnyds”.

(“Subject: Release of Military Personnel.

1. e m e e e e maa e — o —

2. On the above claim the view of M'EE® are as follows:

(a) Classification under the provisions of decision No.
17341/78 of the Council of Ministers:

(1) From the provisions of sub-section (a) of the said decision
it appears that they refer to those ‘who return to Cyprus’
and not to those who have already returned.

(2) This decision was published in the Official Gazette
of the Republic on the 27.10.1978, from which date
it comes into force.

(b) In view of the above we are of the view that his release
is not possible by the abridgement of his service to six
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months in accordance with the provisions of the (b} relevant
since he had returned to Cyprus prior to 27.10.1978.

(c) Classification under the provisions of section 9(1)
of the National Guard Law, due to special circumstahces:

(1} He is married with a minor child and in addition he has
a brother studying in England whose studies, as he alleges,
burden him,

(2) From his attached responsible statement of the 26.1.1979
it emerges that his father's family consists of ten members,
whose members (except three) are working with satis-
factory annual emoluments, in such a way as to render
financial aid to his wife for so long as he serves as a
soldier in the National Guard and to undertake the
maintenance of his brother who is studying in England.

(3) He, as the holder of a diploma of a higher School and
being of the 1959 Class is liable to 12 months’ service,
which he completes on 11.7.1979 and on which day
he is released.

(d) In view of the above we are of the view that his case
is not exceptional and the reasons which he invokes do
not constitute special circumstances.

3. He has about 5 months more service.

Lieutenant-General Ioannis Komninos
Commander™).

The Minister of Interior and Defence after considering the
contents of the application and the recommendations of the
Commander of the National Guard, decided to adopt such
recommendations and as a result, he dismissed the application
and he recorded his decision briefly on the letter of the Comman-
der of the National Guard with the word ““’AmoppitrreTon’™ (it
is dismissed) followed by his signature. The decision of the
Minister of Interior and Defence was communicated to the
applicant by letter dated 7.2.1979 (exhibit 1) signed by the
Director-General of the Ministry of Defence which reads as
follows:

“I have been instructed to refer to yvour letter dated 27th
February, 1978, whereby you apply for your release from
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the National Guard for the reasons you have stated in
the aforesaid letter, and wish to inform you that your
application has been examined carefully, but it has not
become possible to grant same”.

As a result the applicant filed the present recourse, whereby
he prays for, “a declaration that the act and/or decision of the
Respondent not to release the applicant from the National
Guard which was communicated to the applicant by letter
dated 7.2.1979, should be declared null and void and of no
effect whatsoever”.

The application is based on the following grounds of Law:

(a) The applicant alleges that on the basis of the decision
of the Council of Ministers No. 17341 of the 19th October,
1978, the respondent should have ordered the immediate release
of the applicant from the National Guard as he had been residing
abroad prior to the 14th July, 1974 and he returned to Cyprus
and enlisted in the National Guard prior to January, 1980—
that is, in July, 1978—and he served for more than six months.

(b) Itis contended that the respondent’s decision is contrary
to the letter and spirit of the decison of the Council of Ministers
specified in paragraph (a) above and that it should be declared
null and void and of no effect whatsoever.

(c) As regards the part of applicant’s application for release
from the National Guard on the ground of special reasons,
it is contended that the respondent’s decision to reject it is
illegal, in that it was taken contrary to section 4(4) of the
National Guard Laws as the respondent did not send the
applicant’s case for examination to the Board set up under
the said Law.

(d) In any case, the decision contravenes Anicle 29 of the
Constitution, in that it is not duly reasoned and, as such it
should be set aside.

Counsel for respondents in support of his opposition,
advanced the following grounds of law:

(a) The sub judice decision was correctly taken in the lawful
exercise of the respondents of their discretionary powers and
on the basis of all material facts of the case.
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(b) The sub judice decision does not in any way contravene
the provisions of Article 29 of the Constitution.

By the time this recourse came up for hearing, the applieant
had completed his National Service of twelve months, but
counsel on his behalf stated that the reason he was pursuing
this recourse was that if the applicant succeeds, then it was
a matter of claiming damages for the illegal act of the
respondents in not releasing him in compliance with the decision
of the Council of Ministers. -

In arguing legal grounds (a) and (b), counsei for applicant
submitted that the applicant was entitled to be released from
the National Guard after six months of service in view of the
decision of the Council of Ministers No. 17341 of the 19th
QOctober, 1978 and that the Minister of Interior and Defence
by refusing applicant’s application for his release, acted contrary
to the letter and spirit of the decision of the Council of Ministers.
The applicant, counsel argued, was permanently residing abroad
before the 14th July, 1974. Therefore, had he came to Cyprus
after such decision of the Council of Ministers was taken, he
would have been entitled to the benefit of satisfying his military
obligation by serving only for six months. He contended that
the decision should be given retrospective effect, because it
is worded in such a way as to cover any person who was resident
abroad permanently and who enlisted in the National Guard
before January, 1980. The meaning of the words used in the
decision of the Council of Ministers, should be taken as allowing
all this period, whether before the decision or after the decision,
in favour of such persons, provided they enlisted up to January,
1980. In his submission, there was a glaring mistake in the
interpretation of the decision because in his opinion it makes
no difference whether one enlisted before the decision was
taken or after such decision, provxded he enlisted within the
time fixed by the decision.

In support of his third legal ground, counsel for applicant
submitted that the Minister of Interior and Defence, by adopting
the opinion of the Commander of the National Guard who
had no locus standi in the case and deciding to dismiss
applicant’s application by acting on such opinion, the Minister
acted ultra vires the National Guard Laws. Counsel contended
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that under section 4, sub-section (4) of the National Guard
Laws, in cases of applications for exemption from service in
the National Guard for special reasons, the Minister has to
send the case for consideration to a Standing Committee before
a final decision is taken on the matter. Such course was not
followed in the present case and, therefore, the sub judice
decision was wrong.

Finally, counsel for applicant submitted that the reply of
the Minister which is embodied in the letter sent to the applicant,
copy of which was attached to the application, is lacking of
any reasoning. )

Counsel for the respondent submitted that the decision of
the Council of Ministers was taken after applicant had returned
to Cyprus and had enlisted in the National Guard and such
decision could not have retrospective effect. He contended
that the Minister of Interior and Defence had to give effect
to decisions of the Council of Ministers as from the day of
their publication in the official Gazette and had to interpret
it in accordance with its contents which, in the present case,
extended only to persons who, as a result of such decision,
would have decided to come to Cyprus and serve in the National
Guard. He submitted that under the accepted principles of
administrative law, an administrative decision cannot have
retrospective effect.

In dealing with legal ground 3, counsel contended that the
provisions of section 4, sub-section (4) do not come into play
in the present case, as the case of the applicant does not fall
within any of the exemptions enumerated under section 4.

Finally, on the question of reasoning, he submitted that in
the light of the material contained in the file of the case which
was produced as exhibit S, and the other material before the
Court, there is sufficient reasoning of the decision of the Council
of Ministers.

I shall deal first with contentions {(a) and (b) of counsel for
applicant.

It is one of the accepted principles of administrative law
that an administrative decision does not have retrospective
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effect. Under the Greek Administrative Law and the
decisions of the Greek Council of State, the rule against
retrospectivity of administrative decisions is well settled. In
Kyriacopoulos Greek Administrative Law, 4th Edition, Vol.
B at p. 400, we read:

Kot dpyfv | &roukt Siownmikd], wpdfis && Slvaton va
oxvon dvaSpowikés. Kal Touto &¢' fwds wiv Sidm elven
&PEPonov &v koatd TOV Ypdvov, els Ov &uiBpauev f mpdbis,
Toyvev f) a0y &ppoBidTng kol | ol Siabikaoia &o’ Etépou
8¢ Bidm 1) &ppobidtns Ty BownTikGv Spydwuwv Béov v
dokfjTan &v Syel THS Tapolons kdaoToTE vopIkils Kal Tpay pa-
TiKfis koratoTdoews. Kard kovove, & Ewopa &rroTtediouara
Tfis Tpdlews Siv Blvavtan v& Exrabdow els ypdvov Trpoye-
viorepov TS kBooews olTiis”.

(“In the first place, the personal administrative act can
have no retrospective effect. And this because on the
one hand it is uncertain if at the time to which the act
retrospects the same authority and the same procedure
was in force; and on the other hand because the authority
of administrative organs must be exercised in accordance
with the existing at the time legal and factual situation.
As a rule, the lawful results of the act cannot be applied
to a time prior to its issue”).

Certain exceptions to the rule are then set out but the present
case does not fall within any of such exemptions.

Also in Stassinopoulos “The Law on Administrative Acts”
(Dikeon Diikitikon Praxeon) 1951 Edition at pp. 368, 369
it reads:

“Kard xavdver, ) Brownrua) wpdfis Séov va Becopiiton loyy-
ovoa S & pEAAov kal oyl Sik o TapeAddv. ‘H dvadpo-
wkh loxUs Tiis SwoiknTikiis wpdfews d&moTeAel Efadpeov,
fimis 5&v elvon méwrore EmTerpauptvn. Kl drraifa kéermTon
onuaciav 7 Bidxpiols Ty kavonioTik®y drd T &ropmrddy

TpdEecov.

‘H &vabpopkdms &l 1@V  xowoviomikédv  Trpdecov—
‘AvaSpopely foyxus Tév xavoviorikév Tpdfewv slven xorr’
~&pyfiv &ouppifaoTos Tpds TV QUow auTdv, Sidm, v
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& B Tiis wovovioTikfis Tpdfews TiBépevos kavow &okTiion
dvadpopiktiv  loxiv, dvayxkaics 68Ast ocupmrapacUper  Tds
Umrd 1O xpdros ToU Trpoioyvovros kavévos TrapaySeioas
oxtoets, TorUTnY 8¢ dvartporiiy Btv fiBéAnoey 6 &’ ol ton-
pixtn 9§ xavonoTikly wpdis vépes. AdT olros, xaTd TS
yevikes dpyas, orepeitan, dv dupiPoiiq, Suvduews dvabpo-
mikfis, xai &&v elxe SeArjomt TowTnv dvabpoptiy, 8& domAl-
LeTo Emrions kal & véuos &1’ dvabpopikiis Suvduews f) 8& Biep-
pUBmls pnTds Tpds THY xaTelBuvow TadTny THY Yopnyn-
Gefoav  E§ovoioBéTnol. Els vés oxbpers ravrtas oTnpileton
TO yoMikdv &ficua, ke & ‘on ne réglemente pas pour
le passé’ ™. .

(“As a rule, the administrative act should be considered
as valid for the future and not for the past. The retrospect-
ive force of the administrative act constitutes an exception,
which is not always allowed. And it is here that the
differentiation between regulatory and individual acts
have significance.

The retrospectiveness of regulatory acts. Retrospective
effect of regulatory acts is as a rule incompatible to their
nature, because if the rule placed by the regulatory act
acquires retrospective effect, will necessarily influence
the relationship created by the pre—existing rule, and such
overthrow was not intended by the law on which the
regulatory act was based. Because this, as a general rule,
lacks, in case of doubt, retrospective effect, and if it wished
such retrospection, the law would have been armed with
retrospective effect or would have regulated expressly
to that direction the authorization granted. On these
lines it is based the French axiom by which ‘on ne
réglemente pas pour le passé’”).

and at page 370 of the same book—

e

H dvabBpopkdTns &l 18v &romxév SionTikév Tpddecv—
Kat &ml Tév dromndv SiomxnTixéy mpélecov loyie Emrions &
kavosv, 11 avron Stv Sdvavtan vé Eycoow dvabpopikty loyim,
&v pfy & vdpos Exn wpoPAdym kal EmTpiyn Tavumy, Tlpky-
pam, f &ropkh Siomnrikd Tpalis Biv Eye kaTd xavdva
Ty Slvauw, iva Trapaydyn dwdépous ouvvemelas els xpdvov
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TpoyevEoTEpov Tij§ TeAeidoews aldrig, TpdTov wv Bidmi
8ty slven BéPaiov, 8 els Tdv ypdvov, els dv BEAm dvabpdun
1) loyls abrfis, Toyvey 1) adth &ppoBidTns xal ) alm) & -
Bikaola, belrrepov B2 Bi6m 1) OpY xal oUuguwvos Tpos T
twoiay ToUu vduou &oxnois Tis &proBidTrnTos &mwonTel e’
&pytv 6trows 1) Awolknois Epapudln Tov véuov tv Syel wavToTe
Tiis Trapolons kartaoTdoews kol oUyl Tis ueAkovons fi Tiis
Treperouons”.

(“The retrospective effect of private administrative acts.—
And on the private administrative acts is valid also the
rule that they cannot have retrospective effect, if the law
has not foreseen and allowed same. In fact the private
administrative act does not have as a rule the force to
create legal results to a time previous to its execution,
firstly because it is not certain that at the time to which
its effect would go back, the same authority and the same
procedure was in force and secondly because the correct
and according to the law exercise of the authority demands
as a rule that the administration enforces the law in view
always of the present situation and the future or the past™).

Finally, in Kyriacopoulos “Greek Administrative Law”
4th Edition, Vol. B, p. 399, it is stated:

“Koard Tauta, f) Bownmikhy mpdfs dwoxtd Ewopov ioyuw
amd Tiis kowownoificews avrfis, eihe EmPaAdeTar eiTe 1
fy Bnuocicuois Ths mpdfecos v TH 'E.T.K., fi s Snuooias
yvwoTtoTroifiosws. "AWd T dvdpfewx 8t Tig loyxUos fis
Tp&lecos &pyovTan, kaTd Kowéva, kol T& Ewoua auThs &mo-
TeMopara. CAAAX Buvardv elven TauTa va petoTifevTon
xpovikéds efTe pds TO piAdov, dodwis TrpoceTén els TV
wp&fw &vaPAnTixhy alpeois fi Tpobeopla, eite kai Tpds T
mapeAddy, dodkis TpoocthaPey alrn dvobpopkiv loyiv™.

(“Therefore the administrative act acquires legal effect
from its communication whether the publication of the
act in the Gazette or its public notification is obligatory
or not. From the taking of effect of the act, commence,
as a rule, and its legal rosults. But it is possible that they
may be placed chronologically either to the future, when
there was added to the act a postponing additional term

183



Savvides J. loannides v. Republic (1983)

or time limit, or to the past when it took retrospective
effect™).

The contents of the decision of the Council of Ministers
in the case under consideration, are clear and leave no room
for construction that they indicate an intention to give retrospect-
ive effect to the decision. If such effect was intended, it could
have been expressed clearly in the said decision. In the result,
I find that the Minister of Interior and Defence in refusing
applicant’s application for his release on this ground did not
act contrary to the letter and spirit of the decision of the Council
of Ministers.

I come now to the next contention of counsel for applicant
that the sub judice decision was wrong in that the proper proce-
dure contemplated by section 4(4) of the National Guard Laws
has not been complied with.

Section 4 of the Principal Law of 1964 establishing the
National Guard (Law 20/64) provided as follows:

“4.—(1) Tnpovudvew Tév Brardlewy ToU Ebagiov (3) &mavres
ol TmoAltar Tfis Anuokparias &md Tiis Ing ‘lavovapiov ToU
trows ko' & ouemAfipwoay TO Sékatov SySoov Eros Tifs
fidkios v péypr Tiis Ins ‘levouepiov ol ftows xaf’ &
guvemAfipwoay Td TevrnkooTdv Eros Tis HAkias Twv Umd-
xewtan els oy Suwxrders ToU mapdvros Népou xal Uméyouv
oy pitway Ummpeclas fv i Auvépe.

(2) "H Urroxpiwaors Ummpeoias &v ) Auvdua SioxplveTan
el Umoxplwow Onreias kal Umroxpéwow ieédpov.
(3) "E€aipoivrten Tiis Uwd tou ESagiou (1) Unroypecooews—

() Tnpouvptvev TGV Sixtdfewv ToU Tapdvros Népou ol
UmnpeToivTes gl TOV oTpardy | Téy Suvdpars dopodeias
Tijs Anuoxperias:

() ol xAnpwol-

(y) ol poviuws ixrdg vijs Kimpov Siaptvovres mroAlrar iis
Anpoxparias:

(8) ol wardmv lovpixiis erdoeux dml i) Pdoet Tév Bux-
TéEewv ToU Tapértos Népou kpiBénes ds dxardAAniol™.
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(“4.-(1) Subject to the provisions of sub-section (3), all
citizens of the Republic shall, from the first day. of January
of the year in which they complete the eighteenth year
of their age and until the first day of January of the year
in which they complete the fiftieth year of their age, be
subject to the provisions of this Law and liable to serve
in the Force.

(2) The liability for service in the Force comprises liability
for a term of service and liability in the reserve.

(3) There shall be exempted from the liability under
sub-section (1)—

{a) subject to the provisions of this Law, persons serving
in the army or the security forces of the Republic;

(b) clergymen;

(c) citizens of the Republic permanently residing outside
Cyprus; K

(d) persons classified, upon a medical examination under
the provisions of this Law, as unfit™).

By subsequent amendments of section 4(3) of the principal
law certain additional catepories of persons exempted from
service were added (see, for example, amongst them, Laws
27/65 s. 2, 56/75 s. 2, 33/76 s. 2).

Section 4 of Law 20 of 1964 was amended by section 2 of

Law 14 of 1966 by the addition of sub-section (4) which reads
as follows:

“2. TS d[-:ﬂpov 4 ToU PaocixoU Népov Tpomomoleitan Sick
1Hs & aur® Tpoothikng ToU kdTwh Ebaglov:

4) 'O “Yrroupyds d&mopaoils &mt Tavrds StpaTos
dvaguoptvou &v oxton ut v alpeow oTpatevoipwy
trl i) Pdos Tou EBagiou (3).

Tipds Tév oxomdv Tolrov & ‘Yrroupyds owiord oup-
pouvAsutnclv dmiTpomiy & Tév U alrrou Siopifoptucoy

weAdvy kol Trpoedpevoptvny Ud  Trpociimou  EovTos
vopixty xardpTigw UmroSeuvopdvou Urd Tou ‘Ymoupyou
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Trpds takplPwow TEY TpayHaTiKidY YeyovdTwy ikdoTns
TEQITTTWOEWS Kol UroPoAiiv Trpds alirdv Tou Topiopatos
Tiis Uwd Tiis fmitporriis yevopéung Epelung”.

(2. Section 4 of the principal law is amended by the
addition thereto of the following sub-section:

(4) The Minister decides on every matter in respect
of the exemption of conscripts by virtue of sub-section
3.

For this purpose the Minister constitutes an advisory
committee the members of which are appointed by
him and presided over by a person having legal
experience and indicated by the Minister for the
verification of the actual facts of each case and the
submission to him of the report of the investigation
carried out by the committee™).

The duty of such Advisory Comimittce was as it appears
from the context of the law to verify the facts in each case
submitted to it by the Minister and advise the Minister accord-
ingly, but only in cases falling under the provisions of section
4(3) of the National Guard Laws and not for any other cases
falling under other provisions of the respective laws.

The applicant in the present case does not fall within any
of the categories enumerated under sub-section (3) of section
4 of Law 20/1964 or any of its subsequent amendments and
no argument has been advanced to the contrary. Applicant,
however, seeks to rely on section 9(1) of the Law on the ground
of special reasons. Such section was introduced by section
6 of Law 26 of 1965, whereby section 9 of the principal Law
(20/64) was amended. Section 6 of Law 26 of 1965, reads
as follows:

“6. To &pBpov 9 Tou PaogikoU Népov TpomomoeiTan dog
drorobuws:

(o) B THs dvTikataoTéoews Tou mAayiotiTAov Bid Tou
dxoAovbou *Amdiueis oTpaTeugipor’.

(B) B THs mpoodhikns Tou xérwd EBagiou, Tou Upora-
pévou pipous ToU &pBpou dpifipouptvou G Eagiov (2):

186

15

20

25

30

35



15

20

25

30

35

3 CLR. Ioannides v. Republic Savvides J.

(1) Td “Ymoupywdv ZuuBolhiov 81° dmopdoews
aUou, Snuomievpbvns ey v Erionuov dpnpepiBa TS
Snpokparias, &mwoAler oTpaTevoipous EiTe koTd KAGOW
fi Tufjux oUTiis elte xoTd mepigepelas f) kammyoplas
f) s Eorpemixds meprrrdoes kot &ropa T althoet
Toutwy kal Adyw elfikdv meproTdoswv’ .

(6. Section 9 of the principal Law is hereby amended
as follows:-

(a) by the substitution of following for the marginal title:-
‘Discharge of servicemen’.

(b) by the addition of the following sub-section, the

existing part of the section being numbered as sub-
section {2):-

‘(1) The Council of Ministers may, by decision
published in the official Gazette of the Republic,
discharge servicemen either by age group or part
thereof or by areas or categories or, in exceptional
cases, by persons on their application and because
of special circumstances’ ).

It has been the contention of counsel for respondent that
the provisions of section 4, sub-section (4) do not come into
play, as such provisions are only applicable to cases falling
within the provisions of sub-section (3) of section 4. Such
contention might be correct in so far as the situation was till
the enactment of Law 33/76, whereby sub-section (4) of section
4 of the principal Law was amended by extending the functions
of the advisory committee to any matter on which the Minister
of Interior is empowered to decide not only under sub-section
(3) of section"4 but under any provisions of the law. Such
amendment reads as follows (see section 2(d) of Law 33/76):

“(8) &ix Tijg &v e ToU Bagiov (4) altol mwpoodixns
Tiis dxoAoUfou tmeuidfews, Tiis els TO TéAos ToU & Adyw
tbaplov TeAslas dvTikatorapbvns Sik SUo oTiypdv:

‘Noetran 611 mdoa olrw ouoTabeloa oupPoulsuTik
trirporhy 0& mpoPaivn els dfoxpiPwow TéV TparyuarTIkGY
yeyovoTwy Ek&oTns TMEPITTTAOEWS TrapaTepTTopévns els el
UTrd Tou “Yroupyou kai els UmoPoAdiv wpds ooy ToU Tropi-
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opatos Tiis T @UTHs ysvouéuns épelvns &v oyéorr Tpds
mav Spa Emi ToU dmrolou & *Ymoupyds dmogaciler Buvdus
olag8firoTe Siatdéews Tou Tapdvros Népou, fi oiacdhmoTe
dropdoews ToU “Ymoupywkou ZupPourlov &Sofefons
éxd18opévns, 1) olwvdimore Koavoviopdv &Bobbvtwv ) G-
Soutveov Il TR Pdoar Tou Tapdvtos Népou.”

(““d) by the addition at the end of sub-section (4) of the
following proviso, the full stop at the end of the said
sub-section being substituted by a colon:

Provided that every such constituted committee will
proceed to the verification of the actual facts of each case
forwarded to it by the Minister and to the submission
to him of the report of the investigation carried out by
it in respect of every matter on which the Minister decides
by virtue of any provision of this law, or any decision of
the Council of Ministers given or to be given, or any Regu-
lation issued or to be issued by virtue of this law™).

The effect of such amendment was that cases not specifically
falling within sub-section (3) of section 4 but falling within
the provisions of section 9(1) whereby release from the National
Guard is claimed for special reasons, as it is the case of the
applicant in the present case, fall for consideration within
the functions of the advisory committee contemplated by
sub-section(4).

It is apparent in the present case that the Minister of Interior
and Defence adopted the opinion of the Commander of the
National Guard that no special reasons existed in the present
case for the release of the applicant. The Commander of the
National Guard, however, was not the appropriate organ to
advise the Minister on such issue and his opinion should not
have guided the Minister in taking his decision. The case
of the applicant was a case properly falling within the ambit
of the advisory committee and it was the duty of the Minister
to have sent such case for consideration and inquiry as to the
facts to the Advisory Committee, and wait for the conclusions
of such Committee before taking his decision. In the result,
I find that the way the Minister of Interior and Defence acted
in taking the sub judice decision was wrong and that the proper
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procedure which ought to have been foliowed was not followed
in the present case. The recourse, therefore, succeeds on this
ground.

1 find it unnecessary to deal with the last contention of counsel
for applicant in that the sub judice decision was not fully
reasoned as I have already concluded that the decision was
wrongly taken.

For all the above reasons, this recourse succeeds and the
sub judice decision is hereby anntlled. In the circumstances
1 make no order for costs.

Sub judice decision annufled.
No order as to costs.
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