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[TRIANTAFYLLIDES, P ]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

THE ADMINISTRATORS OF THE ESTATE OF
ALKIS DEMETRIOU AND OTHERS,
Applrcants

THE MUNICIPAL COMMITTEE OF LARNACA,
Respondent,

{Cases hos 4375, 44475, 48(75.
49/75. S0/75, S1/T9)

Adoumstiaine Law—Exvioutory adl or deasion—Composite  adyii-
mstiaine  ad—-Hidarducal  recewrse—Qnee procediie foi
resorted to nitialny complaned of wdmuusteatine act foses i
evecrory narmie ad car no lenger bo challenged by a 1ecounse
under Article 146 of the Constuution— Onlv the fraad ountcom.
of the admunstratne proccss 18 of (xcawtory natwe and can be

i

challenged Dy e secourse—Sueer wudoming scheme  published
wndes secrion 12 of the Suedts and Buldogy Regulation Law
Cap 96— Objecnions agamst the Schome to the Moster af fnte -

1} tor und ¢ section 8 of the Law and 1cpection tieivaf—Rocons s
agamst onginal sdhieme—Adoption and publication of the scheni
aned 1epcction of olyect.on constitute a composite adminiiratin
actton—And onh the pmal docision vopccting the obgection (ould
he challonged by o 1ccouise

15 Following the publication of a scheme by the iespendem
for the straigthening and widening of “"Awia Phaneromen:
avenue In Larnaca, which was published in the Official Gazette
under sccuon 12 of the Streets and Bulddings Regulation Law
Cap 90, ihe applicants objected against the scheme to the M-

20 ster of Interior  The objections were considered and rejected
by the Minister of Intertor under section 18% of Cap 96 and the

*  Scction 18 s quoted at pp 13H8-1320 post
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applicants were informed accordingly. There followed recourses
by applicants only against the decision which was taken by the
respondent Municipal Committee in relation to the above
scheme.

On the issue that as hierarchical administrative recourses were

made by the applicanis, by way of objections, to the Minister of
Interior these recourses ought to have been made against the
decision of the Minister of Interior by means of which the said
objections were rejected, or. at least, against such decision too.
a5 that decision was the last step in the relevant administrative
process:

Held, that once the procedure of seeking a review by higher
authority has been resorted to the initially complained of admi-
nistrative act or decision, in respect of which such review has
been sougiit, loses its executory nature and can no longer be
challenged by a recourse under Article 146 of the Constitution;
that it is only the final outcome of the administrative prccess,
through the decision given on completion of the review, that
is of exccutory nature and can be challenged by a recourse;
that the decision of the Municipal Commitiee of Larnaca to
adopt and publish the scheme in question and the consideration
and rejection by the Minister of Interior of the objections against
such scheme constitute a composite administrative action and,
consequently, it is only the final decision of the Minister regard-
ing such scheme, under section 18 of Cap. 96, which could be
challenged by a recourse; that though once a recourse had been
made against the said decision of the Minister there could be
examined, in the course of determining such recourse, the validity
of any constituent part of the relevant composite action, such
as the aforementioned decision of the Municipal Committee
of Larnaca regarding the scheme concerned, the said decision
of the Municipal Committee of Larnaca could rot be challenged
on its own and directly by the present recourses as it was not the
final stage of the composite administrative action of which it
formed part; accordingly these recourses should be dismissed.
(Question whether or not the decision regulating the objections
may be treated as being challcnged, also, by means of the present
recourses, even though this is not stated to be so in such recourses
left open and to be considered on the application of countel
for the applicants).

Applications dismissed.
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Recourses.

Recourses against the validity of the scheme for the straighten-
ing and widening of “Ayia Phaneromeni” avenue in Larnaca.

L. Papaphilippou, for the applicants.

G. Nicolaides, for the respondents.
Cur. adv. vudt.

TrRIANTAFYLLIDES P. read the following judgment. By means
of the present recourses, which were heard together in view of
their related nature, the applicants challenge the validity of a
scheme which was published in the Official Gazette of the
Republic on the 5th July 1974 (see No, 1188), under section 12
of the Streets and Buildings Reguiation Law, Cap. 96, for the
straightening and widening of ‘““Ayia Phaneromeni’” avenue in
Larnaca.

After the publication of the scheme in question applicant in
case 43/75—who has died later before the conclusion of the
hearing of these cases—objected on his own behalf, and as
the advocate acting for the applicants in the other of these
cases, against such scheme, by letters addressed, on 22nd
November 1974 and 28th November 1974, to the Minister of
Interior.

The above objections were considered and rejected by the
Minister of Interior under section 18 of Cap. 96, as amended
by section 3 of the Streets and Buildings Regulation (Amend-
ment) Law, 1974 (Law 13/74), and the applicants were informed
accordingly, by means of a letter dated 25th February 1975,
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which was addressed to all of them through the applicant in
case 43/75,

Then, the applicants filed these six recourses only against the
decision which was taken by the Municipal Committee of
Larnaca in relation to the aforementioned scheme.

Counsel for the respondent has raised the issue that as hier-
archical administrative recourses were made by the applicants.
by way of objections, to the Minister of Interior these present
recourses ought to have been made against the decision of the
Minister of Interior by means of which the said objections were
rejected, or, at least, against such decision too, as that decision
was the last step in the relevant administrative process.

The aforementioned section 18 of Cap. 96 reads as follows:
“18.—-(1) Tas écTig—-
(o) Biv ixavorroligiTal—

(i) &f dmopdoews Tiis Gpuodlas dpyiis ékBobeions Bu-
véuer Tou aplpou 3, 6, 9

n

(n) & Baraypoatos ikBobévros Yo TauTng Suvdpe
Tou &pfpou 15- f

(iii) &k Biatdyparos kdobévros Umo TaUTns Buvduer
ToU &plpou 15A:

() dvicratan els oxédia TapackevaoBivta Uird THs &ppobiag
Gpyfis Buvdper Tou &ppov 12,

Blvaton, VTS cikooy fipgepdv &d Tis el aurdv wowoTain-
cews Ths AmoQdorws TS dvagepopévng els Ty Umoma-
p&ypagov (1) Tis mapaypdgov (o) Tou TrapdvTos {Sagiou
i ToU SiaTérypaTos Tou &vagepopévoy Eis TV UTTOTRPCY pagov
(i) Ths oUTiis Tapaypdgov fi Evrds EmTd fuepdy &md Tis
gls ciTOV Kowotroiotws ToU BIaTdyNaTos TOU Qvapepouévoy
gis Ty Umomrap&ypagov (i) Tiis aUTis Toapaypapoy kal
ke olovBriroTe Xpdvov kab' dv T oxtdia elven Exrebeinéva
Tpds  EmBecopnoty, sis TH TEplTTwo Tis Tapaypdpou
(P) wou Tapdvros EBagiov, &' tyypdgpou wpooeuyfis, v
f| &xTelBevron of Tpds UmooTipifiv TaUTns Adyot, is Tov
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3 CAR.  Demetriou and Others v. Mun. Committee I./ca  Triantah llides P.

Ymoupydv 'Ecwrepikév v wpooBdAn Ty TowadTRy dmo-
qacw, Bidraypa i oxédio.

(2) ‘'O “Ywoupyos 'EowTepikéiv EeTdler w&oow ig ooy
yevopdny  TTpocpuyty  GueAhnTi, Eow BE, ey olavBhymoTe
3 ouykexptpévny mepiTTwow, fifeke fewprion ToUTo drarykaiov
fi oxomipoy, drovet Tj &AAws 8iber v eUkonpiov gis TOV Trpo-
gesUyovTa omws Umoortnpifn rols Adyous &’ dv oTnpileTon
7 rpooquyd. "0 "Yroupyos dmogacider i Tdons Tpoogu-
yfis ¥ TayuTepov Kkai koworroiel dueAAnTi THY dmdgacw
10 avtou tls TOV Tpooceelyova:

NosiTca 6T1 & "YTroupyts SlvaTan v dvabiéon els Asrtoupyoy
fj émTpoTNY AstToupy @y ToU YTroupysiou Tou &mws £feTdoT
dproutra BépoTa dvaguopeva tv T TpoopuyT kod Yoy
gl aldv TO woplopa Tis ToladTns EeTdoews Tpd TR UTO

S ToU ‘YmoupyoU &kbéotws dmopaorws ovUtou £l Tis Tpo-
oPpUYTs. '

(3) ‘O pn ikavomormndels fx Tiis dTogpdotws ToU “Yirounyou

Euverren va Trpooplryny £is TO SwaoThplor GAAG péypr S

Ume Tou ‘Ymoupyou #kBooewes Tfis dmopdosws alToU &

20 TEPITTIOGE! TTpocoUYTS el alTdy A & mepiTiraaoe: un Trpo-
ceuyfs el aldrdv yéypl TFs Tapdbou TéY Trpotomddy TV
rpoPhemoptveay els TO EB&grov (1) Bk Y KaTayx®pIGIY

tEpopy KIS TpoaPuYTis, 7| Amdpauis, 1o BidTayua | T& oxébix

Tiis Gppobias dpyfis. s 8 fTo f mepimwrwolg, Bty kadi-

25 oTAVTal EKTAECTA .
18~y Any person who—
(a) 1s not satisfied— '
(1) Dby a decision of the appropriate authority issued
under section 3, 6 o 9 or
RIY) (ii} by an ordcr issued by the appropriate authority
under section 15; or
(ili) by an order issued by the appropriate authority
under section 15A: :
(b} objecty 1o plans prepared by the appropriate authoiily
35 under section 12,

may. within twenty days from the notifications to him ol
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the decision referred to in sub—paragraph (i) of paragraph
(a) of this subsection, or the order referred to in sub-para-
graph (ii) of the same paragraph or within seven days from
the notification to him of the order referred to in sub-
paragraph (i) .of the same paragraph and, in the case of
paragraph (b) of this subsection, at any time within which
the plans are open to inspection, by an appeal in writing
to the Minister of Interior setting out the grounds in support
thereof, appeal against such decision, or order or plans.

LW 1Y

(2) That Minister of Interior shall forthwith examine 10
every appeal made to him and if, in any particular case.
he considers it necessary or expedient, he shall hear or
otherwise give an opportunity to the appellant to support
the grounds of the appeal. The Minister shall decide on
every appeal the soonest possible and shall forthwith com- |
municate his decision to the appellant:

ih

Provided that the Minister may appoint an officer or
a committee of officers of his Ministry to investigate certain
questions arising in the appeal and submit to him the out-
come of such investigation, prior to the issue by the Minister 20
of his decision on the appeal.

(3) Any person who is not satisfied by the decison of the
Minister may make a recourse to the Court, but until
the decision of the Minister has been issued, where an
appeal has been made to him, or, where no appeal has
been made to him, until the expiration of the time limits
specified in subsection (1) for the making of an appeal,
the decision, order or plans of the appropriate authority,
as the case may be, shall not be enforced™).

[
A

It may be observed, at this stage, that section 18 of Cap. 96, 3¢
as it stood prior to its repeal and re—enactment by section 3
of Law 13/74, was considered in Malliotis v. The Municipality
of Nicosia, (1965) 3 C.L.R. 75, 82, and it was stated then that
subsection (2) of section 18 had to be modified under Article
188 of the Constitution, in the light of Article 146 of the Consti- 33
tution.

It cannot be said, however, that the new section 18 of Cap.
96, which was introduced by Law 13/74, as aforesaid, offends
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3 C.L.R. Demetriov and Others s. Mun, Committee L/ca  Triantafylildes J*.

against Article 146 of the Constitution in any way, since, in
my opinion, it provides for review by means of a hierarchical
recourse in a manner compatible with the said Article 146.

In Pelides v. The Republic, 3 R.S.C.C. 13, the following were
stated (at pp. 17, 18):

“The Court takes this opportunity of stressing thai though
Article 146 grants it exclusive jurisdiction in administrative
law matters there is nothing in such Article to prevent
procedures for administrative review of executive or admi-
nistrative acts or decisions from being provided for in a
faw. Such review may be either—

(a) by way of confirmation or completion of the act or
decision in question, in which case no recourse is
possible to this Court until such conlirmation or con-
pletion has taken place (e.g. under section 17 of CAP.
96); or

(b) by way of a review by higher authority or by specially
set—up organs or bodies of an administrative nature,
in which case a provision for such a review will not
be a bar to a recourse before this Court but once the
procedure for such a review has been set in motion
by a person concerned no recourse is possible to this
Court until the review has been completed.

Such review procedures, as aforesaid, are in no way
contrary to, or inconsistent with, Article 30 of the Consti-
tution because specially set~up organs or bodies of an admi-
nistrative nature are not judicial committees or exceptional
Courts in the sense of paragraph 1 of such Article”.

The above approach to the nature of the jurisdiction under
Article 146 of the Constitution, as expressed in the Pelides
case, supra, has been referred to with approval subsequently
in our case-law, as for example in Christofides v. Cyprus Tele-
communications Authority, (1979) 3 C.L.R. 99, 122; and, actually.
in cases such as Roditis v. Karageorghi, (1965) 3 C.L.R. 230,
242, Yerasimou v. The Republic, (1978) 3 C.L.R. 36, and (1978)
3 C.L.R. 267, 269, and Economides v. The Republic, (1978)
3 C.L.R. 230, 234, it was held that once the procedure of secking
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a review by higher authority has becn resorted to the initially
complained of administrative act or decision, in respect of
which such review has been sought, loses its executory nature
and can no longer be challenged by a recourse under Article
146 of the Constitution; and that it is only the final outconte of
the administrative process, through the decision given on com-
pletion of the review, that is of executory nature and can be
challenged by a recourse (and see, also, in this respect, the Digest
of the Case-Law of the Council of State in Greece (“"EUpetni-
prov Nouchoyias ZupPoudiov Tis "Emikparreios™). 1971-1975.
vol. I, pp. 105-108).

The decision of the Municipal Committee of Larnaca to adopt
and publish the scheme in question and the consideration and
rejection by the Minister of Interior of the objections against
such schemie constitute a composite administrative action and,
consequently, it 1s only the final decision of the Minister
regarding such scheme, under section 18 of Cap. 96, which could
be challenged by a recourse. Though once a recourse had been
made against the said decision of the Minister there could be
examined, in the course of determining such recourse, the validity
of any constituent part of the relevant composite action, such
as the aforementioned decision of the Municipal Committee
of Larnaca regarding the scheme concerned, the said decision
of the Municipal Committee of Larnaca could not be challenged
on its own and directly by the present recourses as it was not
the final stage of the composite administrative action of which
it formed part (see, in this respect, inter alia, Conclusions from
the Case-Law of the Council of State in Greece (“TlopiopaTa
Nowporoyias Tou ZupPouliov Tiis 'Emkpatelas™), 1929-1959,
pp. 241, 242, 244, the Decisions of the Council of State in
Greece in cases 2916/72, 3495/72 and 3849/73, as weil as the
judgments of our Supreme Court in foannou v. The Electricity
Authority of Cyprus, (1981) 3 C.L.R. 280, 299-302 and Mitidou
v. Cyprus Telecommunications Authority, (1982) 3 C.L.R. 555,
577-581).

For all the foregoing reasons these recourses, which have
been made only against the initial decision of the Municipal
Committee of Larnaca to adopt and publish the scheme in quest-
jon, havc to be, and are hereby, dismissed because they have
been made only against such decision after it had lost its execu-
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tory nature, in view of the resort by the applicants to the remedy
of hierarchical recourses provided for by section 18 of Cap.
96, and had, thus, become part of the composite administrative
action which culminated in the decision of the Minister of Interior
in respect of such hierarchical recourses.

In view, however, of certain observations which 1 have made
in the Economides case, supra (at p. 235), 1 think that it is open
to counsel for the applicants to consider whether or not it is
possible 10 be maintained, in the circumstances of the present
proceedings, that the decision of the Minister of Interior rejecting
the objections of the applicants to the scheme in question may
be treated as having been challenged, also, by mcans of the
present recourses, ¢ven if this was not stated expressly in such
recourses (sec, inter alia, in this respect, the Digest of the Case-
Law of the Councii of State in Greece (““Evpemipiov Nopohoyias
SupPouriov s "EmkpaTeias™), 1971-1975, vol.1, pp. 185-188.)

If counsel for the applicants applies within tiiree months from
today that the above possibility should be considered by the
Court then these cases will be fixed for further arguments in
this respect. Otherwise they will remain finally dismissed,
but with no order as to their costs.

Order accordingly.
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