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[DeEMETRIADES, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS KARAGEORGHIS,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMITTEE,
Respondents.

(Case No. 258/82).

Administrative  Law~—-Public  Officers—Promotions-——Annulment by
administrative  Court—-On ground of striking superiority  of
applicant over interested party—New  decision by respondonts
promoting the intevested party—Neo new facts before them other

5 than those which were before them when they reached the annalled
decision—Nor any other fucts which annulling Judge had not
before hin—New decision reached on insufficiemt reasoning and
on grounds of re-assvsspreni of the interested party which were
inexistent— Amulled.

Judicata— Recourse for anmulment—/Issue decided and no appeal
Sfited—Constitutes a res judicata with regard to the parties 1o the

10 Re

e

reconNrse.

The applicant and the interested party were candidates for
promotion to the post of General Inspector of Elementary
15 Education. On the 22nd October, 1980, the respondents decided”
to promote the interested party 10 the above post. This promo-
tion was annulled by the Supreme Court upon a recourse by the
applicant (see Karageorghis v. Republic (1982) 3 C.L.R. 433
on the main ground* that applicant was an eligible candidate
20 who was strikingly superior to the one selected. '

On the 11th May, 1982 the respondents decided** to promote

*  The grounds of annulment are found at pp. 1214-1216 post.
** The decision is quoted at pp. 1216-1218 post.
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again the interested party to the said post, retrospectively, as
from the 1st November, 1980; and hence this recourse.

Held, that the respondents, in reaching their decision did not
have before them any facts other than those which were before
them when they reached their decision on the 22nd October,
1980, nor any other facts which the annulling Judge had not
before him when he came to the conclusion that the decision
challenged by Recourses Nos. 371/80 and 483/80 had to be
annulled; and that, therefore, the respondents reached their
new decision to promote the interested party to the said post
on insufficient reasoning and on grounds of re-assessment of
the interested party which were inexistent; accordingly the sub
judice decision must be annulled.

Held, further, that the issue of the eligibility of the interested
party as a candidate to the said post was in fact decided in his
favour in the previous recourse and since no appeal was filed
by the applicant, the present applicant, against the judgment
delivered in that recourse on this issue, such issue is, with regard
to the present parties, a res judicata.

Sub judice decision annulled.

Cases referred to:
Karageorghis v. Republic (1982) 3 C.L.R. 435 at pp. 437-439;
Pieris v. Republic (1983) 3 C.L.R. 1054,

Recourse.

Recourse against the decision of the respendents to promote
the interested party to the post of General Inspector of Element-
ary Education in preference and instcad of the applicant.

A. Trianiafyllides, for the applicant.
R. Vrahimi (Mrs.), for the respondents.

A. S. Angelides, for the intcrested party.
Cur. adv. vult.

DEMETRIADES J. read the following judgment. The
applicant, an Inspector of Elementary Education since 1966,
is, by means of thc present recourse, chailenging the decision
of the Educational Service Committee, which was taken on the
11th May, 1982, to promote Ms. George Papalcontiou (here-
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inafter referred to as the “interested party”) instead of him to
the post of General Inspector Elementary Education, retrospect-
ively, as from the 1st November, 1980.

The applicant based his application on the following grounds
of law:

*“). The decision complained of has been taken in excess
or abuse of powers in that the respondents disregarded
the striking superiority of applicant vis-a~vis the interested
party as well as the very superior seniority, experience,
qualifications and merit of applicant vis-a-vis the interested

party.

2. Interested party Papaleontiou is not qualified under
the Scheme of Service (Exhinit i) because he does not
possess the requirement of service of at least two years
in the post of Inspector of Elementary Education.

3. The decision complained of has been made in spite
of the fact that the interested party has no confidential
reports in his file for the last several years.

4. The decision complained of is not duly reasoned.

5. The decision complained of is in direct contravention
of the judgment of the Supreme Court in Appl. Nos, 371/80
and 483/80, wherein the Court decided that the applicant
was ‘strikingly superior’ to the interested party, as well
as with several other parts of the above judgment, reference
to which will be made at the trial™.

The respondents opposed the application and based their
opposition on the ground that the sub judice decision was right,
lawful and within the limits of the discretionary power given
to them by the Educational Service Law, 1969 (Law 10/69).

The facts of the case are in brief the following: The applicant,
after serving as an elementary school teacher, was, on the 15th
September, 1966, appointed to the post of an Inspector of
Elementary Education, in which post he has been serving since
then. The interested party was appointed to the same post
on the 1st February, 1977, but as he was granted a scholarship
for higher studies in the United States, he served in that post
only till the 18th August, 1977. Having completed his studies,
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he resumed his duties as an Inspector of Elementary Education
on or about the end of May, 1980. On the 22nd October, 1980,
the respondents, after a request by the Director—General of the
Ministry of Education and after they proceeded to interview a
number of candidates, amongst whom were the applicant and
the interested party, decided to proiote the latter to the post
of General Inspector of Elementary Education as from the st
November, 1980. As a resuit of that decision of the res-
pondents, the applicant filed Recourses Nos. 371/80 and 483/80.
by means of which he applied to the Court for the annulment
of the promotion of the interested party to that post. Mr.
Justice HadjiAnastassiou who tried the satd recourses, in annul-
ling the decision of the respondenits (sce Karageorghis v. The
Republic, (1982) 3 C.L.R. 435) appears to have held (sce pp.
437 to 439) as follows:

“(1) Seniority is one of the factors to be taken into account
in effecting a promotion and it may be the decisive one
if all other things are cqual; that when all other factors
are equal clear and cogent reasons should be given by the
appointing organ for disregarding the factor of seniority:
that an administrative Court will intervene in order to
set aside a promotion when satisfied by an applicant in
a recourse before it, that he was an eligible candidate who
was strikingly superior to the one who was selected, because
only in such a case the organ which has made the selection
for the purpose of an appointinent or promotion is deemed
to have exceeded the outer ltuits of its discretion and,
therefore, to have acted in excess or abuse of its powers;
that looking at the relevant minutes of the respondent
Commission, there are no reasons at all why applicant’s
seniority was disregarded; that, therefore, this Court is
bound to hold that, all other things being more or less
equal, applicant’s seniority ought to prevail; that applicant
has, therefore, discharged the onus of satisfying this Court
that he was an eligible candidate who was strikingly super-
ior to the one selected and the respondent has thus, exceeded
the outer limits of its discretion, and, therefore has acted
in abuse of its powers; that, moreover, this Court is bound
to hold that the respondent Commission has not exercised
its discretion in a valid manner through failure to take
in its exercise into account all material considerations,
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namely the consideration of seniority; accordingly the
sub judice promotion of interested party Papaleontiou
must be annulled.

(2) Under 5.35(3) of Law 10/69 in making a promotion
the Commission shall have due regard to the confidential
reports on the candidates and to the recommendations
made in this respect by the Head of Department; that this
provision is taken to mean recommendations of the Head
of Department relating to the candidates; that as it appears
in the relevant minutes of the Commission, no definite
recommendation was made in favour of any of the candi-
dates by the Head of Departinent; and though he stated
that his reccmmendations and views on each of the candi-
dates appear in their files, no such, at least recent, views
and recommendations appear in any of the files of the candi-
dates; that, thus, the decision of the Commission was taken
in a manner contrary to law, namely, the aforesaid s. 35(3)
and also without sufficient knowledge of or inquiry into
all relevant factors, a situation that renders the sub judice
decision contrary to law in the sense of Article 1456.1 of
the Constitution (see Tryfon v. Republic, (1968) 3 C.L.R.
28, and Christides v. Republic (1966) 3 C.L.R. 732 where
it was held that absence of knowledge of or inquiry into
relevant factors leads to annulment of an administrative
decision and that in exercising its discretionary powers,
the administration must take into account afl relevant
factors); accordingly the sub  judice decision must be
annulled for this reason too.

(3) It is a settled principle of administrative law that a
decision must be duly reasoned and that the lack of due
reasoning renders a decision contrary to law and also in
abuse and excess of powers; that the requirement of due
reasoning must be more strictly observed in the case of a
decision of a collective organ unfavourable to the subject
(see -Eleftheriou v. The Central Bank, (1980} 3 C.L.R. p.
85); that the sub judice decision was not duly reasoned
and was, therefore, contrary to the principles of admi-
nistrative Law and thus contrary to law in the sense of
Article 146.1 of the Constitution; accordingly it must be
annulled for this reason as well.
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{4) The sub judice decision is invalid for the following
reason too: Among other matters taken into consider-
ation in preferring interested party Papaleontiou was ‘the
personal evaluation formed by the members of the Commis-
sion about each one of the candidates from their personal
interviews’; that in the absence of any record in the relevant
minutes as to the result of the interview and in the absence
of any indication as to whether a system of marking was
adopted so as to enable this Court to examine how and
why it was reasonably open to the respondent to act upon
the results of the personal interview, notwithstanding the
substantially greater seniority of the applicant, such a
general statement in the minutes of the respondent, as
aforesaid, cannot have the effect of rendering the promotion
of interested party Papaleontiou one which can be treated
as having been properly decided upon in the exercise of
the particular powers of the respondent.

(5) The sub judice decision must also be annulled for
lack of due enquiry into a most material aspect of the case;
that confidential reports are by law (5.35(3) of Law 10/69),
a factor which is taken into consideration in considering
promotions; that in spite of the absence of recent confident-
ial reports on interested party Papaleontiou, the respondent
Commission failed to initiate or conduct an inquiry into
the existence or not of confidential reports; that a failure
to make a due inquiry results due to contravention of well-
settled principles of administrative law in the invalidity
of the relevant administrative action because the notion
of law under Article 146.1 of the Constitution has to be
construed as including the well settled principles of admi-
nistrative Law™,

On the 11th May, 1982, that is to say six days after the above-
mentioned judgment was delivered, the respondents, at a meet-
ing that they held, decided to promote again the interested party
to the said post retrospectively as from the 1st November, 1980.
The reasons given by them in reaching their said decision, the
sub judice one, appear in the minutes kept at their meeting and
are the following:

** ‘H ’Emitpomty dpou Ehafe Umdym SAc Ta md wved xal ud
B&on Thyv &fla, T& Tpoodvra kal THY &pyatéTnTa, Tis oUoTE-
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oeis ToU AevbBuvtfi AnpoTikfis “Extranbeloecs (&mus elyav
txppaotel oTis 22.10.1980 kal BievkpivioTsl oTh onpepivy
guveBpicon), Tis UTmpeotexts dkbloss T yvaun s Y&
Tov kaBbva &md Tols Uroymeplovs kol dpoU Ebuwae T Séovoa
paputnTa 0T1d KB voupo xpiThipio kal dokuwtes T Hx-
kp1ikny TNy Efovoia, kpiver Tov k. T, TTarradsovtiou &5 kaTah-
ANASTEPO Y& TTpoaywyn ot Bton Tou Mevikou “EmiSewopnTii.

*H 'Emrpot Becopel 1 ) Urepoyty tédv &AAwy Umoymeluv
Saov &pop& ThY dpycdTnTa BEv pmopel v dvmorabulo
v Urrepoxf) ToU . TTomradeovriov oTis SiomnTikés kal épya-
vorikds IkavdrnTes, oTls Tpocwmixds oxéots, xal o owo-
Aty Tou mpoogopd katd TH Woxpdypovn ExmanBeuTikd
Umnpegia rou xai iBicdTepa oy Bfony AwvbuvT, Ki' olrrd
yiatl ol &Ador Utroytigiol YoTepouv (Bvavmi Tou k. Tlora-
Acovtiou) of Paoikols Toutls ou ) "EmiTpoTry Becopel dra-
palTnTa TpoodvTa yid Ty EmTuy i ixiéheon Ty xanKrovTwov
Tijs Bioews Smws TrpokUTrTEl &AAwoTE kai dwd Td Tpoova-
pepbvTa drrooTrdopaTa TV Ummpeotakdy Ekbéorwy kal £161-
xorepa: ‘O k. Kevoravtividng 8év SiaxpiveTon oy fyerind
ikavéTra kal oThy Emdpkeia o)  Tapoloa Epyacia
(competence to present work). ‘O k. Topvdpng &&v Siaxpi-
vetan oty TpwToPovrla kal oThy Ewépreia (competence)
oMy Tapovcx fpyacia. ‘O x. TovTteAidng biv Siaxplveran
ot SwiknTikh/Erowrnikh kad T fyeTkh) kevdrnTa, O
k. Kapayiopyns Stv Gecopeiron guvepydaipos xal btv Biaxpl-
vetan otls dvBpdomves oxtoes kal oy fiyeTikd kavérnTa
T’ alrous dkpifdys ToUs Topels, & k. TlomwaAsovtiov xata-
pavids UTrepéyer.

‘H *Emrpond) "Ermatbeurtikiis ‘Ymnpeotas drwopaciler dus-
guwva vd Tpoopépet oTov k. . TlamaAsovtiou Twpoaywyd
o™ Bfon TavikoU 'Embewpnrii Zrorxaiodous ‘Exmranbetioews,
dvabpoukd &md v 1.11.1980™.

(“The Committee having considered all the above and on
the basis of the merits, qualifications and seniority, the
recommendations of the Director of Primary Education
(as they have been' expressed on 22.10,1980 and clarified
during to-day’s meeting), the confidential reports, its
opinion for every one of the candidates and after attributing
due weight to every lawful criterion and exercising its
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Demetriades J. Karageorghis v. Republic (1983)

discretionary power, considers Mr. G. Papaleontiou as
more suitable for promotion to the post of General
Inspector. The Committee is of the view that the super-
iority of the other candidates as regards seniority cannot
counter—balance the superiority of Mr. Papaleontiou in
administrative and organizing abilities, personal relations,
and his whole contribution during his long existing educa-
tional service and particularly in the post of Director.
And this because the other candidates are inferior (to Mr.
Papaleontiou) in basic fields which the Committee considers [
as required qualifications for the successful execution of
the duties of the post as it, also, appears from the above-
referred extracts of the confidential reports and particularly:
Mtr. Constantinides is not distinguished in leading ability
and in competence in present work. Mr. Tornaris is not |
distinguished in initiative and in competence in present
work.  Mr. Pantelides is not distinguished in admi-
nistrative/supervising and leading ability. Mr. Kara-
georghis is not considered co-operative and is not distin-
guished in human relations and leading ability. Especially 20
in those fields Mr. Papaleontiou is manifestly superior.

th

LA

The Educational Service Cominittee unanimously decides
to offer to Mr. G. Papaleontiou promotion to the post
of General Inspector Elementary Education, retrospectively
as from 1.11.1980)".

I~
L4

Counsel for the applicant based his submissions mainly on
three issues, namely that—

(a) the interested party was not cligible for promotion
under the relevant schemes of service;

{b) the sub judice decision was reached in abuse of the 30
powers of the respondents: and

(c) the matter is res judicata.
The post of General inspector, Eleiientary Education, is a

promotion post and the relevant scheme of service, which is
exhibit 1, reads as follows: 33

“TENIKOZ ETIOEQPHTHZ STOIXEIQAOYE EKTTAIAEYZEQS
(Btais TTpoaywyis)

Eykexpipévny MicBoloyikfy  KATuaf:-AK1354X43-1483X50-
1583X52-1635
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Kabfxovta xai  EdBuvon:

() Feviely tmifewpnots, PBdoel npoypdppotos f| ovpgoves
&Bnyicv, TV oyoleiwv oToxeBous ExtronbeUoews,
vnmaywyelov kai  bripoppwTikéy  kévrpwv xal  Tou
Sibakrikol TposwKOU oUTdv, ds kal T TnphoEws
Tér kepdvay Siardewv TV dpopwadiv el TS &v alTols
tmiTehoUpcvov  EkmaibeuTikdy #pyov kol THY  oyoMxhy
v yéer BpaoTnpidTTa.

(B) Zuvroviopds kai ovornuaTtomoingiy TiS fpyacias Tdv
EmfewpnTdv Zroixeindous ‘Exmoibelorws kal Spya-
veaais kal ouppetoyd cls peifovas Embecaprigets.

(y) ’Evepyds ouppeToxn cls Thy dpydvwow kai Siefoywyny
ouveBploov, cepvopiov kol EmpopPwTIKGY padnudToy
S Tous "EmifecopnTds kai 1O BiSokTikdv TpOTLOTIKOY
aoroixeiwdous  Ekmonbedoecs, vnmaywyeiov xal  #m-
HOPQWTIKEY KEUVTPLIV.

(8) Oladrjmore &\Aa xodfixovta fifehov dvaredf els aurdv.
MpocdvTa:
Oruyiov Abackeadeiov fi MaBaywyikiis "Axadnpias kai TTave-
moTnmoxor SimAwpa 1 tiTAos els TOv ExkmanbeuTixdy, Topéa.

EdBoripos Urnpecia TovAdyioTov SUo dtédv els v Biow
‘EmbewpnTou Mevikéy MaBnudrwy Zroyeundous "Exman8el-
OEwWS.

‘EvnpepdTng &1l T4V v yhn ExandeuTik@u TpoPAnpaTwv
xal Téoswv Tiis aTokandous Ekrandevcews & Kimpew xai
el GAAas ywpas.

Kohfy yv@ols wds TouddyioTov T EmkpaTEoTépv

Edpwmraikév yAwoodv.

Metarrruyiakt) xmaibeuois eis TO EfwTepikOoy Evds TouAG-
iorov dradnuaikou ETovs els Gfpa oyeTikOV Tpds Td Kabh-
kovta Tijy Gécews Bewpeiten s wpodoleTov Tpogdy.

('Evexpién Omd ToU ‘YmoupykoU ZupPouliou—'ATrdgacis
U’ &p. 5354 xal fjuepounpiov 3.2.66)”

{(‘GENERAL INSPECTOR ELEMENTARY EDU-
CATION (Promotion Post). Approved Salary Scales-
C£1354X43-—1483X50—1583X52—1635.
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Duties and Responsibilities

(a) General inspection, on the basis of curriculum or in
accordance with instructions, of the schools of element-

ary education, kindergartens and cultural centres

and their teaching staff, as well as the observance of
the existing provisions concerning the educational
work carried out by them and the school activity in
general.

(b) Coordination and systematization of the work of the
Inspectors Elementary Education and organization
and participaticn in major inspections.

(c) Active participation in the organization and conduct
of conferences, seminars and courses in further educa-
tion for the Inspectors and the teaching staff of element-
ary education, kindergartens and cultural centres.

(d) Any other duties that may be assigned to him.

Qualifications :

Diploma of Teachers College or Paedagogical Academy
and University Diploma or degree in the educational field.

Satisfactory service, of at least two years in the post

of Inspector General Subjects Elementary Education.

Awareness of the educational problems and tendencies
in general of the elementary education in Cyprus and
in other countries. .

Good knowledge of at least one of the principal European
languages.
Post—graduate training abroad for at least one academic

year in a subject related to the duties of the post is deemed
as additional qualification.

(Approved by the Council of Ministers—Decision No.
5354 and dated 3.2.1966).)”
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As regards the first issue raised by counsel for the applicant,
namely that the qualification required by the second paragraph
of the Scheme of Service, i.e. “evdokomos ipiresia’ (*‘satisfactory
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service’’), was not possessed by the interested party and that
this issue, although extensively argued, was not decided by the
judgment delivered in the Karageorghis case (supra), it
has to be observed that Mr. Justice HadjiAnastassiou in his
judgment made extensive reference to the arguments put forward
in this respect by counsel appearing on behalf of all parties
and that although it is not so expressly stated, one can, without
hesitation, reach the conclusion that the learned Judge was of
the view that the interested party was eligible to be considered
by the respondents as a candidate for the post, in that he
possessed the qualification of “‘evdokimos ipiresia’ (“‘satisfactory
service’’}, or else he would not have proceeded to decide the
issues on which he ruled.

Having reached the conclusion that the issue of the eligibility
of the interested party as a candidate to the said post was ini
fact decided in his favour in Recourses Nos. 371/80 and 483/80,
and in the light of the unanimous judgment of the Full Bench
of this Court delivered by Mr. Justice Pikis in the case of Marinos
Pieris v. The Republic, (1983) 3 C.L.R. 1054 and since no appeal
was filed by the applicant, the present applicant, against the
judgment delivered in those Recourses on this issue, 1 find that
this issue is, with regard to the present parties, a res judicata.

What now remains for decision is whether there was open
to the respondents, after the judgment in those recourses was
delivered, to promote again the interested party to the post
in guestion. .

Going through the minutes of the meeting of the respondents
during which they reached the sub judice decision, one cannot
lose sight of the fact that—

(a) the material which they had before them was the same, i.c.
the personal files and confidential reports of the applicant and
the interested party, when they, on the 22nd October, 1980,
decided to promote to the post of General Inspector of Element-
ary Education the interested party.

(b) The report made by Mr. Anastassiades dated the 26th
June, 1980, which is countersigned by Mr. Papaxenophontos
and to which the respondents particularly referred to in their
decision of the 11th May, 1982, which Mr. Papaxenophontos
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Demetriades J. Karageorghis v. Republic (1983)

described as having the force of a confidential report, was
in fact in the personal file of the interested party when gn the
22nd October, 1980, they decided to promote him to the post,
the subject of this recourse. This document was, also, before

the learned Judge who tried Recourses Nos. 371/80 and 483/80, -

in that it was in the file of the interested party which, it is admit-
ted, it was one of the exhibits produced during the trial of
those recourses.

Considering all the above, 1 find that the respondents, in
reaching their decision did not have before them any facts other
than those which were before them when they reached their
decision on the 22nd October, 1982, nor any other facts which
the annulling Judge had not before him when he came to the
conclusion that the decision challenged by Recourses Nos.
371/80 and 483/80 had to be annulled.

I, therefore, find that the respondents reached their new
decision to promote the interested party to the said post on
insufficient reasoning and on grounds of re-assessment of the
intercsted party which were inexistent.

In the result, 1 find that the deciston of the respondents must
be annuiled and that in the circumstances of the case they should
pay the costs of the applicant.

Sub judice decision anmulled
with costs,
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