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1983 October 14
[SavviDEs, 1.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

PHOTOULLA A. LOIZIDOU,
Applicant,

THE REPUBLIC OF CYPRUS AND/OR
THE DIRECTOR OF THE PAEDAGOGICAL
ACADEMY AND/OR THE SCHOOLMASTERS OF
THE PAEDAGOGICAL ACADEMY OF CYPRUS
AND/OR THE MINISTER OF EDUCATION,
Respondents.

(Case No. 286/83).

Paedagogical Academy of Cyprus—Enrolment of students in—Number
of, fixed by decision of the Council of Ministers— Without specify-
ing the number of students from each sex—Board of teachers
of the Academy deciding to accept for enrolment students on sex
criteria and not on the basis of the order of success in the
examinations—In the absence of any Law or Regulation empower-
ing the Board to decide as it did or conferring upon it any dis-
cretionary power the Board had to abide by the results of the
examinations—Its decision unwarranted in law—Anmdled.

Administrative Law—dAdministrative practice—Effect.

The applicant, who graduated the Acropolis Gymnasium
in 1983, took part in the prescribed examinations for enrolment
as a student in the Teachers’ Section of the Paedapgogical Academy
{(“PAC™), which were held on the 17th and 18th June, 1983.
According to the results of the above examinations, she took
the 90th place in line of success (282 marks). The number of
students to be enrolled in the Teachers’ Section of the PAC for
the year 1983 was fixed by the Council of Ministers to 90, adopt-
ing in that respect the proposal made by the Ministry of
Education in which the reasons for recommending such number
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were explained, Neither in the said proposal nor in the decision
of the Council of Ministers any specification as to the number
of students from each sex was made but they both mentioned
maleffemale students.

The Teachers Board of the PAC baving met on the 29th June,
1983 to consider the results, decided to accept for enrolment
in the Academy 35 male candidates instead of 21 who would
liave becn entitled on the basis of the order of success in the
examinations, thus leaving room for only 55 instead of 69 female
candidates.

The applicant who was 901iiy in the general order of success
and 69th in the order of success of females, would have been
entitled to be admitted if the last candidates in the order of
success were chosen without the element of sex having been
taken into consideration; but as a result of the procedure follow-
ed she was excluded and hence this recourse.

Held, that since there is no special law regulating the enrol-
ment of students in the PAC and no other law whatsoever confer-
ring any discretionary power on the Board of PAC; and that
since the relevant decision of the Council of Ministers did not
purport to confer such a power, there was no discretionary
power on the part of the Board of PAC 1o decide upon percent-
age on sex criteria of students to be enrolled; and that, therefore,
in the absence of any law or regulation empowering the respond-
ent to decide as it did or conferring upon it any discretionary
power on the point, the respondent had to abide by the results

. of 1the examination; accordingly its decision is unwarranted

by law and has to be annulled.

Held, further on the question whether there existed any establish-
ed practice giving the PAC the right to keep a percentage of
up to a maximum of 50 per cent male and 50 per cent female
Students:

(After dealing with the effect of established administrative practice
or administrative custom—vide pp. 1092-1095 post).

That the respondent has not followed an established admi-
nistralive practice and it cannot, therefore, rely on it in order
to justify its decision.

Sub judice decision annulled.
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Recourse.

Recourse against the decision of the respondents whereby
they selected for emrolment in the Paedagogical Academy of
Cyprus (Teachers’ Section) male candidates to the exclusion of
applicant who had higher marks.

A. S. Angelides, for the applicant,

R. Vrahimi (Mrs.), for the respondents.
Cur. adv. vult.

SavviDes J. read the following judgment. By the present
recourse the applicant prays for a declaration of the Court that -

(1) The decision of the respondents published in the daily
press on 2,7.1983, whereby the respondents selected for enrolment
in the Paedagogical Academy of Cyprus (Teachers’ Section) male
candidates to the exclusion of the applicant who had higher
marks than them, be declared null and void as being unlawful
and unconstitutional.

(2) The decision of the respondents dated 2.7.1983 not to
select the applicant and/or not to secure a place for her to study
in the PAC (Teachers® Section) in spite of her grading, be de-
clared wvoid, unlawful and unconstitutional.

(3) The decision of the respondents to be annulled because
its only criterion was sex, in contravention of the provisions of
the Constitution.

The facts of the case are as follows:

The applicant, who graduated the Acropolis Gymnasium in
1983, took part in the prescribed examinations for enrolment as
a student in the Teachers’ Section of the Paedagogical Academy,
which were held on the 17th and 18th June, 1983. According
to the results of the above examinations, she took the 90th place
in line of success {282 marks). The number of students to be
enrolled in the Teachers’ Section of the PAC for the year 1983
was fixed by the Council of Ministers to 90, adopting in that
respect the proposal made by the Ministty of Education
in which the reasons for recommending such number were
explained (see Appendix 1 to the address of counsel for the re-
spondents). Neither in the said proposal nor in the decision of
the Council of Ministers any specification as to the number of
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students from each sex is made but they both mention male/
female students (see decision of the Council of Ministers No.
23/061, dated 21.4.1983 attached to the reply of counsel for the
applicant as Appendix ‘B’).

The Teachers Board of the PAC met on the 29th June 1983 to
consider the results of the examinations and to decide, on the
basis of the results and the above-mentioned decision of the
Council of Ministers, as to the successful candidates who were
to be enrolled in the Teachers’ Section. The minutes of such
meeting appear as Appendix 3 to the oppostion. According to
such minutes the Board considered the results of the exami-
nations and decided that they could not apply an analogy of 50
per cent for male and 50 per cent for female students because the
resufts of the examinations did not justify such course. It
appears aiso in the minutes that the Headmaster had not sug-
gested the definition of the percentage analogy in the proposal
of the Ministry of Education to the Council of Ministers, in
order to give the Board more flexibility in choosing the best
candidates, It also appears from page 2 of the same minutes
that the Board decided that the enrolment of a number of male
students in the Academy was necessary for certain reasons, these
being that: (a) the normal development of boys in the elementary
schools will be assisted by the presence of male teaching staff;
(b) the educational needs in small rural schools will be served
in a better way; and (c) it helps the creation of a more con-
structive climate within the Academy itself. The Board also
took into consideration, with regard to male candidates, that
certain of them may not finally enrol in the PAC if they are
accepted by some other institution of higher education, such as
the Higher Technical Institute, thus making room for runners
up; and in view of the fact that all male candidates not offered
an enrolment in the PAC will have to enlist in the National
Guard before the final enrolments in the PAC are made, no
other male runners-up will be left, with the result that only fe-
male runners-up will take the place of successful candidates,
male and female, who will not finally enrol.

In view of the above considerations the Board decided to

accept for enrolment in the Academy 35 male candidates in-
ssead of 21 who would have been entitled on the basis of the
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order of success in the examinations, thus leaving room for only
55 instead of 69 female candidates.

The applicant was 90th in the general order of success and
69th in the order of success of females, which would have en-
titled her to be admitted if the last candidates in the order of
success were chosen without the element of sex having been
taken into consideration. It was as a result of the procedure
followed, whereby the applicant was excluded, that she filed
the present recourse, which is based on the following grounds of
law;

“A. The decision contravenes, inter alia, the provisions of
Articles 20, 6 and 28 of the Constitution.

B. The decision was taken in excess or abuse of power and
is bad for misconception.

C. The decision is the result of an extraneous object, of
dicriminatory treatment against the applicant and con-
travenes the notion of proper administration and me-
ritoriousness.

D. The decision was taken under a procedure which is bad
and in violation of the law and the vested rights of the
applicant.

E. it lacks reasoning.”

Counsel for applicant has argued in the course of his address
that once the Board had decided to hold an examination between
the candidates it was bound to abide by the results of the exa-
mination and not take into consideration other factors, not
provided by law. That the Board of PAC based its decision on
the misconception that the maintcnance of percentages between
male and female candidates is necessary, irrespective of the fact
that by following such policy the standard of education will be
lowered. That the assumption by the Board that enrolment for
studies in the PAC should not serve the purpose of individual
education but only the needs in teaching staff of schools of
Elementary Education is wrong and contrary to the provisions
of Article 20 of our Constitution which preserves the right of an
individual to offer and receive education.

Counsel further argued that the combination of Articles
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28.1 and 2 and 20 of the Constitution do not permit any
discrimination to the right of education on the basis of sex.
Conditions and restrictions to such right may be imposed only
by law and for the purposes set out in Article 20 which does not
cover the case in hand. [t is the case for the applicant that any
differentiation against her was arbitrary and was based on sex
and is, therefore, unconstitutional. Counsel also maintained
that the fixing of a percentage by the Council of Ministers is not
provided by any law and that in any event the act of the PAC in
so doing, is unlawful as having been taken by an incompetent
organ.

Learned counsel argued lastly that there is no established
practice fixing a percentage of 50 per cent male and female
students since no such percentage was ever applied for any
number of years. In any case established practice is accepted
only if it does not contravene the law and the Constitution, which
is not the case here. In any event, counsel argued no percentage
has been provided in the decision of the Council of Ministers
which merely fixed the number of students to be enrolled in the
PAC. The decision therefore of PAC is unlawful as it was not
taken in accordance with the provisions of any law and is con-
trary to the contents of the decision of the Council of Ministers
and the provisions of Article 28 of the Constitution.

Counsel for the respondent in her address maintained that the
PAC is a service of the Ministry of Education and the Minister,
therefore, on the basis of sections 3(3)(a), 5 and 6 of the Com-
petence of the Greek Communal Chamber (Transfer of Exercise)
and Ministry of Education Law, 1965, (Law 12/65), is empowered
to “define the general educational policy within the limits of the
laws in force for submission to the Council of Ministers.”
This, in combination with regulation 13(a)(i) of the Regulations
as to educational officers, gives the Ministry and the Minister
the power to decide and define the percentage of students from
each sex who are going to be enrolled in the PAC every year,
having regard to the speculated future educational needs of
schools. That this percentage has been fixed, since the academic .
year 1975 - 1976 to 50 per cent male and 50 per cent female
students at the most and it is within the discretion of the Board of
Teachers of the PAC to maintain the maxima of the percentage,
giving reasons for its decision, which are given in full in the sub
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judice decision. That this percentage has been made an establi«
shed practice, the discretion being on the PAC to decide the
exact number of male and female students having regard to the
results of the examinations. Furthermore, she contended that
the distinction between males and females was reasonable under
the circumstances and, therefore, not unconstitutional.

I find myself unable to agree with the contention of counsel
for the respondents regarding the discretion of the Board of
Teachers of PAC to decide on the exact number of male and
female students to be enrolled or upon any percentage. There
is no special law regulating the enrolment of students in this
institution and no other law whatsoever conferring any discre-
tionary power on the Board of PAC. Nor does the decision of
the Council of Ministers which is attached to the written reply of
counsel for the applicant as Appendix ‘B’ purports to confer
such a power, although even if it did, [ would have doubted its
correctness.

The decision of the Council of Ministers referred to, reads as
follows:

*Té ZupPoviio dmopdaice yid TO dxednpaikd Etos 1983-84
v yivouv Bektol oy TMadaywyiky *Axadnuia Kimpov
90 véor omoudaoTis/oTpies oTOV KAGBo AcokdAwv kai 30
véolr arrouBacTis/oTpies oTOY kAGBo Nnmiaywyddwv”.

The English translation of which is as follows:

(“The Council decided that for the academic year 1983 -
1984 90 new male/female students be enrolled in the Pae-
dagogical Academy of Cyprus in the Teachers’ Section and
30 new male/female students in the Nursery Teachers’
Section’).

The contents of the above decision are very clear and need not
be commented upon. It only decides the number of students,
male or female, to be enrolled in the PAC for the academic year
1983 - 1984. There is no mention of any percentage on the basis
of sex whatsoever. I, therefore, need not examine, at this stage,
whether the fixing of a percentage based on sex by the Council of
Ministers might be unlawful or unconstitutional. In Greece,
the matter is regulated by law and is based on the existence of
organic posts for males and females and differentiation between
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sexes has been treated as not violating the provisions of the law,
since such differentiation was necessary in the light of the organic
posts for different sexes (see, in this respect Decision 1447/58).
In the light of the above decision of the Council of Ministers,
there was no discretionary power on the part of PAC to decide
upon percentage based on sex criteria of students to be enrolled.
If such differentiation would have been deemed necessary, it
should have been defined by a competent organ vested with
such power and not by an organ like PAC which was not vested
with such power.

[ am coming now to examine the proposition whether any
established practice exists, giving the PAC the right to keep a
percentage of up to a mxamum of 50 per cent male and 50 per
cent female students. According to the contention of counse]
for the respondents the fact that this percentage has been kept
since the academic year 1975 - 1976 establishes such practice,

The number of students from each sex who were enrolled
every year in the Teachers’ Section of PAC, since 1959, the year
of its establishment, appear in Appendices | and 2 attached to
the opposition. Appendix 1 shows the number of students en-
rolled between 1959 - 1968 and Appendix 2 those enrolled from
1969 till 1983. From a mere glance at these lists it transpires
that the analogy of 50 per cent was first introduced for the aca-
demic year 1975 - 1976, with 12 male and 12 female students.
These numbers were fixed by the relevant decision of the Coun-
cil of Ministers which is attached to the reply of counsel for the
applicant as Appendix ‘D3’. The same analogy was kept for
the academic years 1976 - 1977 and 1977 - 1978. In 1978 - 1979
there were 8 male and 7 female students, which is a proximate
analogy. In 1979 - 1980 no students were enrolled in the
Teachers’ Section. In 1980 - 1981, 8 male students and 17
female ones were enrolled which shows that the analogy of 50
per cent was far from being kept in that year. In 1982 - 1983,
15 male and 15 female students were enrolled which again
amounts to the same analogy of 50 per cent.

The number of students to be enrolled in the PAC has always
been a matter which had to be decided every particular year by
the Council of Ministers which is the only appropriate organ to
take such decision. The Council of Ministers, for a number of
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years used also to define the percentage analogy of students from
each sex. In 1983 no such percentage was defined. A matter
which has to be decided upon in every particular year does not,
in my opinion, give rise to an established practice if, for any
reason, the decision on the matter happened to be the same for a
number of years. Another thing that shows that there was no
established practice is that in the years 1970 - 1971 and 1971 -
1972, the decision of the Council of Ministers was in the same
terms as the present one fixing no percentages of sexes and the
students were selected on the basis of a general list of successful
candidates, in the order of their success, irrespective as to whether
they were male or female students.

On the effect of established administrative practice or admi-
nistrative custom followed for a number of years, the view
expressed by the leading authors in Greece, is as follows:

“TipdypuaTs fi Sownmixd] TrpoaxTikh slvon Suvatdy va Exn
GX TEpieXOuEvOY €iTE a) THv Epunuveiav Tou vdpou eite P)
v &oknow BiokpiTikiis ovoics. Eis Ty wpwTnw mepi-
TTwow, §i 1) Sobeloa Bik Tijs SioknTikiis TrpoKTIKS Epumnveia
TOU vopou elvan Opby, dméTe Stov va Efoaxodoulnion dkoAou-
Bouptvn, ouyi Suvduer éblpou, &AAG Buvdua cToU ToU Epun-
vevouévou kai épappolouévou Splis Ud Tiis Aloiknoews vopov,
A dvmbéTws N épunveia efvar Eopaipdun, OToTe Séov v& pETO-
PANGT EoTeo Kad peTd pokpdy Ypdvov, Tva Sob 1) dpbr) Epunuela,
aouvaTov 8¢ elvon va ¢mPAnST 1§ fogoaiuévn Epunveia kal
vl KQTOO T} povipos, Emadl] froloubnoey oty 1 Aloiknois
ti poxpdv  Ypovov,

Eis -ty Bevtépov mepiTrrwow, kad’ fiv N SiowknTixkn Tpa-
KTIKR ExEl C5 TEpIEXOpevoy THY doxno diakpimikiis fovoios
k' copiouivov TpoTov fp° wplopbvou BépaTos, f éml uakpov
ypovoy Sidpketar mds TolouTns SroiknTikis TpaxTikfs siven
Buvartdy v Eyn wpiopévas ouverelas év T Sikaiw TV Biok-
knTikGv wpdleeov. OOt 1.y, v #) Alolknols &ml poxkpd
ETn Xopnyil wpioubins guoews &Selas els &Topa wpiopéung
karnyopias, Siv Slvater, dyxaTodelmouca THY TakTIKiY
Totxrrny  adeunBicss, v& &pmBi Spoios Quoews &Baiav Els
TrpbowTrov dvijkov els THY aUTHY KeTnyopiar, Xwpls va airio-
Aoyfiem ThHv &pvnow tattny. 'Edv dvonmiodoyfiTws &pvn-
60 1) &pvnois alrrn 8& fito dxupwTéa &1’ EAAsiyv TS alrioho-
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yias. "Ofev f) BioinTikdy TpokTikh Slvaran v &moTeAfoT)

“Thy rpolted@ectv Bik TV tpapuoyfv yevik@v Twwv &py v

ToU Bikalouv 18w BownTikGv TpdfEwy, o Smoio Telvouv
18lws va tagparicow v Spbnv &oxnow Tiis SiokpiTikiis

. touaias TV BiowknTikév  Spydwev. OUbfroTe Suws 1§

SioiknTif| TrpoxTikty Slvatan v dwoTeAéon Trryfiv TooUTwWV
YEVIRGY  Gpycv.

*AN\woTe, f) BownTikd TpoxTiky S&v Slvartan v Seopeln
Ty Atoiknow, sipf povov &md Ths dvetépw Exredeions dmro-
wews ThHs UTToypecoEw aUTHs Omws oiTiohoyl) TV pera-
orpogty Tis Tnenfeions ToxTikis ovTis. Tnpovoa T
Umoypiwaw Talmy, f Atoiknotg Stwaron v& dyraradeiTy
Thv EoTee kol &l pakpdv xpovov Trpnfsiooy TakTikiy. Tou-
To EmPAAAeTan kai Ek T Gvayxns, dmrows 1) StakprTikn Eovoia
dokfiTal Ek&oTOTE E?\eueépms Kol dﬁscuem'ms & Syer TGOV ou-
YKEKPIPEVEOY TIEPITITCIGEWY .

(“Indeed the administrative practice is possible to have as
contents either a) the intrepretation of the law or b} the
exercise of discretion. In the first case either the interpre-
tation given by the administrative practice to the law is
correct, in which case it should continue to be followed, not
by virtue of custom, but by virtue of the said interpreted
and correctly applied by the administration law, or on the
contrary the interpretation is wrong, in which case it should
be changed even afier a long time, so as to have the correct
interpretation given, but it is impossible for the wrong
interpretation to be imposed and become permanent
because the administration has followed it for a long time.

In the second case, in which the administrative practice
has as its contents the exercise of discretion in a certain
manner on a specified subject, the duration for a long time
of such an administrative practice is possible to have some
effects on the law of administrative acts. Thus, for example,
if the administration for many years grants permits of a
certain type to persons of a certain category, it cannot, by
abandoning suddenly this practice, refuse a permit of the
same type to a person belonging to the same catepory,
without giving reasons for such refusal. If it refuses with-
out due reasons, this refusal is subject to annulment for
lack of due reasoning. Therefore the administrative
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practice can constitute the prerequisite for the application
of certain general rules of the law of administrative acts,
which tend especially to secure the correct exercise of
discretion by the administrative organs. But the admini-
strative practice can never constitute a source for such
general rules.

On the other hand, administrative practice cannot bind
the administration, except only from the above stated view
of its obligation to reason the change of the said adopted
practice. By observing this obligation, the administration
may abandon even the practice followed for a long time.
This is also imposed by the requirement that discretion is
exercised each time freely and without any unfetterly in
view of the special circumstances”).

(See, Stassinopoulos “Law of Administrative Acts”, 1951
Edition, pp. 19, 20).

(See, also Tsatsos ‘‘Recourse for Annulment” 3rd Ed.
pp. 296, 297).

In the present case, as 1 have already explained, no such pra-
ctice has been established. But even if I had reached the con-
clusion that the adoption of the same percentage by the PAC
for a certain number of years did create an established practice
such practice was interrupted in the academic year 1980 - 1981
and thus ceased to exist as such eversince.

In Tsatsos “‘Application for Annulment” (supra), p. 296, we
read:

“Touwvavtiov 7 BlonTIKY ownfeix Slvaron va BnAwds
Tapd Tis dppodlag &pxiis, O ép” fTis xad yevikdy Siv BfAal
pndf xad # TowaTn Tponyoupdvn BriAwols dpkel Bk va
drarhayf Tiis Six Tiis ouwnbelas Toirmns émreABouong Seoued-

i1

geews”.
The English translation of which is:

(“On the contrary, the administrative practice may be
declared by the appropriate authority that from now on and
in general it will not be kept and the aforesaid declaration is
sufficient to release it from the obligation created by such
practice™).
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In any event, the respondent did not even follow that percen-
tage in the sub judice decision and it cannot therefore rely on it
in order to justify its decision.

1, therefore, find that in the absence of any law or regulation
empowering the respondent to decide as it did or conferring
upon it any discretionary power on the point, the respondent
had to abide by the results of the examination. Its.decision is
unwarranted by law and has to be annulled. Having concluded
that the sub judice decision has to be annulled on the above
grounds, ! find it unnecessary to consider any other points
raised.

In the result, the recourse succeeds and the sub judice decision
is annulled, with no order for costs.

Sub judice decision annulled. No order as to costs.
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