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ANDREAS ALOUPAS AND ANOTHER,

Applicant,
1.

NATIONAL BANK OF GREECE. S.A.,
Respondents,

(Case Stated No. 182)

AMBROSIA OILS & MARGARINL INDUSTRY LIMITED
AND OTHERS,

Applicants.

BANK OF CYPRUS LIMITED,
Respondents.

(Case Srated No. 183).

Debtors Relicf (Temporary Provisions) Law, 1979 (Law 24/79)-.
Sections 3 and 4 of the Law to the extent, if any, to which they
contravene Articles 6,23, 24, 25, 26, 28 and 30 of the Constitution
are justified by the “law of necessity’’ and they were cvonscqu-

5 ently validly enacted.

Necessity—Law  of necessity—Principles applicable.

The following questions were, by virtue of section 9 of the
Debtors Relief (Temporary Provisions) Law, 1979 (Law 24/79)
referred to the Supreme Court for its opinion in the above two
10 Cases Stated.

(a) Case Stated No. 182:

“Whether assuming Applicants to be stricken debtors
in the sense such term is defined in Law No. 24 of
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1979, sections 3 and 4 of Law No. 24 of 1979 as
amended by Law No. 78 of 1980, ave contrary to the
provisions of Articles 6, 23, 24, 25, 26, 28 and 30
of the Constitution or any one of such Articles, and
are for that reason void and of no legal effect what-
soever, adording Applicants no right and no remedy
vis-a-vis their judgment creditors in Action No.
DCN 3560/1978".

(b) Case Stated No, 183:

“Whether sections 3(1) and 4 of the Debtors’ Relief
(Temporaty Provisions) Law, No. 24/79, are unconsti-
tutional as being repugnant to the right of property,
the principle that each person should contribute to
the public burdens in accordance with his means,
the right of exercise of a profession or business, the
vight of freedom of Contract, the principle of equality
and the right to have access to the Courts, as the
aforesaid are declared and safeguarded in Articles
23, 24, 25, 26, 28 and 30 of the Constitution, respecti-
vely, and the Supreme Court is respectfully requested
to remit the matter to this Court with its opinion
thereon.

Held, that sections 3 and 4 of Law 24/79 to the extent, if
any, 10 which they contravene Articles 6, 23, 24, 25, 26, 28
and 30 of the Constitution are justified by the “law of necessity™
and they were consequently validly enacted.

Order accordingly.

Cases referred to:
Attorncy—General of the Republic v. Ibrahim, 1964 C.L.R. 195;
loannides v. The Pelice (1973) 2 C.L.R. 125;
" Theodorides v. Ploussiou (1976) 3 C.L.R. 319;
Chimonides v. Manghis (1967) 1 CLL.R. 125;
Apostolides and Others v, Republic (1982) 3 C.L.R. 928 at p.
945,
Cases Stated.

Cases stated by a Senior District Judge of the District Court
of Nicosia (Hji Constantinou, S.D.J.) and by the Full District
Court of Nicosia (Stylianides, P.D.C. and Fr. Nicolaides, D.J.)
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1 CLR. Aloupas v. National Bank

(Applications Nos. 58/80 and 75/79 respectively) for the opinion
of the Supreme Court, on the question whether sections 3 and
4 of the Debtors Relief (Temporary Provisions) Law, 1979
(Law No. 24/79) (as amended by Law No. 78/80) are contrary
to the provisions of Articles 6, 23, 24, 25, 26, 28 and 30 of the
Constitution.

C. Clerides, for the applicants in Case Stated 182.

A. Triantafyllides with L. Demetriades, A. S. Angelides
and M. Cleopas, for the applicants in Case Stated 183.

G. Cacoyiannis with A. Dikigoropoulos, for the respondents
in Case Stated 182.

G. Polyviou with P. Polyviou, for the respondents in Case
Stated 183.

M. Kyprianou, Senior Counsel of the Republic, for the
Attorney-General of the Republic, as amicus Curiae.

Cur. adv. vult.

The following judgments were read.

TRIANTAFYLLIDES P.: These two Cases Stated were heard
together, by consent of the parties concerned, in view of the
closely similar nature of the legal issues to which they relate.

Both Cases Stated came before this Court by virtue of the
provisions of section 9 of the Debtors Relief (Temporary Provi-
sions) Law, 1979 (Law 24/79).

Case Stated 182 arose out of proceedings in application No.
58/80 in the District Court of Nicosia and reads as follows:

“The facts of the case are as follows:—

By reason of a consent judgment passed and entered
in action No. 560/78 the District Court of Nicosia ordered
and adjudged that the applicants in these proceedings,
and defendants in the said action, do pay to the respondents/
plaintiffs the sum of £2,518.155 mils with interest thereon
at 9%, per annum as from 24/11/77 plus £75.250 mils costs
with stay of execution from month to month so long as
the applicants do pay monthly and regularly with ten
days grace the sum of £20.- per month as from 1/1/79.

. The applicants failed to abide by the terms of the judg-
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ment aforesaid, and the respondents sought to have the
judgiment executed.

By their present application the applicants pray for—

(2) An order of the Court staying the proceedings in
Action No. 560/78 for so long as Law 24/79 remains
in force.

{b) A declaration of the Court that the respondents are
not entitled to collect any interest on the applicants’
debt, the subject-matter of their application, from
15/8/1974 and so long as Law 24/79 remains in force.

(¢) A declaration of the Court that the applicants are
‘stricken debtors’ within the meaning of the said
Law 24/79.

The respondents opposed the above application, denied
that the applicants were or are ‘stricken debtors’, and
claimed that even if applicants were to be held on the
facts ‘stricken debtors’ they could not be entitled to the
remedies prayed for in this application, alleging that the
relevant provisions of Law 24/79 are contrary to the provi-
sions of Articles 6, 23, 25, 26, 28 and 30 of the Constitution
and are, thercfore, inoperative and of no legal effect.

Whilst the proceedings in this application were pending,
by an application dated 8.8.1980 made under S.9(1) of
Law 24f79, without prejudice to their allegations set out
in their defence, the respondents applied for a case to be
stated for the opinion of the Supreme Court on the issue
of the constitutionality of Law 24/79. The applicants
consented to such respondents’ application.

In the relevant case stated No. 182, the Supreme Court
remitted the case back to this Court ‘so as to be redrafted
in accordance with and sufficiently for the purposes of the
provisions of $.9 of the Debtors Relief (Temporary Provi-
sions) Law of 1979 (Law 24/79).

On the application of counsel of both parties the follow-
ing question is referred to the opinion of the Supreme Court:

QUESTION
‘Whether assuming Applicants to be stricken debtors
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~ in the sense such term is defined in Law No. 24 of 1979,
Sections 3 and 4 of Law No. 24 of 1979 as amended by
Law No. 78 of 1980, are contrary to the provisions of
Articles 6, 23, 24, 25, 26, 28 and 30 of the Constitution
5 or any one of such Articles, and are for that reason void
and of no legal effect whatsoever, affording Applicants
no right and no remedy vis-a—vis their judgment creditors

in Action No. DCN 560/1978." .

Case Stated 183 arose out of proccedings in application No.
10 75/79 in the District Court of Nicosia and reads as follows:

“l. The facts of the case are as follows:—

The Respondents by Action No. 4263/76 claim from the

Applicant No. 2 £10,125.940 mils with interest at 99

. from 1.12.1975 until final payment by virtue of a written
15 agrecment dated 22.3.1971.

The Applicant admits the debt with the reservation that
the amount contained interest,

The Applicant on 27.11.1980 alleged that he was a
stricken debtor and on 10.4.1981 he added that he was
20 a stricken andfor a displaced debtor.

The Applicant contended that he being a stricken and/or
displaced debtor:—

(a) The right of recovery and/or the cause of action has
been suspended by virtue of Law 24/79 (Section 3(1) );

25 (b) The respondents are not entitled to charge or debit
, Or recover any interest on the amount due as from
15.8.1974, by virtue of the provisions of s.4 of Law

24/79. )

2. The Respondents—creditors on 27th November, 1980,

10 admitted that for the purpose of this case only, Applicant
No. 2 is a stricken debtor. On 10th April, 1981, they
admitted that Applicant No. 2 is a stricken and/or displaced

debtor.
The Respondents contend that Sections 3(1) and 4 of

35 the Debtors’ Relief (Temporary Provisions) Law, No.
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24/79, are unconstitutional as they are repugnant to the
right of property, the principle that each person should
contribute to the public burdens in accordance with his
means, the right to exercise of a profession or business,
the right of freedom of contract, the principle of equality
and the right to have access to the Courts, as the aforesaid
rights are declared and safeguarded in Articles 23, 24, 25,
26, 28 and 30 of the Constitution, respectively.

3. The Applicant contends that Sections 3(1) and 4
of the Debtors’ Relief (Temporary Provisions) Law, No.
24/79, are not unconstitutional.

4. On the application of counsel of both parties the
following question is referred for the opinion of the Supreme
Court:—

QUESTION

The question upon which the opinion of the Supreme
Court is desired is:—

Whether Sections 3(1) and 4 of the Debtors’ Relief
(Temporary Provisions) Law, No. 24/79, are unconstitu-
tional as being repugnant to the right of property, the
principle that each person should contribute to the public
burdens in accordance with his means, the right of exercise
of a profession or business, the right of freedom of Contract,
the principle of equality and the right to have access to
the Courts, as the aforesaid are declared and safeguarded
in Articles 23, 24, 25, 26, 28 and 30 of the Constitution,
respectively, and the Supreme Court is respectfully requested
to remit the matter to this Court with its opinion thereon”.

Section 3 of Law 24/79, as amended by section 3 of the Deb-

tors Relief (Temporary Provisions) (Amendment) Law, 1980
(Law 78/80) reads as follows:

“3.-(1) Topdk Td&s Sieerdfes oloubfmmote ETépov Nopow,
kal Tnpovpdvey TGV Sieerdfewv Tou &plpou 4, Siapkovons
Ths #kpUbuov xaTacTdosws kal &v Tdony meprrrdoe Si&
v TeploSov v &pfapbny THY 15nv Adyolorov, 1974
kal Afyyovoav v 3lny AsxepPplov, 1982, 1o Sixaiwpa
TovTds miorwToU Bt clowpaliv Spadfis Spedopbimg Umd
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txTomiobivTos fj wAnyfvros dgadéTov dvaocrédetar  Kai
Smragon ai xaTa THY fuépav tudplews Tiis loyvos ToU TapdvTos
Népov é&xxpepouoan f) dpiofeical dvaykaoTikal TrwAnoes
dvaoTéhhovron E&v odtan dpopouv els—

(o) dkivnTov f wwnriy Goxkmioiov  edpiokopévny  EvTog
mAnYyelons meproyis.

(B) dxivnrov fi kwwnThy {BlokTnoioy pf eUpiokoutvny EvTog
whnyelons meployfis &AM TeEAoUcay Umd  TrdAnow
&' ixawvomofnow ypéous TpoKUYaVTOS &k TS TTWANGEWS,
umrofnkeloews, fvexupiaosws fi xat  &Adov  Tpdtov
fmPapivotws  ftépos  IBroxmoias  eUpiokopbung  utds
mAnyelons meploxis.

(2) "H Pdoer Tou mapévros Gplpou dvaoTolt dvaaTEAAE

v TeploBov loyUos oloubhmote fvTdApaTos TWAToEWS
fi Swxrdyparos woapodaPfis fj Biohoewx & oxéos POy
TaUThY' .
{**3.-(1) Notwithstanding the provisions of any other Law
and subject to the provisions of section 4, during the ab-
normal situation and in any case during the period beginning
as from the 15th August, 1974, and ending on the 3lst
December, 1982, the right of every creditor to recover
a debt due by a displaced or stricken debtor is suspended
and all forced sales pending or fixed on the date of the
coming into operation of this Law shall be stayed if they
relate to—

(a) immovable or movable property situate within a
stricken area;

(b) immovable or wmovable property not situate within
_a stricken area but subject to sale in satisfaction of
a debt resulting from the sale, mortgage, pledge or
other encumbrance of other property situate within

a stricken area.

(2) The stay under this section shall suspend the period
during which any writ of sale, receiving order or winding
up order in relation thereto is in force”.

Section 4 of Law 24/79 reads as follows:

“4,~(1) Tapd Tés Biarders oloudhiroTe Erépov Nopou Siap-
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xouons THs Tepddou Tiis dvagepopbvns s To Edgiov (1)
7ol &pdpou 3 olBels Tékos EmiPapivertal, Xpechverar § elompdr-
Teron &l Spmhfis &xromofifrros f) wAnyévros dpsidéTou.

(2) "AwavTes ol Tuydv EmPapuvbévTes i ypewbivTes koL
7} ol Umd Tou ixromobévros 7 TANYévTos dpaiAéTou kaTo-
PAnBiyTes Toxor S v meploBov &md Tiis 1575 AlryouoTov,
1974 péypr s Huepounvias dvéplews Tis ioxvos ToU TTapduTos
Néuou Aoyilovran dx EmPoapuviBivres, Ypswlivres f| koro-
PAnBévTes, dog 8& fito | meplmTwois, fvavt ToU UtroAeltrou
Tis Sgerhiis.

(3) ’E» mepimrrcooer kaf’ flv ) dpadd) elyev E§opAndii kar&
TO fv T Tponyoupdvy Bagiw Siappeudgav BidoTnua kol
Bidk Tou #v oy TTpovooupévou TpoTrou, i T elodT Tapaptvov
Umchorror 1S OgEIMdis slvan ukpoOTEpov TOU TrOoOU TEW
tv T EBapiew ToUTe EmPapuvBiuTwv, ypewbivtow f) korro-
PAnBivteoy Tékwv, s Ba flio f) mepimTwels, & moTwTyS
Utroypeourton STes dutds TPGY punvdv &wd Tis fpepounvias
dvaplews Tiis loydos Tou Tapdvtas Népou waraBddn v

>

Sapopdv €ls Tov ixTomobivra 7| TAnyévra SgaAfTny’.

(“4.-(1} Notwithstanding the provisions of any other
Law, during the period mentioned in subsection (1) of
section 3, no interest shall be charged, debited or collected
on a debt of a displaced or stricken debtor.

(2) Any interest which may have been charged or debited
or the interest paid by a displaced or stricken debtor for
the period as from the 15th August, 1974, until the date
of the coming into operation of this Law shall be deemed
to have been charged, debited or paid, as the case may be

on account of the balance of the debt.

(3) Where any debt has been discharged during the period
mentioned in the previous subsection and in the manner
provided thereby, or the balance of the debt still due is
smaller than the amount of the interest charged, debited
or paid under the said subsection, as the case may be, the
creditor shall, within three months froin the date of the
coming into operation of this Law, pay the difference
to the displaced or stricken debtor™).

It is not necessary, for the purposes of the present judgment,
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to quote in full the texts of the Articles of the Constitution
referred to in the Cases Stated in question as it suffices io state
that Article 6 safeguards against discrimination, Article 23
safeguards the right of property, by Article 24 there.is given
constitutional force to the principle that each person is bound
to contribute towards the public burdens according to his
means, Article 25 safeguards the right to practice any profession,
occupation, trade or business, Article 26 safeguards the freedom
of contract, Article 28 safeguards the right to equality and Article
30 safeguards the right of access to the courts and of fair trial.

It is abundantly obvious and it can be, therefore, judicially
noticed that Law 24/79 is legislation which was enacted in order
to meet the consequences and repercussions flowing from the
abnormal situation created by the Turkish invasion and conti-
nuing military occupation of a considerable part of the Republic
of Cyprus. . |

It is, furthermore, clear that the calamity caused by the said
Turkish invasion and jnilitary occupation is of such magnitude
that it could not be faced merely by a Proclamation of
Emergency under Article 183.1 of our Constitution, in view
of the limited, by paragraph 2 of Article 183, scope of such
Proclamation. The said paragraph 2 reads as follows:

“2. Any such Proclamation shall specify the Articles
of the Constitution which shall be suspended for the
duration of such Emergency:

Provided that only the following Articles of the Constitu-
tion may be suspended by any such Proclamation that is
to say:—

Article 7, only in so far as it relates to death inflicted
by a permissible act of war; Article 10, paragraphs 2 and
3; Article 11; Article 13; Article 16; Article 17; Article
19; Article 21; Article 23, paragraph 8, sub-paragraph
(d); Article 25 and Article 277,

It follows that Law 24/79 is legislation which, to the extent
to which it interferes with fundamental rights and liberties
safeguarded by the aforementioned Articles of the Constitution
in a manner incompatible with such Articles, can only be treated
as being valid if it is found that its enactment was justified by
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the “law of necessity™ (as expounded in, inter alia, The Attorney-
General of the Republic v. Ibrahim, 1964 C.L.R. 195, Ioannides
v. The Police, (1973) 2 C.L.R. 125 and Theodorides v. Ploussiou,
(1976) 3 C.L.R. 319).

In Chimonides v. Manglis, (1967) 1 C.L..R. 125, there was
division of judicial opinion as to whether the fundamental
rights and principles, which are safeguarded by Articles (such
as 0, 23, 24, 25, 26, 28 and 30) which are to be found in Part
IT of the Constitution, can be subjected to any limitations or
restrictions other than those provided in the said Part 1I, by
resorting to the ‘‘reserve powers” or “police powers” of the
State.

Having given to the matter further consideration, especially
in the light of the able arguments advanced by counsel who
have appearcd before us in these proccedings, I am still inclined
1o the view that there can be no question of subjecting, during
a period of normality, the fundamental rights and liberties
guaranteed in Part Il of the Constitution to any limitations or
restrictions other than those provided in such Part, in a manner
contrary to Article 33 of the Constitution.

! am, however, of the view that, when the State is faced with
a calamity which has surpassed the remedial scope of a Procla-
mation of Emergency under Article 183 of the Constitution,
the State can resort to measures entailing the limitation or
restriction or even deprivation of the fundamental rights and
liberties guaranteed by Part Il of the Constitution, even in
a manner contrary to the aforesaid Article 33, and that
it can do so by virtue of the “law of necessity’’; and, in such a
case, whether one speaks of the “law of necessity” or of “reserve
powers”™ it makes no material difference because both notions
are two sides of one and the same juridical coin.

Of course, resort to any legislative measures, as aforesaid,
is and should, always, be subject to judicial control so as to
ensure that such measures are justified by the calamity in relation
to which they have been enacted.

in the present instance, without having to go into any further
detail, I am satisfied that, to the extent, if any, to which sections
3 and 4 of Law 24/79, as amended by Law 78/80, contravene
Articles 6,23, 24, 25, 26, 28 and 30 of the Constitution, such con-
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traventions, even if they entail—-without so deciding—Jimitations
or restrictions beyond those envisaged by Article 33 of the
Constitution, are justified by the “law of necessity”” and, conse-
quently, the said two sections were validly enacted.

While the judgment in relation to the present two Cases
Stated stood reserved Law 24/79 was amended by the Debtors
Relief (Temporary Provisions) (Amendment) Law, 1982 (Law
79/82) and by means of it there was amended, inter alia, section
3(1) of Law 24/79 so as to substitute therein the year 1984
in the place of the year ‘1982,

1 am not concerned at all, at this stage, with the constitutional
validity of the aforesaid amendment or of any other amendment
entailed by the enactment of Law 79/82 and I leave all these
issues entirely open.

The opinion of the Court, as expressed in this judgment,
will now be transmitted to the District Court of Nicosia so as
to be applied in determining the proceedings in respect of which
the two Cases Stated in question have come before us.

TRIANTAFYLLIDES P.: Mr, Justice Savvides, who is abroad,
has asked e to convey that he agrees with the judgment just
delivered.

HADnANASTASSIOU J.: As | find myself in agreement with
the President of the Court, we should sustain the Debtor’s
Relief (Temporary Provisions) Law 24/79 as a valid enactment
regulating the repayment of the debts by debtors, who are
displaced and stricken because of the Turkish invasion of our
country.

The two stated cases came before the Court by virtue of the
provisions of 5.9 of the Debtors Relief (Temporary Provisions)
Law 1979, (Law 24/79). On the application of counsel for
both parties, the question upon which the opinion of the Court
is desired, is:—

“Whether sections 3(1) and 4 of the Debtors Relief (Tempo-
rary Provisions) Law 24/79 are unconstitutional as being
repugnant to the right of property, the principle that each
person should contribute to the public burdens in accord-
ance with his means, the right of exercise of a profession
or business, the right of freedom of contract, the principle
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of equality and the right to have access to the Courts,
as the aforesaid are declared and safeguarded in Articles
23, 24, 25, 26, 28 and 30 of the Constitution, respectively,
and the Supreme Court is respectfully requested to remit
the matter to this Court with its opinion thereon”.

There is no doubt that s. 3 of Law 24/79 (as amended) by
s. 3 of the Debtor’s Relief (Temporary Provisions) (Amendment)
Law, 1980 (Law 78/80) is in these terms:—

**3.-(1) Notwithstanding the provisions of any other Law
and subject to the provisions of section 4, during the
abnormal situation and in any case during the period begin-
ning as from the 15th August, 1974, and ending on the
31st December, 1982, the right of every creditor to recover
a debt duc by a displaced or stricken debtor is suspended
and all forced sales pending or fixed on the date of the
coming into operation of this Law shall be stayed if they
relate to-

(a) immovable or mgvable property situate within a
stricken area;

(b) immovable or movable property not situate within
a stricken area but subject to sale in satisfaction of
a debt resulting from the sale, mortgage, pledge or
other encumbrance of other property situate within
a stricken area.

(2) The stay under this section shall suspend the period
during which any writ of sale, receiving order or winding
up order in relation thereto is in force™.

Furthermore, section 4 of Law 24/79 reads as follows:-

“4,—(1) Notwithstanding the provisions of any other Law,
during the period mentioned in subsection (1} of section
3, no interest shall be charged, debited or collected on a
debt of a displaced or stricken debtor.

(2) Any interest which may have been charged or debited
or the interest paid by a displaced or stricken debtor for
the period as from the 15th August, 1974, until the date
of coming into operation of this Law shall be deemed to
have been charged, debited or paid, as the case may be,
on account of the balance of the debt.
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(3) Where any debt bas been discharged during the period
mentioned in the previous subsection and in the manner
provided thereby, or the balance of the debt still due is
smaller than the amount of the interest charged, debited
or paid under the said subsection, as the case may be, the
creditor shall, within three months from the date of the
coming into operation of this Law, pay the difference to
the displaced or stricken debtor™.

It is not in dispute that Article 6 of our Constitution safe-
guards against the discrinination of every citizen, and Article
23 safeguards the right of property. Furthermore, by Article
24 constitutional force is given to the principle that cach person
is bound to contribute towards the public burdens according
to his means. (Sec also Articles 25 and 26 which safeguard
the freedom of contract). Iu addition, Article 30 safeguards
the right of access to the Courts and of fair trial.

Pausing here for a moment, I would add that because of
the Turkish invasion of our country and the continuing military
occupation of a considerable part of our island, in my vicw,
the legislator quite rightly and properly enacted Law 24/79
in order to mect the consequences and repercussions. Law
24/79 is a piece of legislation which obviously was enacted to
protect and meet the consequences flowing from such abnorinal
situation.

The first question is whether Law 24/79 is admittedly legisla-
tion interfering with fundamental rights and principles, is
incompatible with the aforesaid Articles of the Constitution
and whether that legislation can be treated as a valid legislation
by the law of necessity. Before answering this question I
think 1 ought to place on record that no—one should forget
the magnitude of the catastrophe which our country has faced
and the devastation brought about by the Turkish invasion,
and that as a result of the occupation thousands of our people
were left homeless and the economy of the country had suffered
the biggest blow it has known. Indeed, in the face of such
catastrophe of our country and in order to alleviate the pain
and suffering of our people the legislature quite rightly in our
view legislated Law 24/79 in order, 1 repeat, to alleviate in
some way the pain and suffering of our people.
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In answering the question raised earlier, | think the answer
is to be found in the case of the Attorney-General of the Republic
v. Ibrahim and Others, 1964 C.L.R. 195. Josephides, J. having
quoted the provisions of Article 183 which provide for the
proclamation of emergency in case of war and other public
danger threatening the life of the country, touched also the
principles regarding the law of necessity and had this to say
at pp. 264, 265:

“In the light of the principles of the law of necessity as
applied in other countries and having regard to the provi-
sions of the Constitution of the Republic of Cyprus (inciu-
ding the provisions of Articles 179, 182 and 183), [ interpret
our constitution to include the doctrine of necessity in
exceptional circumstances, which is an implied exception
to particular provisions of the constitution; and this in
order to ensure the very existence of the State. The foilow-
ing prerequisites must be satisfied before this doctrine
may become applicable:

(a) an imperative and inevitable necessity or exceptional
circumstances;

(b) no other remedy to apply;

{c) the measure taken must be proportionate to the neces-
sity; and

(d) it must be of a temporary character limited to the
duration of the exceptional circumstances.

A law thus enacted is subject to the control of this court
to decide whether the aforesaid prerequisites are satisfied,
i.e. whether there exists such a necessity and whether the
measures taken were necessary to meet it”.

Finally, the learned Judge concluded as follows:-

“Having regard to these exceptional circumstances pre-
vailing at the time {cf. Barrot and others (1957), Conseil
d’ Etat of France, Sirey 1957, page 675), I come to the
conclusion that Law 33 was duly promulgated by publi-
cation in the official Gazette of the Republic in the Greek
language and that it came into operation on the day of its
publication in the Gazette, viz., on the 9th July, 1964.
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For these reasons | hold that this Court as constituted
in these appeals has jurisdiction to hear and determine the
appeals.”

Turning now to the case of Chimonides v. Manglis (1967)
I C.L.R. 125, there was a division of judicial opinion as to
whether the fundamental rights and principles, which are safe-
guarded by Articles such as 6, 23, 24, 25, 26, 28 and 30 can be
subjected to any limitations or restrictions other than those
provided in the said Part 1] of the Constitution by resorting to
the “‘reserve powers’”” or “‘police powers” of the State Josephides
J. in delivering the first judgment of the Court had this to say
at p. 139:

" *‘Section 4(1) of the Law gave the right to tenants of pre-
mises within the depressed area to apply to the Court,
within two months of the publication of the order under
section 3(1), to have the rent of the business premises
occupied by them determined, with the result that, as
from the date of the Court order for the adjustment of the
rent, the rent payable by the tenant shall be the rent so
adjusted by the Court.”

Then having dealt with the facts of that case and having
quoted at length both the law and some of the articles of the
" Constitution, had this to say at p. 143:

“In considering questions on the constitutionality of a
statute we have adopted certain principles governing the
exercise of judicial control of legislative enactments and we
need not in this case refer to them in detail. Those prin-
ciples are to be found in the case of the Board for Re-
gistration of Architects and Civil Engineers v. Kyriakides
(1966) 3 C.L.R. 640.

The landlord’s complaint in this case is that the rent
agreed upon by the parties by virtue of a contract which
is still valid and binding, may be reduced by an order of
the Court under the provisions of section 4 of the Law of
1965, and that this amounts to a restriction or limitation
of his right of property without the payment of any com-
pensation, which would be repugnant to the provisions of
paragraphs 1, 2 and 3 of Article 23.”

Having further referred to a great number of authorities and
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having looked into the provisions of the Constitution of Greece.
and the rent restriction legislation in force there, as well as to
cases from the United States of America, Mr. Justice Josephides
concluded as follows at pp. 152, 153:

“These provisions show that the Law of 1963, under con-
sideration, is a temporary measure (o tide over an economic
emergency, subject to certain sirict conditions, namely,
that (a) it applies only after the raking of an order by the
Council of Ministers under the provisions of section 3(1)
which lays down all the elaborate prerequisites for the
making of such an order; (b) it applies only to those
tenants who apply to the Court for relief within two snonths
from the publication of the aforesaid order of the Council
of Ministers, and to no othcr tenant. Even if he comes
within the provisions of section 3(1) a tenant cannot apply
to the Court for relief after the lapse of iwo months from
the publication of the Ministerial order; (c) the tenant
ts protected from ejectment so long as he complies with
the conditions of the order mmade by the Court under the
provisions of section 4; (d) the order made by the Court
under the provisions of section 4, adjusting the rent payable
by the tenant, may, on the application either of the landlord
or the tcnant, be varied or even set aside if the circumstances
have materially altered; and (e) the Council of Ministers
may revoke their order under section 3(1) if the circumnis-
tances which led to the making of such an order have
ceased to exist, whereupon the provisions of the Law shall
cease to apply (subject to any specified conditions).

Considering the circwmstances under which the Law of
1965 came to be enacted, I am satisfied that severe economic
conditions, arising out of the well-known recent events
since December, 1963, created a public economic emer-
gency, calling for the exercise of the State’s police power.
1 am further satisfied that relief is justified by the economic
emergency, that it is of an appropriate character and is
granted upon reasonable conditions, [, therefore, hold
that the aforesaid Law of 1965 is a reasonable and valid
exercise of the State’s reserved power to protect the vital
interests of the public during the emergency and that it
does not violate Article 26.1 of our Constitution. The
State had both a duty and authority to safeguard the vital
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interests of a certain class of people; and, to adapt the
words of the Chief Justice in the Blaisdell case (supra),
the policy of protecting the freedom of contract presupposes
the maintenance of a Government by virtue of which
contractual relations are worth while a Government which
retains adequate authority to secure the peace and good
order of society.

For these reasons | would allow the appeal, set aside the
judgment of the Court below and remit the case to the
District Court to be heard on the merits.”

In delivering my own judgment and in agreeing with the
Judgment of Mr. Justice Josephides | had this to say at p. 164:-

“With respect to the learned trial Judge, 1 take the view
that although contractual tenancies were excluded from the
Law of 1961, nevertheless it is clear from the wording of
section 4(1) of Law 19 of 1965 ‘any tenant of premises
within a depressed area’ that the legislature intended to
include such contractual tenancies within the ambit of the
Law 19 of 1965; and in order to relieve a class of persons
that is the depressed tenants in a ‘depressed area’ from the
burden of high rent. As 1 am in full agreement with the
reasons given by my learned brother Mr. Justice Josephides,
1 hold that the Law 19 of 1965 applies not only to statutory
tenancies but also to contractual tenancies.”

Then dealing with the complaint that Law 19/65 is repugnant
to the provisions of Article 23, paragraphs 1, 2 and 3, of the
Constitution, and the law imposes a restriction or limitation
on the right of a landlord’s property without providing for the
payment of a just compensation, in accordance with Article 26
of eur Constitution, I had this to say at pp. 164, 165:-

“l am of the opinion that as the restriction or limitation
in the present case, is not effected in the interests of the
State or any public body, the provisions of the Law 19 of
1965 which regulate the civil law rights in property between
the parties, are not repugnant to the provisions of Article
23, paragraph 1, 2 and 3 of the Constitution.”

Having further dealt with the provisions of Articles 25 and
26 of the Constitution, I reached the view that Articles 25 and 26
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are complementary to each other and both guarantee the fund-
amental rights and liberties of every citizen as against the inter-
ference by the State. 1 am of the opinion that the wording in
paragraph | of Article 26 “the right to enter freely into a contract™
is not limited only at the time of entering into such contract but
one should construe it that refers to the notion of the freedom
of the contract, subject of course, to such conditions, limitations
or restrictions as are laid down by the general principles of the
Law of Contract. (See Chimonides v. Manglis (supra) at p.
164).

In Apostolides and Others v. The Republic, (1982) 3 C.L.R. 928,
Mr. Justice Pikis after referring to Chiinonides v. Munglis had
this to say at p. 945:

“Reserve power is necessary to safeguard both the in-
dividuality and inborn social inclination of man. The
right to survival as an organic entity, is equally fundainental
for the preservation of the State.  As a resuit of the Turkish
invasion of 1974, the occupation of a large part of the
couritry by a foreign army and the displacement of a vast
section of the population, not only social organization but
the very foundations of the State were threatened. In
fact, the State faced an imminent danger of collapse,
something that the enemies of the country wished for.
That it was not allowed to happen, is largely due to the
extraordinary measures taken thereafter in order to safe-
guard the compactness of the State and social coherence.
That the measures were not more extensive than they were,
does not but reflect the desire of the people of this country
not to deviate from democratic institutions, except to the
extent absolutely necessary.”

With that in mind I would adopt and apply the reasoning of
Pikis, J., in the present case as to the prerequisites for a valid
exercise of legislative powers in cases of necessity. Indeed, in
my view, necessity arises to take extraordinary measurcs as |
had explained when constitutional order has been upset and
need arises to take action to safeguard the social substratum.
For all these reasons the submission that Law 24/79 is uncon-
stitutional fails.

I also associate myself with the view taken by Pikis, J. that
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necessity can be tidied over only by legislative measures ulti-
mately subject to judicial control in the iterests of preservation
of the rule of law.

A. Loszou ). | have had the advantage of reading in ad-
vance the judgments of my brother Judges, Triantafyllides P..
which has just been delivered, and Pikis J., which is about to
be delivered and I agree with their reasoning leading to the
result arrived at.

1 am not, however, prepared to say in this case, as the matier
does not arise, that the doctrine of necessity justifies only le-
gislative and not measures by means of executive or admini-
strative acts.

MavLacHTOs L. | agree with the judgment just delivered
by the President of the Court and | have nothing to add.

Loris J.: | fully agree with the judgment of the learncd
President of the Court and [ have nothing further to add.

Pixis J.: 1 agree with the learned President that we should
sustain the Debtors Relief (Temporary Provisions) Law - Law
24/79, as a valid enactiment regulating the repayment of debts
by debtors, displaced and stricken, as a consequence of the
Turkish invasion of the country; consequently, we should
answer the questions raised for our opinion in- the manner
suggested by Triantafyllides, P. Thus 1 concur in the result.

But as [ arrived at the conclusion above indicated, by a some-
what different process from that followed by the learned Pre-
sident, I feel dutybound to earmark the gauge and direction of -
the train of thought I followed. In pursuing this course, I wis
emboldened by the knowledge that, as eminent a Judge as
Lord Reid, advocated against the delivery of one judgment by
superior Courts, if that judgment could not give expression and
accommodate all shades of judicial opinion. (See, a recent
book by Dr. Alan Paterson* The Law Lords” and, a review of the
book by Lord Denning in The Listener of 7th October, 1982).
The doctrine of necessity as a proper basis for legal action in
appropriate circumstances,-is firmly embedded in our law, as
acknowledged in the judgment of Triantafyllides, P. Its in-
vocation made possible institutionally the functioning of the
State of Cyprus and gave premise to the sustainance of law and
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order. In resorting to this doctrine, Cyprus did not innovate.
It followed the path trodden by many nations having a written
constitution as the supreme law, as Cyprus does and, adhering
10 the concept of the rule of law, such as Greece, France and
Italy. Also the doctrinc of necessity has, over the years, re-
ceived approval from eminent jurists, such as Raymond Odent,
Glanville Williams and Sir William Scott.

In England, necessity in appropriate circumstances legitimises
action that would otherwise be unlawful and, as a legal precept,
it is regarded as ingrained in the law of the land notwithstanding
the supremacy of Parliament and the absence of a written Con-
stitution.  (See, Article by Professor Glanville Williams - Current
Legal Problems, 1953).

In the leading Cyprus case on the doctrine of necessity - The
Atiorney-General of the Republic v. Ibrahim, 1964 C.L.R. 195 -
a wide survey is made of the jurisprudence of many countries
on the subject and an atteinpt is made to discern the proper
basis for the doctrine. The justification for the doctrine of
necessity is found in the need to safeguard the existence of the
State and preservation of social order. Law is for man and not
vice-versa. Necessity, therefore, as a juridical concept, aims to
ensure the existence of the State and preservation of social
order when the legal frajnework, fashioned to the needs of
normality and peace, provides no remedy. The application of
the doctrine of necessity fills the gap and prevents chaos from
overtaking social order. As it was pointed out in Apostalides
and Others v. Republic (1982) 3 C.L.R. 928, the doctrine of
necessity has to do with measures designed for the survival of
society, in the same way that necessity may justify action in
terms of municipal law for conduct otherwise illegal. It was
observed that “in both cases, we are concerned with a universal
right to survival. In the case of the individual, an individual
right and, in the case of socicty, a social right.’. The reserve
power of the State to legislate in the face of an emergency,
acknowledged by some members of the Supreme Court in
Chimonides v. Manglis (1967) 1 C.L.R. 185, is another aspect
of the doctrine of necessity. As 1 had occasion to observe in
Apostolides supra, “To my comprehension, necessity is but
another aspect of the reserve power of the State to legislate in
the interests of the integrity of the State and social coherence.”
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The doctrine of necessity provides for extra legal remedics.
It does not derive its force from the existing legal order but
from the utlimate norm of society dictating the taking of mea-
sures necessary for the preservation of society. And this
brings me to the point of departure from the judgment of Tri-
antafyllides, P., who finds justification for resorting to, in the
present case, the doctrine of necessity in the limited scope of
Article 183 of the Constitution, limiting the power of the State
to suspend constitutional provisions.

The magnitude of the catastrophy that befell Cyprus in 1974
and the devastation brought about by the Turkish invasion and
occupation of a large part of the country, were calamities un-
precedented in scale and character in the history of the country,
putting to peril the foundations of socicty, threatening directly
social order and social cohesion. Tens of thousands of psople
were left homeless and propertiless. The economy of the
country came to a virtual standstill. The State, on the other
hand, with the limited resources at its disposal, was unable to
safeguard their homes or restore their properties. The Turkish
military machine made that impossible, while threatening the
rest of the country. The enjoyment of constitutional rights by
the citizens of the country, such as the right to property and
freedom of movement, was made impossible for reasons beyond
the control of the State. It became impossible, as a result of
the Turkish invasion, for a vast section of the population to
enjoy many constitutional rights, including the right to property
safeguarded by Article 23. Relieving them of obligations
intrinsically dependent on the enjoyment of their property
rights, was necessary in order to redress the inbalance created
because of their inability to enjoy their rights. The balance
between rights and duties, the preservation of which depended
upon the discharge of obligations, was upset. Legal measurcs
in the form of relief for the discharge of financial obligations
became necessary in order to restore an acceptable balancc
between rights and obligations, a balance grafted in the Con-
stitution. It is upon an acceptable balance between rights and
obligations that social order and social cohesion depend. It is
upon this premise that legislation was enacted, to relicve dis-
placed and stricken debtors from their inability to enjoy their
rights in recognition of the fact that ‘this inability muted their
capacity to discharge legal obligations.
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in the face of such a unique emergency dire necessity dictated,
in the name of humanity and social order, urgent measures to
preserve social cohesion and frustrate the objectives of those
amning at the destruction-of the State of Cyprus. - Measures,
therefore, had to be tiken to ensure the existence of the State
and preservation of .social order and cohesion. A series of
Jaws were enacted for the relief of the worse afflicted sections
of the society, for a dual purpose:-

{a) To alleviate their hardship and.

{(b) to ensure their continued contribution to the social
effort.

From these measures everybody stood to gain. For, the rein-
tegration of society and the weaving together of the ruptured
threads of the social fabric, were to cverybody’s benefit.

The threat to society was such as to establish the juridical
basis for the application of the doctrine of necessity.

The Debtors Relief (Temporary Provisions) Law - 24/79
and its predecessors, i.e. the legislation that preceded it - Law
9/75 and amendments thereto - were but one of the laws intended
for the relief of the victiins of the Turkish invasion. The Rent
Control legisiation was one other aspect of the measures adopted
for the relief of the victims of the Turkish invasion, (See,
inter alia, Laws 51/74, 36/15, 56/78 and 6/80).

That the measures taken were not as extensive as one might
contemplate, is but a vindication of the will of Cyprus society
not to forego cherished freedoms and liberties even in the midst
of the gravest emergency. Political rights were left intact.
And so it should be. For, freedom of speech and expression
in particular, is always conducive to the good of society. It
makes possible decision taking in a climate of unimpeded
comniunication propitious to the taking of enlightened decisions
(see Police v. Ekdotiki Eteria (1982) 2 C.L.R. 63).

Th= measures taken in the aftermath of the summer of 1974
must be examined against the background that generated their
cnactment, They were designed to cope with the emergency
created by the Turkish invasion. They were not aimed either
to do away with constitutional order or to supplant it. Far
from it. They were intended to reinforce social premises aind
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serve, in the longer run, constitutional order. Consequently,
they cannot be ,o4eed by reference to constitutional dictates
but against the necessity that made their introduction unavoid-
able in the interests of social order. The usefulness of the
measures taken in 1974, has, to my comprehension, been proven
by and large. A degree of normality and prosperity has been
restored against all odds. From this achievement, we can all
draw comfort, not least the banking institutions who depend
on financial activity and economic movement.

The doctrine of necessity has to do with law. Necessity
arises from the need to pull social elements together. Measures
taken in the name of necessity must spring from the collective
will for survival. Hence they must have the sanction of the
Representatives of the people. Necessity is no warrant for
any State authority to asswme powers outside its acknowledged
sphere. A series of decisions of the Supreme Court at first
instance, supports the view that measures in the name of ne-
cessity must, unless of strictly teinporary nature, originate from
and have the sanction of the legislature. (See, Joseph C. Geor-
ghiades v. The Republic (1966) 3 C.L.R. 317, Andreas Hadii-
georghiou v. The Republic (1966) 3 C.L.R. 504, Pantelis Papu-
pantelis and Others v. The Republic (1966) 3 C.L.R. 515 and,
loannis losif v. Cyprus Telecommunications Authority (1970)
3 C.L.R. 225). The same view is supported, to my compre-
hension, by the analysis of the law made by the Full Bench of
the Supreme Court in D. Theodorides and Others v. §. Ploussion
(1976) 3 C.L.R. 319. It subscribes to the view that, where
appointments are made in virtue of the “law of necessity™.
what is in issue is not the validity of the appointment as such
but the legislation upon which such appointment was made.
The following passage from the judgment of Triantafyllides, P.
in the above case, sets out the problem in appropriate terms:

“Once that was so it cannot be said that, in the light of the
‘taw of necessity’, the said two appointments could have
been made only on a temporary, and not on a permianent
basis, because it was not the appointnents as such which
werc made by virtue of the ‘law of necessity’, but it was
section 15(2) of Law 48/63 which became legislation va-
lidly applicable, on the basis of such ‘law of necessity’,
in respect of all appointinents authorized by its provi-
SIONS o e
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In my opinion, the same principle finds expression in the leading
case of [brahim supra.

[t is by recourse to legislation that the State sought to fill
the vacuum in the functioning of State organs created by the
voluntary departure of Turkish officers of the State following
the events of 1963-64. Law 33/67 was enacted to fill the vacuum
in the public service, while Law 61/70 to remedy the situation
tn public bodies.

The doctrine of necessity has its own legal dynamics. Like
every legislative measure, it must have a legitimate origin and
must emanate from the House of Representatives, while its
content must be directly related to the emergency it ains to
tidy over and be commensurate to it. The rule of law does not
abate in an emergency subject to the qualification that necessity
creates a valid juridical basis for legal action. Legislative
measures are subject to juridical control. The Judiciary is
charged to ensure that the measures taken are a genuine response
to a necessity and, further, that they go no further than the
necessity warrants. Judicial control is a hedge against arbitrary
invocation of necessity as a justification for legal mecasures,
as well as a hedge against abuse of necessity by taking measures
uncalled for by the necessity. But so long as the measures
taken are a genuine response to necessity and designed to cope
with it, there wiil be no interference with legislative action.
The legislators are the arbiters of the measures necessary to
ease the emergency.

The Turkish invasion threatened the existence of society and
social institutions with coliapse and measures were necessary
in law to afford inter alia a degree of relief and protection to
displaced and stricken debtors. The measures taken were
broadly proportionate to the need created and reflected a
genuine desire on the part of the people to relieve stricken and
displaced debtors, on the one hand and, make possible the
reactivation of the economy, on the other. It was an important
piece of social legislation that contributed directly to strengten-
ing social cohesion and helped avoid strains that would threaten
further the shattered social foundations of the State.

In my judgment, the measures taken were necessary from a
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humanitarian, social as well as economic angle. The law must
be upheld and so 1 rule

We have not touched upon the learned arguments advanced
before us by Mr. Polyviou and Mr. Triantafyllides, not out
of discourtesy to them or any desire to belittle their effort. For
from it, we are grateful for their assistance. It must be appre-
ciated, however, as indicated in this judgment, that the applica-
tion of the doctrine of necessity is peculiarly connected with the
circumstances giving rise to its application. Therefore, limited
guidance may be derived from the experience of others. The
problems arising from the Turkish invasion were unique;- onc
can say unparallelled. It is the magnitude of these problems
that should guide us answer the questions raised for our con-
sideration. To that end, we applied ourselves as indicated
hereinabove. QOur answer has already been given.

TRIANTAFYLLIDES P.: The opinion of this Court, as un-
animously expressed in the judgments just delivered, will now be
transmitted to the District Court of Nicosia so as to be applicd
in determining the proceedings in respect of which the two
Cases Stated in question have come before us.

Order accordingiy.
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