(1982)

198F December 16

[MaLacuros, I}

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

LEDA GEORGHIADQU DEKATRI,
Applicant,
v.

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMITTEE,
Respondent.

(Case No. 419/81).

Provisional Order—Rule 13 of the Supreme Constitutional Court

Rules, 1962—Discretion of the Court—Principles applicable.

Educational Officers—Transfers—Educational needs—Verification of,

under regulation 14(1} of the Educational Officers (Teaching
Personnel) (Appointments, Postings, Transfers, Promotions and
Connected Subjects) Regulaticns of 1972—Refers to the needs
of the Schools in general as regards the number of the teaching
personnel required for a particular lessoii—And not to the person
who is going to fill a post, a matter which is left with the respondent
Committee—Section 39(1) of the Public Educationcl Service
Law, 1969 (Law 10/69)— Regulatior: 16(3) of the above Regulations
—It concerrs Officers applying for transfer but does nct apply
to transfers decided by the Committee for educational neeas
—~~Proviso to regulation 16(3).

The applicant, a teacher of French in Secondary ecucation,
was on June 26, 1981 transferred from the 5tb Gymmnasium
Limassol to the 2nd Gympasium of Phaneromeni and the
Technical Schoo! in Nicosia with effect from the Ist September,
1981. On October 12, 1981 she was transferred, in addition
to the said two Schools, to the Makarios 11l Gymnasium,
Nicosia; and on October 14, 1981 she was transferred by the
respondent Committee from Nicosia to the 4th Gymnasium
Limassol with effect from the 15th October, 1981. As against
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3 C.L.R. Dekatri v. Republic

this last transfer applicant filed a recourse and, at the same time,
she filed an application under rule 13 of the Supreme Constitu-
tional Court Rules, 1962, for a provisional order suspending
the effect of the sub judice transfer pending the final deter-
mination of the recourse.

Counsel for the applicant contended:

(a) That the decision complained of was flagrantly illegal
because there was no verification of the educational
needs by the appropriate authority in accordance with
regulation 14(1)* of the Educational Officers {Teaching
Personnel) (Appointments, Postings, Transfers, Promo-
tions and Connected Subjects) Regulations of 1972.

(b) That the decision complained of was flagrantly illegal
because it was contrary to regulation 16(3)** of the
above Regulations, which provides that Educational
Officers are subject to further transfer after having
served “*for some time” and that these words must be
taken to mean at least for a period of one School
year.

On the application for a provisional order:

Held, (after stating the principles governing the grant of a
provisional order—vide p. 11 post) that under regulation 14(1)
the appropriate authority makes submissions as to the needs
of the Schools in general with regard to the number ot the
teaching personnel required for every lesson, their specialities
and the like; that the person who is going to fill the post and
any further transfers to meet the situation ¢reated by the original
transfers is entirely left with the respondent Committee as
provided by scction 39(1) of Law 10/69; that in the present case
no verification was required from the appropriate authority
for the respondent Commitiee to make this particular transfer;
that as regards regulation 16(3) this concerns educational officers
who apply for transfer but does not apply as regards the transters
decided by the respondent Committee for educational needs
{see the provisos to regulation 16(3) ); that, therefore, the sub

* Regulation [4(1)} is quoted at p. 12 post.
** Regulation 16(3) is quoted at pp. 12-13 post.
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judice decision was not flagrantly illegal; accordingly the appli-
cation for a provisional order should fail.

Application dismissed.

Cases referred to:
Aspri v. The Republic, 4 R.S.C.C. 57;
Procopiou and Others v. The Republic (1979) 3 C.L.R. 686;
Sofocleous v. The Republic (1981) 3 C.L.R. 360.

Application for a provisional order.

Application for a provisional order suspending the effect
of the dz=cision of the respondent by virtue of which the applicant
was transferred from Phaneromeni 2nd Gymnasium, Ist
Technical School and the Gymaasium Makarios 1II in Nicosia
to the 4th Gymnasium of Limassol pending the final determi-
naiion of the recourse against thz validity of such decision.

A.S. Angelides, for the applicant.
E. Papadopoullou (Mrs.), for the respondent.

Cur. adv. vult.

MALACHTOS, J. r:ad the following judgment. The applicant
in this 1zcourse, a teacher of French, in secondary education,
filed on the 11th Novembar, 1981, the present recourse claiming,
as siated therein, a declaration and/or decision of the court
that the decision and/or act of the respondents, which was
communicated to the applicaat orally on the 14th October,
1981, by virtue of which thzy transferred the applicant as from
15.10.1981 from the Phaneromzni 2nd Gymnasium, the Ist
Technical School and the Gymnasium Makarios 111 in Nicosia
to the 4th Gymnasium of Limassol, is void and illegal and of
no legal effect whatsoever.

At the same time, she filad an application under rule 13 of
thz Suprem: Coastitutional Court Rules 1962, for a provisional
order suspending the effcct of the said decision pending the final
determination of the recourse against the validity of such daci-
sion.

The relevani facts as regards the application for thc issuve
of a provisional order, with which we ate concerned, shortly
put arz the following:

The applicant was first appoinied on contract as a teacher
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3 CLR. Dekatri v. Republic Malachtos J.

of French in wecondary education in 1970. In 1980 she was
appointed on probaiion and was posted at the 5th Gymnasium
in Limassol. By a decision of the respondeni commiit:e dated
26.6.198] the applicant was wransferred as from 1.9.1981 from
the 5th Gymnasium of Limassol to the 2nd Gymnasium of
Phaneromeni and the Technical School in Nicosia.

On the 12th QOctober, 1981 the appropriatz authorily by
virtue of section 3%2) of the Educational Service Law of 1969
(10/69), transfurred the applicant for educational reasons in
addition to the 2nd Gymnasium Phaneromeni and the Technical
School, to the Makarios 1II Gymnasium, Nicosia.

On 14.10.1981 the rzspondent committee issued the decision
complained of transferring the applicant from Nicosia as from
15.10.1981 back to Limassol and postzd her at the 4th Gymna-
sium.

The principles on which a provisional order may be issued
have been expounded and applied in a series of cases starting
from the case of Aspri v..The Republic, 4 R.S.C.C. 57 up to the
case of Procopiou and Others v. The Republic (1979) 3 C.L.R.
686 and the recent case of Agni Sofocleous v. The Republic
(1981) 3 C.L.R. 360, and arz the following:

“The making of a provisional order under rule 13 involves
the exercise of judicial discreiion on the basis of the circum-
stanczs of the particular case and in the ligh: of the principles
which should guide an administrative court when dealing
with such application”.

It is clear from the said principles that an applicant in order
to succeed in an application for a provisional order under rule
13 of the Supr:me Constitutional Court Rules, 1962, must
show to the court that his application is likely to przvail on the
merits and that the non making of the order will cause him irre-
parable damage. It goes without saying that flagrant ill2gality
of an administrative act militates strongly to the making of
a provisional order even though irreparable damage has not
been provad.

Counsel for applicant at the outset of his address in support
of his case made it clear that he would confine hims¢if on one
point only, that is, thai the decision of the respondent committee
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complained of is flagrantly illegal as taken contrary to th: Educa-
tional Officers (Teaching Personnel) (Appointments, Postings,
Transfers, Promotions and Connected Subjects) Regulations
of 1972 and, particularly, regulations 14(1) and 16(3). These
regulations read as follows:

“14.41) Al vTowofetions xed perodtons dkmonBsutikéddv Aer-
Toupy&v Bievepyouvtan Umd ToUu &pupodiov dpydnou Pdoet
TG EkondeuTikGY duarykdv d altanr PePonolvTan Utrd
fis dppodias &pyils, & TG mAatciw 8¢ ToUTwy AcufdvovTtan
Ko 10 Suvatdv Ut Gyw kad el wrpoTipdoss T& dxrondey-
TIKGV  AEITOURYGW.

(2) Oi #kronbeuTikol AsiToupyol UmoypeoUvren v& Utrnpe-
Téotv Smov TomoferoivTon | petatifevTan.

(3) Els &xkmaiBeurtikdv Asivoupydv Slvatar vd dvoTelf)
Umpecla els mAsiova ToU dvds oyorela Pdoer TGV éxmal-
SeuTikGy dvaryxddv olyl Opws els mAslovas T&y BUo ToéTwv.

16. (1) Ol &mrabeumol Aevvoupyol peTuTifevrton—
(&) Pdorr T&v KTandeuTikGY Gvoryxoy

(B) Ti cirijoer alrdv Hid uo[.’rc:p[:ﬁs TpocwiTikovs 7 oiko~
yeveraxoly, Adyous voouptvou &t Elummpersiton xol T
ounptpov Tijs Umnpeoias.

(2) Oi #mronbevrikol Asrroupyol, oiTives Unrnpetouol
kot THY Sidpreiov Tijy mepiddov Bokipaoias el oxoAsla
G &v 16 Kovoviopd 15 dvagéperon, Umdkevtal els perdbeoiv
HETH TV &miKUpwo v Tol Slopiouol Towv i Emixeipéuns TauTns—

(a) Trpokepdvou Trepl kefnynTd, ely oyolsia &ypoTikéy
meployév xal el Buvardv, elg Ty abmiy mepigipeiav
| ely &AAnp &1 fiv Exouow dxppdosar mpoTiunow.

(P) Tpokepivou mepl BiBaokédew, Els oyorela I fi, uh
Urapyovadiv els alrra frapkdov kewiv Béoewy, els oxoAsia
B Téw -rpifdv Biboorihow.

(3) O xovd T dvoripw peraTifépevor cmondeuTikoi
Aaitoupyol Umdxkewtan els TrepaiTépe  perdbeow, xaTdmv
Unnpeoias bl Xpovikdr T Sidormua xal s fidghov Tapou-
oo} SuvardtnTes B perdleov, o droroubos:

(o) O xafnynrol vererifovron el doTwa wivrpo
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() Oi &iBdoxaror peratiBevranr el peyodimepa oyoleia
B xai dxoroUBox, katdmv Immpeciag eis TowdUta oyohela
kol  Gvaddyws TV mapoucialoptveov  SuvatoTiiTwy,
uenariferton els oyohio A:

Nosttar &mi ely dpgoTipas Tas s &vw TrepimrTddaeis—

(1) 1y uendBzars elven =is edpeveotépay ik Tov ExroubeuTindy
AsiToupydy Biow ixrds els eprrTadoers  pevabéosws
Moyw txmendeutindy dvayxdr | maibapyikdis ueroléoew,

(1) haroaBeurikds AstToupyds BEv petarifeton &veu aiTiicecs
oltou AR & owtpiywow EkralBeuTtixol  Adyol
i & §) TeponTépw Trapapovsy Tov el TO alTd oyoAsiov
guykpoumTal wpds Sikarodoynuévoy aitnua dAdou dkrran-
BeuTikoU AertoupyoU Trpds peTdBeov™.

(**14.(1) Postings and transfers of zducational officers are
made by the appropriatc organ on the basis of the sduca-
tional needs as verified by the appropriate auihority, and
in this respect the preferences of the educational officers
are, as far as possible, taken inlo consideration.

(2) Educational officers are bound to serve at the place
where they are posted or transferred.

(3) To an educational officer service may be assigned
1o more than one school according to the educational needs
but in not more than two placss..

16.-(i} Educational officers are transferred-
(a) in accordance with the educational nea:ds;

(b) on thzir own application for serious personal or family
reasons, provided that the intarast of the service is
also served.

(2) Educational officzrs, who are serving during the proba-
tionary period in the schools referred to in regulation 15,
are subject to transfer after the confirmation of their
appointments or when such confirmation is about to take
place-

(a) in cases of schoolmasters, to schools in rural areas,
and, if possible, of the same region or of another for
which thcy have expressed preference;
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(b) in cases of school-teachers, to C schools, or, if thare
are not there adequate vacant posts, to B schools
with thrze teachers.

(3) The educational officers transferred as above aie
subject to further transfer, after having served for somz
time and as possibilities for transfer may occur, as follows:

(a) Schoolmasters are transferred to urban centres;

(b) School-teachers are transferred to larger B schools
and subsequzntly, after serving at such schools, and
depending on possibilities that may arise, are trans-
ferred to A schools:

Provided that in both the above instances—

(1) the transfer is to a more favourable for the educational
officer post, zxcept in casas of transfsr for educatlonal
needs or disciplinary transfers;

(ii) an educational officer is not transferred without an
application on his part except if theie exist educaiional
reasons or if his further stay at the same school conflicts
with a justified 12quest of anothar educational officer
for transfer”).

Counsel for applicant submittzd that in the preseat cas: not
only there was no verification in accordance with regulation
14(1) by the appropriate authoriiy, which according to the
interprztation section of Law 10/69 is th: Minister of Education
acting usually through the Director-Genelal of the Ministr,,
for the transfer of the applicant from Nicosia to Limassol
for educational needs, but, on the contrasy, there was vzrification
that on 1he 12th October, 1981 the services of the applicant
wers required in Nicosia and, therefore, the dzcision complainzd
of taken by the rzspondsnt committee was flagrantly illegal.
1t is clear from the documentary evidence adduced, exhibit 2,
dated 10/12/1981, signed by the Head of the Techaical Education
and the Head of the Higher and Secondary Education, that the
applicant was posted at the 2nd Gymnasium Phansromens,
the Technical School and the Makarios I1I Gymnasium in
Nicoazia.

Counszl for applicant furthzr submitted that the decision
complain:d of was also contrary to the provisions of regulation
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16(3) as the service of the applicant in Nicosia after her transfcr
from Limassol was so short, in {act, she served in Nicosia for
about a month. The words “for some time” “epi chronikon ti
diastima” must be taken to mean at least for a period of one
school year.

1 have carcfully considered the submissions of counsel for
applicant and [ must say that I entir:ly disagres with the inter-
pretation given by him 1o both regulation 14(1) and 16(3).
To my mind under regulation 14(1) the appropriate authority
makes submissions as to the needs of the schools in general
as regards the number of the teaching personnel required for
every lesson, their specialities and the like. The person who
is going to fill the post and any further transfars to mest the
situation crcated by the original transfers is entirely left with
the respondent committez as providad by section 39(1) of the
Law.

In the present casz no verification was required from the
appropriate authority for the respondent committee to make
this particular transfer.

As regards regulation 16(3), this concerns the educational
officers who apply for transfer but does not apply as regards
the transfers decided by the rispondsnt committee for educa-
tional necds. This is clear from the provisos to regulation
16(3}. )

For the above reasons the application for the issue of a
provisional order is hereby dismissed.

On the question of costs | make no Order.

The case is fixed for directions on 29th December, 1981 at
9.30 a.m.
Application dismissed. No order
as to cosis. f
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