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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANTIGONI MITIDOU

Applicant,
V.

I. CYPRUS TELECOMMUNICATIONS AUTHORITY,

2. FIRST INSTANCE DISCIPLINARY BOARD OF

CYPRUS TELECOMMUNICATIONS AUTHORITY,
Respondents.

(Case No. 429/79).

Administrative Law—Administrative acts or decisions—Composite
administrative act—When completed the independent intermediate
parts merge into the final act and their executory character is
lost and they cannot be challenged individually—Only final act
can be challenged by recourse—Disciplinary conviction and
punishment of applicant by First Instance Disciplinary Board
of the Cyprus Telecommunications Authority—Appeal to the
Second Instance Disciplinary Board and dismissal of the appeal
—Decision of the first Instance Board has merged in the decision
of the Second Instance Board, has lost its executory character
and cannot be challenged by this recourse—Though only final
act can be challenged by a recourse validity of the intermediate
component parts may by examined in deciding validity of final
act because the invalidity of part of a composite act renders all
acts which fellow, including the final act, null and void.

Natural Justice—Requirements—Accused person should know the
nature of the accusation against him and should be given an oppor-
tunity to state his case and tribunal should act in good faith—
Rule against bias—Application of rules of natural justice before
administrative tribunals does not impose an obligation on them
to adopt the regular form of judicial procedure—Disciplinary
proceedings against officer of Cyprus Telecommunications Autho-
rity—General Manager, in exercise of his powers under the
Personnel General Regulations, drafting the charge, after conside-
ring the material placed before him by the Investigating Officer and
conting to the conclusion that there was a prima facie case against
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the applicant—Participation of the General Manager in the First
Instance Disciplinary Board which heard the disciplinary case
and was composed of five members is not contrary to the rules
of Natural Justice.

Disciplinary offences—Disciplinary proceedings—Complete record of
the evidence intended to be adduced ar the disciplinary trial made
available to applicant's counsel before the commencement of
the hearing—And applicant afforded opportunity by Investigating
Officer to exculpate herself—Therefore she was well acquainted
with the case and could prepare her defence.

Disciplinary offences—Disciplinary proceedings—Disciplinary tribunal
—No requirement for strict compliance with rules of procedure
and evidence applicable before a Court of Law—What is expected
Jrom such tribunal is to act in good faith, hear the case in a judicial
spirit and in accordance with the principles of substantial justice
—And where there are specific rules of procedure provided, such
rules have to be followed.

Disciplinary  offences—Disciplinary  conviction—Judicial control—
An Administrative Court cannot, as a rule, interfere with the
subjective evaluation of the. relevant facts as made by the appro-
priate organ.

Disciplinary offences—Disciplinary conviction—Sentence—May be
imposed on a date other than that on which conviction was
pronounced.

Practice—Recourse for annulment—Application and opposition—
Grounds of law on which they are based—Must be stated
precisely and concisely,

The applicant was at the material time an employee of the
Cyprus Telecommunications Authority, holding the post of
Operator I, and performing the duties of cashier at the Larnaca
Sectional Office. As a result of certain accusations against
her for irregularities in the discharge of her duties and in view
of the seriousness of such accusations, the General Manager
of the respondent 1 Authority (“the General Manager™)
appointed an Investigating Officer under regulation 41(1)(b)
of the Personnel General Regulations, to carry out an investi-
gation concerning such accusations. For the purpose of his
investigation the Investigating Officer took written statements
from emplovees of the Authority and he, also, interviewed
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the applicant on two occasions and took statements from her.
After completing his investigation he submitted the file containing
all the evidential material he collected to the General Manager
who, after considering the material put before him, came to
the conclusion that there was a prima facie case against the
applicant for the commission of disciplinary offences. Then
the General Manager drafted a charge* for such offences and
submitted the case to the Ist instance Disciplinary Board of
the Authority under regulation 41 of the above Regulations
and, at the same time, he informed the applicant by letter dated
February 24, 1979 as follows:

“Having considered the accusations apainst you I have
concluded that there is prima facie case against you; there-
fore and in compliance with Regulation 41 paragraph
6(a) of the Personnel General Regulations, I have drafted
the relative charge which I attach herewith and I have
referred your case to a Disciplinary Board of five members”.

The First Instance Disciplinary Board which heard the disci-
plinary case against the applicant was composed of the General
Manager, two Managers, one Assistant Manager and one Section
Manager. The presentation and the prosecution of the case
on behalf of the Authority was conducted by the Personnel
Manager and the defence of the applicant was handled by het
counsel. Applicant was represented throughout the procee-
dings by an advocate, who, acting on_her behalf, prior to the
hearing inspected the file of the case and was supplied with
copies of all statements of witnesses which were taken by the
Investigating Officer, including the statements of the applicant.

The Fist Instance Disciplinary Board delivered its decision
on 2.6.1979 and found applicant guilty of the charges against
her. Counsel for the applicant then- addressed in mitigation
the Board, which adjourned its decision on sentence till 16.6.1979
when it decided to impose upon applicant the sentence of dismis-
sal from the service of respondent 1 Authority. The applicant
appealed against such decision, under the Personnel General
Regulations, to the 2nd Instance Disciplinary Board which heard
the appeal on 8.8.197% and reserved its decision. It gave its
decision on 15.10.1979 and dismissed the appeal both in respect
of the conviction and the sentence imposed upon the applicant.

The charge appears at p; 567 post.
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Hence this recourse for a declaration that the decision of the
respondents dated 2.6.1979 and 16.6.1979 by which she was
found guilty of certain disciplinary offences as well as the decision
of 15.10.1979 dismissing her disciplinary appeal were null and
void and of no legal effect.

Counsel for the applicants mainly contended:

(2) That once the General Manager was the person who
framed the charge against the applicant he formed
an opinion about his guilt, as a result of which he was
biased during the trial, and his participation in the
Disciplinary Board amounted to violation of the rules
of natural justice.

{b) That the charge was defective and not in compliance
with the Regulations* as a result of which the applicant
was embarrassed in her defence in that she was not
aware of the facts of the case when defending herself.

{c) That the Disciplinary Board wrongly admitted evidence
as to the previous conduct of the applicant; and that
this course violated regulation 46(4) which provided
that the procedure must “in as far as possible be similar
to the hearing of a criminal case tried summarily”,
in that inadmissible evidence was allowed to be given,

{(d) That on the material before it the First Instance Disci-
plinary Board could not find the applicant guilty of
the charges brought against her.

(e) That the mitigating circumstances of the applicant
were not taken into consideration in imposing sentence
and that the sentence was imposed on a different
date from that of the adjudication of the guilt.

(f) That the respondents acted in violation of regulation
45(5)** of the Personnel General Regulations in that
the case was sent to the Disciplinary Board first and
then communicated to the applicant and as a result,
the applicant was not afforded the opportunity of

The relevant regulation is regulation 45(4) which provides as follows:

“In disciplinary proceedings all real facts constituting the offence charged
and any existing elements of guilt should te defined”.

Regulation 45(5) is quoted at p. 609 post.
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giving an explanation or making a statement before
the case was sent to the Disciplinary Board.

Counsel for the respondent raised the preliminary objection
that the recourse in so far as the decision of 2.6.1979 of respon-
dent 2, the First Instance Disciplinary Board was concerned,
was out of time as more than 75 days elapsed since the day
when such decision was communicated to the applicant and
the day when the recourse was filed. On the other hand counsel
for the applicant contended that the decision of 2.6.1979 and
that of the second Imstance Disciplinary Board constituted
a composite administrative act and, therefore, each one of
them could be made the subject of a recourse.

Held, (I) on the preliminary objection:

That though it is correct that in the case of a composite admi-
nistrative act, if the component parts have the characteristics
of an executory act, they preserve their execcutory character
and each one of them is capable of being challenged by recourse,
when the composite administrative act is completed, the inde-
pendent intermediate parts merge into the final act and their
executory character is lost by such changes and cannot be chal-
lenged individually; that the decision of the First Instance Disci-
plinary Board has merged in the decision of the Second Instance
Appellate Board and in consequence it has lost its executory
character and cannot be challenged by the present recourse;
that the only decision that can be challenged is that of the Second
Instance Disciplinary Board, which is not out of time.

Held, further, that though the last decision of a composite
administrative act is the only one that can be challenged, never-
theless; once the intermediate component parts are a legal prere-
quisite to the final act, their validity may be examined in deciding
the validity of the final act, as the invalidity of a part of a compo-
site administrative act renders all acts which follow, including
the final concluded act, null and void; that, therefore, though
the decision of the First Instance Board cannot be challenged
by the present recourse, the grounds of appeal advanced against
the validity of such decision and argued before the Second
Instance Disciplinary Board and which were rejected by such
Board may be grounds of law in considering the validity of the
decision of the Second Instance Disciplinary Board.
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Held, (I} on the merits of the recourse:

{1)(a) That the requirements of natural justice are that the
accused person should know the nature of the accusation made,
that he should be given an opportunity to state his case and
that the tribunal should act in good faith; that, also, under the
principles of impartiality and fairness the rule against bias
has evolved the existence of which may vitiate a judicial or
quasi judicial decision; that the application of the rules of
natural justice before administrative tribunals does not however
impos¢ an obligation on them to adopt ths regular form of
judicial procedure.

(1){b) That at no time did the General Manager take any
decision as to the guilt of the accused; that the only action he
took after considering the evidence put before him, was to draft
the charge and send the case for trial, informing the applicant
accordingly; that as from the time of the appointment of the
Investigating Officer til and including the trial by the First
Instance Disciplinary Board, the General Manager was acting
in compliance with the provisions of the Personnel General
Regulations; that in the present case the General Manager was
not sitting as a chairman of the First Instance Disciplinary
Board on an appeal from his own decision but was sitting as
a member of a collective organ which has in the first instance
to hear the case and decide whether the applicant was guilty
of the accusations against her; that from such decision an appeal
lied to an entrely differently composed collective organ,
the Second Instance Disciplinary Board; that the fact that the
General Manager acting in compliance with the Personnel
General Regulations found from the material put before him
by the Investigating Officer that there was a prima facie case
against the applicant to send her for trial before the First Instance
Disciplinary Board, does not amount to a finding of guilt which
had to be arrived at after hearing of evidence both from the
prosecution and the applicant and after evaluating properly
such evidence as regards credibility and weight; that the prose-
cution in the present case was conducted by the Personnel
Manager and not by the General Manager and that, therefore,
there was no irregularity by the participation of the General
Manager in the First Instance Disciplinary Board; accordingly
contention {a) should fail.
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(2) That the charge against the applicant was in compliance
with regulation 45(4) in that all material facts aileged were set
out in the charge; that the complaint of the applicant that she
was not aware of the real facts when defending herself, is
unfounded, especially in view of the fact that a complete record
of the evidence, intended to be adduced at the trial was made
available to her counsel before the commencement of the hearing
and, therefore, both from the facts set out in the charge and
the facts disclosed in such evidence she would be well acquainted
with the case and prepare her defence; that if any fact was sought
to be established which was not within her knowledge from the
material made available to her, there was nothing to prevent
tier counsel to apply for an adjournment to consider the defence
of the applicant and at no stage of the proceedings there was
such application by counsel for applicant; accordingly contention
{b) should fail.

{3) That regulation 46(4) should be read together with regu-
lation 46{(5)(c) and 46(6); that under regulation 46(5)}c) there
is a complete departure from the rules of evidence applicable
in criminal proceedings by allowing the admission of evidence
which is not admissible in civil or criminal proceedings and
under regulation 46(6) the Board is allowed before deliberation
to rely not only on the evidence adduced at the hearing, but
on any other evidence as well from other lawful source with
the only restriction that the accused must be informed of such
evidence; that the combined effect of regulations 46(5)(c) and
46(6) is to secure a person charged with the commission of a
disciplinary offence to know the charge against him, have a
fair trial, to be represented at such trial by counsel of his choice,
cross—ecxamine the witnesses testifving against him, be allowed
to give evidence and call witnesses in contradiction of the prose-
cution witnesses and in case the Disciplinary Board intends
to take cognisance of any other evidence which was not called
at the trial but came to the knowledge of the Board from other
lawful sources he should be informed of such evidence; that
the decision of the Board should be duly reasoned so that the
accused may know how the decision was reached and be in a
position to contest the correctness of such decision on appeal;
that the fact should not escape the attention that such a Board
consists of laymen and a layman at an inquiry of this kind is
of course at a great disadvantage compared to a traired advocate
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or a properly composed Court of Law; that whereas when a
case is tried before a Court of Law, civil or criminal, the rules
of procedure and evidence have to be strictly complied with,
there is no similar requirement for strict compliance with such
rules at a hearing before a tribunal who is not a judge in the
proper sense of the word; that what is expected from such
tribunal is to act in good faith, hear the case in a judicial spirit
and in accordance with the principles of substantial justice;
that where there are specific rules of procedure provided, such
rules have to be followed; accordingly contention {c¢) should
fail.

(4) That it is well settled that an administrative Court in
dealing with a recourse made against a disciplinary conviction
cannot, as a rule, interfere with the subjective evaluation of the
relevant facts as made by the appropriate organ; that on the basis
of the material before this Court the verdict that the applicant
was guilty as charged, which was reached unanimously by the
members of the respondent (2) Board, was reasonably open to
it and cannot, and should not, be interfered with by this Court;
that the respondents did not act under a misconception of fact
in reaching their verdict and the contention of counsel for appli-
cant that the conviction was not warranted by the evidence,
is untenable; accordingly contention (d) should fail.

(5) That in imposing sentence on the applicant the respondent
(2) Board took into consideration whatever counsel for the
applicant said in mitigation; that the fact that the sentence
was imposed on a date other than that on which applicant was
found guilty, which, as alleged, vitiates the proceedings, is
entirely unfounded; that what happened in this case, is that
after applicant was found guilty, counsel addressed the Board
in mitigation and the Board reserved its decision on sentence;
that there was nothing wrong in following such course and there
was no contravention either of the Regulations or the procedure
in criminal cases; that even a proper Court of Law trying a
criminal case may, on occasions, reserve the imposition of
sentence to a future date to have time to reflect on the sentence
which is going to impose in the circumstances of a case; accor-
dingly contention {e) should fail.

(6) That the General Manager in informing the applicant by
his letter of the 24th February, 1979 that the case had been
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referred to the Disciplinary Board, acted in compliance with
the provisions of regulation 41(6)(a); that the object of regulation
45(5) is to afford an accused person the opportunity of having
available for perusal all the material which was in the file of
5 the disciplinary proceedings before the hearing of the case and
thus be able to prepare his defence accordingly; that this Court
is unable to agree with counsel for applicant that applicant was
not afforded the opportunity of giving an explanation exculpating
herself before the file was sent to the Disciplinaty Board; that
10 the applicant was interviewed twice by the Investigating Officer
before the investigation was completed by him and before the
dossier was sent to the General Manager for further action
and whatever she said appears in her statements which were
included in the dossier of the case; that even if, as alleged, there
15 was not strict compliance with regulation 45(3), in the circum-
stances of this case, this is considered as not amounting 10 such
a violation of the rules which might have been treated as a breach
of a mandatory nature non—compliance with which might have
embarrassed in any way the applicant or prejudiced her in
20 her defence; accordingly contention (f} should also fail.

Application dismissed.

Observations with regard to the proper presentation of the grounds
of Law in the applicarion and the opposition.
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applicant was found guilty of certain disciplinary offences and
against the decision dismissing her disciplinary appeal.
A. Poetis, for the applicant.

A. Hadjioannou, for the respondent.
Cur. adv. vult.

Savvipes J. read the following judgment. By the presant
recourse the applicant seeks a declaration of the Court to the
effect that the decision of the respondents dated 2.6.1979 and
or 16.6.1979 by which she was found guilty of certain disciplinary
offences as well as the decision of the respondents which was
communicated to her by letter dated 26.10.1979 to the effect
that her disciplinary appeal was dismissed, are null and void
and of no legal effect. The facts of the case are shortly as
follows -~

The applicant was at the material time an employee of the
Cyprus Telecommunications Authority, holding the post of
Operator 1. Tt is an undisputed fact that on the 30th January,
1979 (the date of the alleged disciplinary offences) she was
performing the duties of cashier at the Larnaca Sectional office.
As a rcsult of certain accusations against the applicant for
irregularities in the discharge of her duties and in view of the
seriousness of such accusations, the General Manager of the
Respondent | Authority appointed an investigating officer
under regulation 41, paragraph 1(b) of the Personnel General
Regulations, to carry out an investigation concerning such
accusations and at the same time he interdicted the applicant
pending such investigation under regulation 50, paragraph 3
of the same Regulations. By letter dated 31.1.1979 the applicant
was informod by the Personnel Manager of the decision of the

"General Manager to interdict her as from such date and that

Nicos Malekos was appointed as an investigating officer to
carry out an inquiry concerning accusations against her for
“conduct unbeconting to an employee in her capacity as such
andfor act capable to cause material or moral damage to the
Authority and/or irregularity and breach of trust in admi-
nistration”.

The investigating officer for the purpose of his investigation
took written staterncnts from employees of the Authority who
were in a position to give any information as to facts related
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to the object of his investigation and also collected any material
necessary thereto. In the course of such investigation he inter-
viewed the applicant on two occasions, the first on the 2nd
February, 1979 and the second on the 12th February, 1979
for the purpose of examining the applicant as to what she had
to say respecting the accusations against her. The applicant
in a statement signed by her on 2.12.1979 and in answer to a
question concerning the condition of her cash collections on
30.1.1979, said the following: “So long as my integrity is
at stake, 1 have nothing to say except that on that date I had
a deficit of £11.843 mils which 1 paid from my handbag”. At
the interview of 12.2.1979 the answer of the applicant to all
questions put to her by the investigating officer was, “I have
nothing to say’.

The investigating officer after completing his investigation
submitted the file containing the statements of witnesses taken
by him, including the statements of the applicant together with
and other evidential material, to the General Manager of res-
pondent 1 Authority. The General Manager after considering
the material put before him came to the conclusion that there
was a prima facie case against the applicant for the commission
of disciplinary offences, drafted a charge for such offences
and submitted the case to the lst [nstance Disciplinary Board
of the Authority under the provisions of regulation 41, paragraph
6(a) of the Personnel General Regulations. At the same time,
he informed the applicant accordingly by letter dated 24th
February, 1979, the contents of which were as follows:

“Having considered the accusations against you, | have
concluded that there is prima facie cage against you; there-
fore and in compliance with Regulation 41 paragraph
6(a) of the Personnel General Regulations, | have drafted
the relative charge which I attach herewith and I have
referred your case to a Disciplinary Board of five members™.

On the same date the General Manager sent another letier
to the applicant calling her to attend the hearing of the case
before the Disciplinary Board on 22nd March, 1979, informing
her at the same time that she could appear personally or accom-
panied by an advocate or any other person of her choice.

The applicant was represented throughout the proceedings
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by an advocate, who, acting on her behalf, prior to the hearing
inspected the file of the case and was supplied with copies of
all statements of witnesses which were taken by the investigating
officer and which contained the evidence intended to be adduced
at the hearing, as well as the statements of the applicant which
were made to the investigating officer.

On 23.3.1979 the applicant attended the hearing before the
First Instance Disciplinary Board which was composed of the
General Manager, two Managers, one Assistant Manager and
one Section Manager, The presentation and the prosecution
of the case on behalf of the Authority was conducted by the
Personnel Manager and the defence of the applicant was handled
by her counsel. The applicant was charged, pleaded not guilty
and the hearing commenced on that day, continued on the follow-
ing day and was concluded on 29.3.1979. The minutcs of the
proceedings were produced as exhibit | before this Court.

The charge against the applicant as appearing in exhibit |,
reads as follows:

“The aforesaid officer is charged with the commission of
the following disciplinary offences, contrary to Regulation
33, paragraph 4, sections (f), (h), (i) and (ih) of the Personnel
General Regulations.

I. Conduct unbecoming with the status of an employee.

2. Acts that might cause material or moral damage to
the Authority.

3. lrregularities in administration.

4. Acts amounting to abuse of authority or confidence
entrusted to her.

On the 30th January, 1979 and whilst the accused was per-
forming the duties of a cashier at the cash of the Larnaca
Sectional Office, she made a mistake as a result of which a
fictitious surplus was observed in her cash which the accused
took away from her cash with the intent to appropriate same.

Moreover, the accused acted in a way tending to harm the
good reputation of the Authority in that she involved persons
strangers to the Authority for the purpose of covering up her
offence”. .
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Respondent (2) Board delivered its decision on 2.6.1979
whereby applicant was found guilty of the charges against
her. Counsel for applicant then addressed in mitigation and
respondent (2) adjourned 1ts decision on sentence till 16.6.1979
when it decided to impose upon applcant the sentence of dis-
mussal from the service of respondent 1 Authonty. Such deci-
sion, (copy of which was produced as exhibit 2) was communi-
cated to the applicant by letter dated 16.6 1979. The applicant
appealed against such decision, under the Personnel General
Regulations, to the 2nd Instance Disciplinary Board which sat
as an appellate Court on 8.9.1979 heard the appeal and reserved
its decision. Applicant was represented at the hearing of
the appeal by her counsel. (The minutes of the hearing of the
appeal appear 1n exhibit 3). The members of the 2nd Instance
Disciplinary Board met on 15.10.1979 and reached their decision
whereby the appeal was dismissed both in respect of conviction
and 1 respect of the sentence umposed upon the applicant.
(Copy of such decision 1s before this Court as exhibit 4)  Such
decision was communicated to the applicant by letter dated
26.10.1979, 1n consequence of which the applicant filed the
present recourse against the respondent Authority as respondent
| and agamst the !st Instance Disciplinary Board as respondent
2. As | have hecard no argument as to whether respondent 2
was a necessary party to these proceedmgs or not, especially
m view of the fact that its decision was dealt with on appeal
by the 2nd Instance Disciphinary Board whose decision was
the final deciston and the latter was not considered as a
necessary party mn the proceedings and as no objection was
raised 1n this respect, [ shall not deal with thus matter.

The grounds of law on which the recourse 1s based, 16 in
number, are set out in the application They may be grouped
as follows:—

(A) Grounds 1-7 inclusive, concern procedural rrregularities
n respect of wiuch objections were made during the trial.  Such
alleged 1rregulanties are:

(1) Tne parucipation of rthe General Manager who was
the person who drafied the charge against the applicant,
was irregular.

(2) The determination of an objection raised in respect of
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()

(4)

(5)

(6)

(7

(B)

such participation without hearing argument, was irre-
gular,

The President of respondent 2 was deciding the objections
himself without consu!ting the other members.

The President stated that the Board expected from the
applicant to prove that she was innocent in order to
acquit her.

Notwithstanding the fact that there was a preliminary
objection as to the framing of the charge, in that parti-
culars of the facts on which each count was based were
not stated in each count, such objection was left to be
decided at the end thus the applicant was not aware
of the real facts when defending herself.

Evidence as to previous conduct of the applicant was
heard.

The above irregularities amount to violation of the rules
of natural justice.

Matters touching the weight of cvidence adduced and

conviction on such evidence.

n

)
&)
{C)

(1)

()
(D)
(Y

The surplus is referred to as “fictitious™ which means
that there was no surplus which the applicant appro-
priated (legal ground 8).

There was no evidence in support of the charge (legal
ground 9).

The Board was not surec about the guilt of the applicant;
nevertheless, found her guilty (legal ground 10).

Matiers touching the decision itselt:

The applicant was found guilty on aiternative counts,
i.e. guilty on counts 1 and 2 or alternatively counts 3

and 4 (legal ground 11).

The decision is unfounded (legal ground 14).

Matters touching sentence.

The Board felt bound to impose the sentence of dismissal
(legal ground 13).
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(2) The sentence was imposed on a different date from that
of the adjudication of the guilt (legal ground 15).

(3) The mitigating circumstances of the applicant were not
taken into consideration (legal ground 12).

The last legal ground concerns the decision on appeal beforc
the Second Instance Disciplinary Board and is to the effect
that such Board made the same mistakes and/or it failed to
give any reasons and/or it did not understand the arguments
of the applicant before it.

At this stage | would like to point out that expressions in
brackets accompanying the grounds of law, such as “prota-
kouston!!!!1"  (“unheard of”) followed by explanatory marks
as it happened in the present case, not only they do not add
anything of substance to the force of the legal ground but on
the contrary, they may be taken as tending to show an effort
1o impress the reader by the addition of such remarks and excla-
mations rather than the substance of the legal ground. The
least I should say in this respect, is that [ consider the inclusion
of such expressions as scandalous, unnecessary and undesirable.

The application was opposed and the legal grounds set out
in the opposition are:

“I. The recourse in so far as the decision of 2.6.1979
of Respondent 2 is concerned, is out of time as more than
75 days elapsed singe the day when such decision was
communicated to the applicant and the day when the
tecourse was filed.

2. Though by the present recourse two decisions are
being attacked, the one being the decision of the First
Instance Disciplinary Board in respect of which the time
has elapsed, and the other that of the Appellate Board
of the Authority, legal grounds 1-15 relate expressly to
the decision dated 2.6.1979 of Respondent 2, whereas
ground 16 which is cxpressly directed against the decision
of the Appellate Board (the Second Instance Disciplinary
Board) merely adopts grounds 1-15 with the only addition
that the decision of the 2nd I[nstance Disciplinary Board
on Appeal which was communicated to the applicant on
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26.10.1979 is not reasoned and such Appellate Board did
not understand the arguments of the applicant.

3.

Without prejudice to the above, it is alleged that

the sub judice decision was lawfully taken for the following
reasons:

(a)

®

()

The General Manager was not the prosecutor and
Chairman of the Ist Instance Disciplinary Board at
the same time but only the Chairman and the duty
of the prosecutor was carried out by the Personnel
Manager. The General Manager drafted the charpge
under the provisions of Regulation 41(6)(a) of the
Personnel General Regulations because he thought
that there was evidence justifying such course. This,
however, does not mean that he decided about the
guilt of the applicant. it is for this reason that he
wrote ‘there is a prima facie case’. These were
expounded by counsel for applicant before the Disci-
plinary Board at length, as well as grounds 2, 3, 4
up upto and including 15 as they appear in detail
in the minutes which arc attached as exhibit ‘A’ in
the present recoursc.

A careful persual of the minutes proves that the above
mentioned grounds are legally unfounded and that the
decision of the Board was legally taken. Respondents
will refer to the said minutes as well as the minutes
of the appeal which are attached as exhibit ‘B’ as
well as to the sub judice decisions which are attached
as exhibit ‘C’, and the relevant "Regulations of the
Personnel General Regulations. ‘

Respondents stress the fact that all the facts and the
evidence were made available to the applicant, as well
as the whole file together with the charge-sheet and
applicant was fully informed and she was not in any
way hindered in her defence; the seriousness of the
sentence is not a ground for annulment™.

Pausing here for a moment, [ wish to remark that in admi-

nistrative recourses the legal grounds on which both the appli-
cation and the opposition are based, must be stated precisely
and concisely to enable the reader to understand in the first
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mstance, what 1s the 1ssue m the case, leaving full argument and
exposition of the law at the hearing. In the present case in
ground 3(a) mnstead of a mere presentation of a legal ground,
a whole argument 1s set out, concluding with a general and
abstract reference to the legal arguments contained in the volu-
minous record of the proceedings attached to the opposition.
I wish also to point out that n ground 3(a) of the Opp. there is
reference to the address before the Disciplinary Board of “counsel
for applicant”. I presume that this is a clerical mistake and
counsel for respondents, most likely, intended to refer to
counsel for the respondents and not to counsel for applicant
As this, however, 1s not a matter which may have any bearing
1n the outcome of the case, I leave 1t at that,

Counsel for applicant in his address in support of the grounds
that the framing of the charge was defective contended:

{¢) That 1t did not contain particulars of facts 1n respect
of each charge

(b) The statements of facts refer to all counts i general,
without any specification as to which of such facts
refer to each specific charge. Furthermoie, the facts
contamed n the last paragraph of the statement of
facts are not referred to in anyone of the charges

(c) An objection was taken at the hearing as to the way
the charge was drafted and decision was reserved on
such objection The deciston was taken at the end
of the trnial together with the final decision dealing
with the substance of the case.

(dy It was repugnant to regulation 45, paragraph 4 which
expressly provides that i disciplinary proceedings
&ll real facts constituting the offence charged as well as
any existing elements of guilt should be defined.

In dealing with legal ground 6, he drew the attention of the
Court to certain parts of the evidence, as appearing in the record
of the proceedings, where evidence on facts as to previous con-
duct of the applicant not referred to 1n the charge was allowed,
notwithstanding that objection was taken on several occasions
on the admissibility of such evidence. The adnussion of such
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evidence, counsel contended, was contrary to regulation 45,
paragraph 4 which safeguards the basic rule of natural justice
that an accused person should know what he is going to facc
at the trial and have time to make his defence. Tt was also
contrary to regulation 46, paragraph 4 which provides that
the trial should be conducted as far as possible in the same
manner as a criminal case tried summarily, and in criminal
proceedings evidence of other acts or previous conduct of the
accused not related to the case under trial, is not admissible.
Furthermore, the admission of such evidence amounts to vio-
lation of the rules of natural justice because by the introduction
of such facts the applicant was taken by surprise and was con-
fronted with facts which she did not have in mind and she
did not prepare to defend herself. Alse, by the admission
of such evidence, the Board was influenced in forming an opinion
in the case. In any event, the reason for which such evidence
was admitted is legally unfounded.

Dealing with the ground that the procedure was contrary
to the Personnel Genéral Regulations, he referred to the provi-
sions of regulation 45(5) and stressed the fact that whereas
under the said regulation the disciplinary proceedings are
communicated to the interested party and they are subsequently
sent to the secretary of the Disciplinary Board, in the present
case such course was not followed. In the letter of the General
Manager dated 24.2.1979 sent to the applicant, the following
are mentioned:

“Having considered the accusations against you [ have
drafted the respective charge which I am sending to you
.and I have referred your case to the Disciplinary Board
consisting of five members”,

Such course, according to counsel for applicant, has deprived
the applicant of the possibility to give any explanations on
the accusations against her before the case was presented to
the Disciplinary Board.

As to the participation of the General Manager in the First
Instance Disciplinary Board, counsel submitted that wunder
regulation 41(6)(a) of the Repulations, it is the duty of the
General Manager to examine all the material necessary in the
case and if he considers that a disciplinary offence has been
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committed, then he sends the case to the Disciplinary Board.
In the present case the General Manager had already formed
an opinion about the guilt of the applicant, as it appears in the
letter of the 24th February, 1979, whereby he informed the
applicant that he concluded that there was a prima facie case
against her and, therefore, by his participation as Chairman
of the respondent 2 Board he acted in violation of the rules
of natural justice. He also submitted that once the Audit
Roll was amongst the documents handed to the General Manager
by the Investigating Officer, the General Manager was a
necessary witness and could not preside the Board which was
trying the case. He finally added that the General Manager
was biased against the applicant, a fact which is evidenced by
the conduct of the General Manager during the proceedings
before the respondent 2 Board, as appearing on the record
and gave amongst others, the following examples:

(1) The General Manager was changing his rulings all the
time,

(2) When a question as to the production of a certain book
arose the General Manager said, “if it is necessary to
have it produced, we shall produce it”.

{3) One of the witnesses said in his evidence that a colleague
of his told him that the Geneial Manager said to him
that if the applicant continued to make trouble, the
General Manager intended to interdict her and that
they should not raise any objection to that.

Dealing with the substance of the charge and the evidence
adduced, counsel contended that there was no evidence that
there was any surplus and what was the exact amount of such
surplus. Even if it is accepted that. there was a surplus, such
surplus must be a real one and not fictitious and the applicant
i not charged for appropriating a real surplus but that she
appropriated a fictitious surplus.

In concluding on the legal grounds relating to the decision
of respondent 2 Board, he submitted that the fact that members
of the Disciplinary Board were not sure as to the guilt of the
accused is manifested by their finding the applicant guilty on
counts ! and 2 and alternatively, on counts 3 and 4.
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Counsel for applicant in expounding legal ground 16 which
refers to the decision of the Appellate Board (the Second Instance
Disciplinary Board) submitted that the decision of the respon-
dent 2 Board and that of the Appellate Board constitute a com-
posite administrative act and any defect in the decision of the
respondent 1 Board which renders such decision a nullity,
affects also the decision of the Appellate Board once the latter
affirmed the decision of the respondent 2 Board and, therefore,
his arguments on grounds 1-15 extend and apply to ground
16 and he concluded as follows:

“The way of thought and the line of direction of the Appel-
late Board appear in paragraphs 3 and 4 of the second
page of the decision which speak for themselves and,
therefore, I shall make no comment on them”.

I shall pause here again to observe that it is the duty of counsel
to make comments on any matters which he deems necessary
to establish his case and not just state in general terms that the
facts speak for themselves and that he will make no comments.

In conclusion, he submitted that under regulation 47(5)
the period for filing a recourse against the decision of the res-
pondent 2 Board is suspended when an appeal is made to the
Appellate Board and therefore the present recourse in so far
as the decision of respondent 2 Board is concerned, was not
filed out of time. '

Counsel for the respondents contended—

(a) that the recourse against the decision of respondent 2
Boatd is out of time. Such decision is a complete executory
act and under.Article 146.2 of the Constitution the applicant
had a right to attack it, provided that she filed her recourse
within the period of 75 days and any provision in the Regulations
to the contrary, cannot override the provisions of the Consti-
tution. The stay- of execution provided for by regulation
47(5) of the Personnel General Regulations, suspends only
the execution pending an appeal but does not divest a person
of his legal right under the Constitution to contest its validity
by filing a recourse.

(b) The decision of the respondent 2 Board lost its executory
character, once it has been challenged by way of appeal to the
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Second Instance Disciplinary Board and it has merged in the
decision of the latter.

The procedure contemplated by the Rules does not make
the decision of the First Instance Board and that of the Appellate
Board a composite act but each one is self-contained and once
the decision of the respondent 2 Board is barred by limitation
of time, the only decision which could be the subject of a recourse
is that of the Appellate Board which is the final deciston.

{c) The recourse against the decision of the Second Instance
Disciplinary Board is legally unfounded as no legal grounds
are given in support of the allegation that such decision is nufl
and void; the fifteen grounds which are set out in the application
are in support of the recourse against the decision of the First
instance Disciplinary Board and only ground 16 is advanced
against the decision of the Appellate Board. The said fifteen
grounds refer to the composition and the procedure before
the First Instance Disciplinary Board the decision of which has
not been challenged in time, and have nothing to do with the
procedure before the Appellate Board.

(d) The procedure before the respondent 2 Board was proce-
dure before an administrative Tribunal and therefore compliance
with the rules of procedure and evidence is not so strict as in
the case of trial before a Criminal Court.

(e) Evidence of similar conduct by the applicant on other
accasions was admissible to prove mens rea or intent or system
in view of the nature of the charge which the accused was facing.
In any event the admission of such evidence does not nullify
the proceedings once there was other ample admissible evidence
which was accepted by the respondent 2 Disciplinary Board and
on which the applicant was found guilty.

(f) Sufficient particulars were mentioned in the charge, ena-
bling the applicant to make her defence, but in addition, the
whole file of the case containing the evidence against her was
made available to her and she knew the evidence proposed
to be tendered against her and could prepare her defence.
Furthermore, all the particulars set out in the charge referred
to all and each one of the offences respectively.

Counsel concluded his address by submitting that both deci-
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sions are duly reasoned and in the decision of the respondent
2 Board the evidence is analysed as well as the rcasons why
the accused was found guilty; the contents of such decision
clearly show that in reaching their decision the members of
the Board were not influenced by any facts emanating from
inadmissible evidence or answers to questions objected to.

Before dealing with the legal grounds posing for consideration
in the present case, I shall examine briefly the preliminary objec-
tion raised by counsel for respondents, in that the recourse
against the decision of respondent 2 is out of time and that in
any event it lost its executory character having merged in the
decision of the Second Tnstance Disciplinary Board.

" Counsel for applicant contended that the decision of res-
pondent 2 and that of the Second Instance Disciplinary Board
constitute a composite administrative act and, therefore, each
one of them can be the subject of a recourse before this Court.

It is correct that in the case of a composite administrative
act, if the component parts have the characteiistics of an execu-
tory act, they preserve their exccutory character and each one
of them is capable of being challenged by rccourse. But when
the composite administrative act is completed, the independent
intermediate parts merge into the final act and their executory
character is lost by such changes and cannot be challenged
individually. The legal position is summed up by Tsatsos—
Recourse for Annulment, 3rd Ed. at p. 152 as follows:

“ A9’ fis Suws fy oUvBetos SromnTixd Avpyeix mepaTewbi,
dmoPadver &rapddexTos fy TpoaPoAn 81 aiTorws dxuptoews
THs &pyikfis | Hepovopévng TGV Evbiapiowy TpdEewy, aiTives
amoPédouct Thtov TOV aUTOTEAGDS EKTEAECTOV alTddw Xapa-
krfipa, TTpooPinTtt Eelijs eiven pdvov f) 6An geipa TGV oldtw
Bi& ToU &moTeAéopaTos, eis & &mEPAsyav, cuvexouivLy TPG-
fewv. TlpooPorropévns B Tuxdy udvns Tils Tehikdis Tpddsos
Bewpeiton oupmpooPodiopivn 1} 6An oUvleTos BioiknTikn
fvipyeia kai ToUTo B1dT1 petd THY TepdTwow Tiis guvdéToy
BioknTikijs vépyeias ol ponynleioon THs TeAIxTis pepIkwTEPaL
kai TTpdTepov aUfUTrapkTol Tp&Eels ATEAAVOL THV aUTOTEAEICV
adTéY".

(“From the moment, however, that the composite admi-
nistrative act is completed, the challenge of the original
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or isolated intermediate acts which lose their individual
executory character, becomes unacceptable. Capable of
being challenged thereafter is the whole series of all inter-
connected acts which aimed at the achieved result, And
when only the final act is challenged, the whole composite
act is considered as challenged at the same time and this
because after the completion of the composite administra-
tive act those acts which preceded the final act, and which
were partial and independent, lose their self-contained
character™).

Also in the Conclusions from the Jurisprudence of the Greek
Council of State, 19291959 at p. 244, under the heading “Com-
posite Administrative Act” it reads:

“Metd i ExSoowv Tiis SiownTikiis Tpdbews THs &moTeAoUons
76 Téppa TiS OAns ouvBétou BioknTikfls dvepyetos, olTn
doreTeAel  Extore Ewiciav Tpdfv, TAfpws ouvrteheabeicaw,
Kot ouveTrdds £pelfis mpooPAnTh elvan pdvov ) TeAsutalx
Twp&lis, oUxt 8¢ alToTeAdds pepovwpévn kal EvBiduecos mpdEs,
fiTis &mdAeos THY 18lov ouThis alToTEAsIOV ouyYwveudEioo
glg THY Tehktv. TTpooPohopsuns Spes THs Tehikfis TpdEecs
Topoadek TS TpofdMdovtanr kal Adyor dvaydpevor s Tog
pepikeTEpas kol ouyywveuBeicas Tpdas, 1 SirioTwolg
8t THs dwupdTnTos Twds # alTéy dmigéper THY dxupdTnTH
TGV dxohoulnoaoddy pepikwTipwy Tpafewy, Sid TV EkBooiv
T&y omoiwy 1) kpifeica G5 TTapdvopos &ToTeEAEl vopIMov
TpouTofeTiv’.

(“After the 1ssue of the administrative act constituting the
end of the whole composite admunistrative action the same
constitutes then a single act, fully completed and conse-
quently thereafter only the final act can be challenged but
not the separate and isolated intermediate act which has
lost its individual executory character having been merged
in the final act. By challenging the final act it is accepted
that reasons referring to smaller and merged acts may
be put forward, and the assertainment of the invalidity of
any one of them brings about the invalidity of the subsequent
smaller acts, for the issue of which the act which was found
to be illegal constitutes a legal prerequisite’).

and at p. 242:
* . - ’Errions dvaw-
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moroUten 1) Tpdfis wpwrtoPaduiov SioiknTikoU  Gpydvov
KaTOTIY TrpooQUYTls, KaTd vopov &oxoupting Evamiov Earrspou
Babulou, el THv &mépuow Tou TeAeuTaiou ...’

! — Also the act
of a first instance administrative organ is incoiporated,
after a recourse, made in accordance with the law before
a higher organ, in the decision of the latter_____."

(Sce also Kyriacopoulos—Administrative Law, vol. C at
pp. 98, 99, Spiliotopoulos—Manual on Admmlstrauve Law,
paragraph 159 at pp. 154, 155).

There are numerous decisions of the Greek Council of State
confirming the above principle. [ shall refer only to a few
of them which have some bearing in the present case. In Case
1235/57 where the Council was dealing with a decision of a
Second Instance Committee which had dismissed the appeal
of the applicant from the decision of a First Instance Committee,
it was held that the decision of the First Instance Committee
which was challenged together with the decision of the Second
Instance Committee, had lost its executory character having
merged in the decision of the Second Instance Committee.
In Case 1587/50 in similar circumstances, it was held that the
decision in the First Instance was not an executory act any
longer after the decision of the Second Instance Committee,
as it had lost its self-existence having been incorporated in the
last one which was the only executory act capable of being
challenged. Also, in Case 1587/50 in which the recourse was
directed both against the decision of the executive committee
of a Hospital and against the decision of the Board of the
Hospital whereby the appeal from the decision of the executive
committee was dismissed, it was held that the recourse against
the first instance decision was unacceptable as it had lost its
executive character due to the decision of the appellate Board
and in consequence the only decision which could be challenged
was that of the Appellate Board.

In the decision of our Supreme Constitutional Court in
Pelides and The Republic (1962) 3 R.S.C.C. p. 13 at pp. 17, 18,
it was held that:

“The Court takes this opportunity of stressing that though
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Article 146 grants it exclusive jurisdiction in administrative
law matters there is nothing in such Article to prevent
procedures for administrative review of executive or admi-
nistrative acts or decisions from being provided for in a
Law. Such review may be either—

(a) by way of confirmation or completion of the act or
decision in question, in which case no recourse is
possible to this Court until such confirmation or com-
pletion has taken place (e.g. under section 17 of CAP
96); or

(b) by way of review by higher authority or by specially
set-up organs or bodies of an administrative nature,
in which case a provision for such a review will not
be a bar to a recourse before this Court but once
the procedure for such a review has been set in motion
by a person concerned no recourse is possible to this
Court until the review has been completed.

Such review procedures, as aforesaid, are in no way
contrary to, or inconsistent with, Article 30 of the Consti-
tution because specially set-up organs or bodies of an
administrative nature are not judicial committees or excep-
ptional courts in the sense of paragraph 1 of such Article™.

Reverting now to the case under consideration I have come
to the conclusion that the decision of the First Instance Discipli-
nary Board has merged in the decision of the Second Instance
Appellate Board and in consequence it has lost its ¢xecutory
character and cannot be challenged by the present recourse,
The only decision that can be challenged is that of the Second
Instance Disciplinary Board.

It is, however, well settled that though the last decision of
a composite administrative act is the only one that can be
challenged, nevertheless, once the intermediate component parts
are a legal prerequisite to the final act, their validity may be
examined in deciding the validity of the final act, as the invalidity
of a part of a composite administrative act renders all acts
which follow, including the final concluded act, null and void.
(Sec Kyriacopoulos—Greek Administrative Law, Vol. 3 at
p. 99, Tsatsos—Recourse for annulment, 3rd Ed. at p. 152,
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Conclusions from the Jurisprudence of the Greek Council
of State (1929-1959) at p. 24 and also our own case law. Seg,
inter alia, Orphanides v. The Republic (1968) 3 C.L.R. 385,
at p. 392, Nemitsas Industries Ltd. v. The Municipal Corporation
of Limassol and Another (1967) 3 C.L.R. 134, Savvas Hji-
Georghiou v. The Republic (1974) 3 C.L.R. 436 at p. 445, Ero
Angelidou and Others v. The Republic (1975) 3 C.L.R. 404,
Christodoulou and Another v. CYTA (1978) 3 C.L.R. 61, Ivannou
v. Electricity Authority (1981) 3 C.L.R. 280 at p. 299).

Therefore, though the decision of the First Instance Board
cannot be challenged by the present recourse, the grounds of
appeal advanced against the validity of such decision and argued
before the Second Instance Disciplinary Board and which were
rejected by such Board may be grounds of law in considering
the validity of the decision of the Second Instance Disciplinary
Board. For this reason, I find' that grounds [-15 of this
recourse, though directed against the decision of the First
Instance Disciplinary Board being grounds of law intended
to establish the irregularity or the validity of acts or decisions
which preceded the decision of the Second Instance Disciplinary
Board, which is the final decision challenged under paragraph
B of the prayer in this recourse, have to be examined,

Legal grounds !-6 refer to irregularities at the hearing which,
according to legal ground 7, amount to violation of the rules
of natural justice.

The rules of natural justice which may, briefly, be expressed
in the words that ““no man shall be a judge in his own cause and
both sides shall be heard” have been interpreted by the Courts
to mean impartiality and fairness on the part of a judge in the
exercise of his judicial function or on the part of an administrator
in the exercise of a quasi judicial function.

In Kanda v. Government of Malaya [1962] A.C. 322, Lord
Denning, at p. 337 summarised such rules as follows:

*The Romans put them in the two maxims; Nemo judex in
cause sua: and Audi alteram partem. They have 1ecently
been put in the two words, Tmpartiality and Fairness™.

In a recent case, Kazamias v. The Republic (1982) 3 C.L.R. 239,
I had the opportunity of reviewing a number of cases and legal
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authorities on the rules of natural justice and T adopt what
| said in that case in this respect.

In Byrne v. Kinematograph Renters Society, [1958] 2 All E.R.
579, Harman, J. in expounding the principles which should
govern an inquiry carried out by a quasi judicial body when the
interests of an individual are at stake and after considering a
line of English decisions on this point, concluded as follows
at page 599:

“What, then, are the requirements of natural justice in
a case of this kind? First, I think that the person accused
should know the nature of the accusation made; secondly,
that he should be given an opportunity to state his case;
and, thirdly, of course, that the tribunal should act in
good faith. 1 do not think that there really is anything
more’”’,

Under the principles of Impartiality and Fairness the rule
against bias has also evolved, the existence of which may vitiate
a judicial or quasi judicial decision. The rule against bias
is important because using Lord Hewart’s, C.J., words in The
King v. Sussex Justices, ex parte McCarthy [1924) 1 K.B. 256
at p. 259, “‘justice should not only be done, but should mani-
festly and undoubtedly be seen to be done™.

In dealing with the above principle in R. v. Camborne Justi-
ces ex parte Pearce [1954] 2 All E.R. 850, Slade J., at p. 855
had this to say:

*While indorsing and fully maintaining the integrity of
the principle reasserted by Lord Hewart, C.J., this Court
feels that the continued citation of it in cases to which it
is not applicable may lead to the erroneous impression
that it is more important that justice should appear to be
done than it should in fact be done™.

The application of the rules of natural justice before admi-
nistrative tiibunals does not however impose an obligation on
them to adopt the regular form of judicial procedure.

In General Medical Council v. Spackman [1943] 2 All E.R.
337, a House of Lords decision, Lord Wright had this to say
at pp. 342, 343:

“The question of a failure of ‘natural justice’ is what is
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to be considered in this appeal. But before considering
the meaning of these words, [ must first observe that they
can in this case be properly taken as a description of what
the council has to do, namely, to make ‘due inquiry’, which
under the statute is the governing criterion, that is an
independent inquiry by the council as the body responsible
for its own decision.

‘Natural justice’ seems to be used in contrast with any
formal or technical rule of law or procedure. Some light
on what it connotes may be got from the authorities, to
certain of which I now refer. Thus Spackman v. Plumstead
Board of Works(1} was a case of administrative decision
in a matter of local government. Under the relevant Act
an architect’s certificate was made conclusive for fixing
a general line for buildings. The EARL OF SELBORNE,
at p. 240 made some general observations, and said:

No doubt in the absence of special provisions as to
how the person who is to decide is to proceed, the law will
imply no more than that the substantial requirements of
Jjustice shall not be violated. Hc is not a judge in the
proper sense of the word; but he must give the parties an
opportunity of being heard before him and stating their
case and their view. He must give notice that he will
proceed with the matter, and he must act honestly and
impartially and not under the dictation of some other
person or persons to whom the authority is not given by
law. There must be no malversation of any kind. Theie
could be no decision within the meaning of the statute
if there were anything of that sort done contrary to the
essence of justice. | have italicised the two phrases which
the EARL OF SELBORNE seems to me to use as meaning
what is generally meant by ‘natural justice’. He adds =4
p. 240.

——— This is a matter not of a kind requiring form,
not of a kind requiring litigation at all, but requiring only
that the parties should have an opportunity of submitting
to the person by whose decision they are to be bound such

(1) [1885} 10 App. Cas. 229,
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considerations as in their judgment ought to be brought
before him™.

And he concluded on this point at p, 345, as follows:

“If the principles of natural justice are violated in respect
of any decision, it is indeed immaterial whether the same
decision would have been arrived at in the absence of the
departure from the essential principles of justice. The
decision must be declared to be no decision”.

In Local Government Board v. Arlidge [1915] A.C. 120, Vis-

count Haldane, L.J., at p. 132, had this to say:

* o When the duty of deciding an appeal is imposed,
those whose duty it is to decide it must act judicially. They
must deal with the question referred to them without bias,
and they must give to each of the parties the opportunity
of adequately presenting the case made. The decision
must be come to in the spirit and with the sense of respon-
sibility of a tribunal whose duty it is to mete out justice.
But it does not follow that the procedure of every such
tribunal must be the same. In the case of a Court of
law tradition in this country has prescribed certain principles
to which in the main the procedure must conform. But
what that procedure is to be in detail must depend on
the nature of the tribunal. In modern times it has become
increasingly common for Parliament to give an appeal in
matters which really pertain to administration, rather than to
the exercise of the judicial functions of an ordinary Court,
to authorities whose functions are administrative and not
in the ordinary sensc judicial”.

And Lord Parmoor, at page 140, said:

“Where, however, the question of the propriety of procedure
is raised in a hearing before some tribunal other than a
Court of law there is no obligation to adopt the regular
forms of legal procedure. It is sufficient that the case
has been heard in a judicial spirit and in accordance with
the principles of substantial justice.

In determining whether the principles of substantial
justice have been complied with in matters of procedure,
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regard must necessarily be had to the nature of the issue
to be determined and the constitution of the tribunal®.

Josephides, J., in The Republic of Cyprus and Mozoras (1966)

jC
401,

L.R. 356, after referring to the above dictums, said at pp.
402:

“It will thus be seen that in applying the rules of natural

justice there is no obligation on the tribunal to adopt

the regular forms of judicial procedure; it is sufficient if
the hearing is made in accordance with the principles of
substantial justice, and the duty is discharged by hearing
evidence viva voce or otherwise (see General Medical
Council v. Spackman [1943] 2 All E.R. 337, per Viscount
Simon L.C. at page 340). In short, it is not required of
a tribunal to conduct itself as a court or to conduct a trial,
Provided they act in good faith, they can obtain information
in any way they think best, always giving a fair cpportunity
o those who are parties in the controversy for correcting
or contradicting any relevant statement prejudicial to
their view (per Lord Loreburn L.C., in Boeard of Education
v. Rice [1911] A.C. 179 at page 182)".

Harman, J., in Byrne v. Kinematrograph Renters Society
(supra) at p. 598. said:

“It seems to me that bodies like K.R.S., who exercise
monopolistic powers and may ruin a man by their recom-
mendations, ought not to act in an arbitrary manner or,
at the least, that, if they do, as this body did, set up an
investigation committee which is a quasi—judicial body,
they must be taken to hold out to those over whom they
claim to exercise jurisdiction the assurance that the procee-
dings will be fair. Indeed, in the present case the plaintiff -
was expressly told that he would get a fair hearing. It
has, however, often been pointed out that it is a great
mistake to suppose that the principles of natural justice
require a body of this sort to conduct themselves as though
they were a court of law”,

And went on citing the following which was said by Tucker,
L.Y., in Russel v. Duke of Norfolk [1949] 1 All E.R. 109 at p.

118:

“Throughout this inquiry (the plaintiff) was, at every
585
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stage, it seems to me, given an opportunity of presenting
his case and of asking any question which he desired to
ask. It is true that he was not in terms asked: ‘Have
you got any witnesses? Do you want an adjournment?.
A layman at an inquiry of this kind is, of course, at a
grave disadvantage compared with a trained advocate,
but that is a necessary result of these domestic tribunals
which proceed in a somewhat informal manner. Counsel
for the plaintiff, in the course of his forceful argument on
this point, again and again said: ‘What would be said of
local justices who acted in this way?. With all due respect,
the position is totally different. This matter is not to be
judged by the standards applicable to local justices.
Domestic tribunals of this kind are entitled to act in a way
which would not be permissible on the part of local justices
sitting as a court of law. The conclusion I have reached
on this aspect of the case is that there was no material
on which a jury could have arrived at a conclusion that
this inquiry was conducted in a way contrary to the prin-
ciples of natural justice. If, as I think is the better view,
it really was a matter of law for the decision of the judge,
[ should unhesitatingly hold that there was nothing here
which was contrary to the principles of natural justice
as laid down in the various authorities which have been
brought to our notice. There are, in my view, no words
which are of universal application to every kind of inquiry
and every kind of domestic tribunal. The requirements
of natural justice must depend on the circumstances of
the case, the nature of the inquiry, the rules under which
the tribunal is acting, the subject-matter that is being
dealt with, and so forth. Accordingly, I do not derive
much assistance from the definitions of natural justice
which have been from time to time used ......”’

The above view of Tucker, L.J.,, has been referred to with
approval on many occasions in recent English case law (see,
inter alia, Re Pergamon Press Ltd. [1970] 3 All E.R. 535, Furnell
v. Whangarei High Schools Board [1973] 1 All E.R. 400 at p.
412, and in our own cases, The Republic v. Georghiades (1972)
3 C.L.R. 594, Kyprianou v. Public Service Commission (1973)
3 C.L.R. p. 206).

Having dealt with the Jegal principles relating to the applica-
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tion of the rules of natural justice in proceedings before admi-
nistrative tribunals in the discharge of quasi judicial functions,
I am coming now to consider whether there was a violation of
such rules, as allcged by counsel for the applicant.

I shall deal first with ground 1 which is directed against the
participation of the General Manager in the Disciplinary Board
because, as it is contended, once he was the person who framed
the charge against the applicant, he formed an opinion about
the guilt of the applicant, as a result of which he was biased
during the trial.

Under the Personnel General Regulations (regulation 41).
it is the duty of the General Manager of the Authority when
it is reported to him by the Head of a Section or Office of the
Authority that a disciplinary offence was committed, to adopt
ong of the following courses:

(a) If no further investigation is necessary in respect
of the commission of such offence then he has to formu-
late the charge and send the case for trial before the
Disciplinary Board.

(b) If the offence is of such nature that requires further
investigation, he has to appoint one or more investiga-
ting officers of a higher rank to that of the person
against whom the investigation is made, to carry out
an investigation. '

It is the duty of such investigating officer to hear witnesses,
take their statements, hear and take a statement from the person
against whom the accusation is made and after completing
the dossier of the investigation, to submit same together with
any real evidence to the General Manager. The General
Manager, after considering the material submitted to him,
he can either put an end to the investigation, if he comes to
the conclusion that there is no prima facie case for the commis-
sion of the disciplinary offence, or, if satisfied that there is a
prima facie case, he must formulate the charge and remit the
case to the competent Disciplinary Board, informing at the same
time the employee concerned, about the course taken.

In cases where the offence is not so serious as to deserve any
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punishment, such as reduction in office, temporary suspension
from work, compulsory retirement or dismissal, the case may
be dealt with by the General Manager or his Deputy, or by
a Disciplinary Board consisting of three members appointed
for such purpose, by the General Manager or his Deputy.
When the offence is of a more serious nature, involving more
serious sanctions such as compulsory retirement, or dismissal,
the competent organ to deal with the case is the First Instance
Disciplinary Board which, under regulation 44 is composed
of the General Manager as Chairman, three Managers from
the highest personnel of the Authority and one employee of
the Authority elected by the General Manager amongst those
employees of the higher or highest personnel recommended
by the Personnel Trade Union.

I[n the present case, due to the serious nature of the accusations,
the General Manager submitted the case for trial before the
First Instance Disciplinary Board. The complaint of the appli-
cant is that the General Manager had already made up his
mind about her guilt when drafting the charge and informing
her that there was a prima facie case against her, and, therefore,
his participation as a Chairman of the Disciplinary Board, in
the circumstances, amounts to violation of the rules of natural
justice because being the person who initiated the proceedings
was biased against the applicant.

I find myself unable to agree with counsel for applicant on
this contention. The General Manager was neither the person
who carried out the investigation against the applicant, nor the
person who prosecuted the applicant in this case. The General
Manager in the discharge of his duties under the Rcgulations,
when complaints were made to him against the applicant about
the commission of disciplinary offences, he assigned a Senior
Officer of the Authority as an investigating officer to investigate
the case. When such investigation was completed and the
dossier of the case was submitted to him, he found that the mate-
rial contained therein disclosed a prima facie case against the
applicant for the commission of certain disciplinary offences. In
compliance with the Regulations, he drafted a charge in respect
of such offences, and sent the case for trial before the competent
Board. The case was prosecuted before the Disciplinary Board
by the Personnel Manager, under regulation 44(7)(a). At
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no time did the General Manager take any decision as to the
guilt of the accused. The only action he took after considering
the evidence put before him, was to draft the charge and send
the case for trial, informing the applicant accordingly. As
from the time of the appointment of the investigating officer
till and including the trial by the First Instance Disciplinary
Board, the General Manager was acting in compliance with
the provisions of the Personnel General Regulations.

In Savoulla and Others v. The Republic (1973) 3 C.L.R. 706
where the promotion to the rank of Sergeant of a number of
police officers was contested by the applicant whe was not
promoted on the ground that the promotions were effected by
the Acting Commander of the Police on the recommendation
of the relevant Selection Board which was chaired by him, it
was held that:

* v the participation of the Deputy Commander in
the Sclection Board, during the time when he was Acting
Commander, and his conduct, later, in deciding, in his
capacity as Acting Commander, on the promotions to be
made, though perhaps undesirable, did not, nevertheless,
amount to a material irregularity vitiating the Administra-
tive process which resulted in the promotions challenged
by these recourses’.

Before reaching such conclusion the Court asserted the prin-
ciple concerning the undesirability of the participation in the
functioning of two organs, the one which expresses the formal
opinion and the organ which takes the final decision. At
pp. 712, 713 of the judgment, Triantafyllides, P. had this to say:

“It is correct that it is a principle of administrative law
that where the administrative process concerned requires
action on the part of two distinct organs—(one of them
being a collective organ empowered to express a formal
opinion and the other of them being the organ which takes
the final decision after examining the correctness of such
opinion)—the organ which is responsible for reaching
the final decision should, unless a Law otherwise provides,
be different from, and should not participate in the fun-
ctioning of, the organ which expresses the formal opinion,
so that the organ taking the final decision can reach its
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own independent conclusion (sce, inter alia, the decisions
of the Council of State in Greece in Cases Nos. 2764/1964
and 2517/1967)".

In the case of Kyprianou v. The Public Service Commission
(1973) 3 C.L.R. 206, where one of thc complaints was that the
head of the Inland Revenue Department Mr. N. lonides, who
rcported the applicant to the Commission and who was a
complainant regarding applicant’s conduct directly affecting
him, appeared before the Commission during the disciplinary
proceedings not only as a witness but also, as a person who was
putting questions to witnesses testifying before the Commission
who were his subordinates in his Department and as it was
alleged, could not feel entircly free to speak the whole truth
and say things against Mr. [onides, Triantafyllides, P., at p.
219 concluded as follows on this point:

“In the light of the foregoing I am of the view that no
irregularity occurred because of anything done by Mr.
lonides in connection with the disciplinary process against
the applicant; even if it were to be assumed that anything
complained of in this respect by the applicant amounted
to an irregularity, there is definitely no doubt in my mind
that such irregularity was not of a material nature; and
it has been accepted by case—-law that there are irregularities
which are¢ of a substantial nature and affect the validity
of the relevant administrative process and that there arc
also less serious, immaterial, irregularities which do not
affect such validity (see, in this respect, Traitc Pratique
de la Fonction Publique by Plantey, 3rd ed., vol. A., p.
495, paragraph 1544, and Contentieux Administratif
by Odent, 1970/71, vol. 5, p. 1446)".

In the Greek Administraiive Law though the principle that
a person cannot be a judge in his own case is well founded there
are exceptions either provided by law {Cases 1051/61, 1052/61,
1211765, 677/66, 2675/68) or by the regulation concerning the
constitution of the collective organ. Furthermore, there are
decisions of the Greek Council of State where the participation
of the person who tock the first instance decision in the collective

organ which dealt with the validity of such decision, was found

as not violating the above principle. Thus, in Case 1578/50,
where administrative investigation which led to the conviction
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of the applicant was also a member of the appellate Board which
dismissed the appeal of the applicant, it was held:
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* *Emraidf &wl ToU yeyovwdTos 6T THv BiowknTikiyy dvdkpiov,
koTétv TR Omolag £6e8o6n f) wpooPalioptvn dmdgaats,
Bilfiyaysy 6 lorpds, A. MowTiis, védos ToU ‘AdedgdTov
Tou Noookopefou, oubepia Slvatan v Gepehiwbij daupdTngs,
Bi1671 olte ol Biardfes Tév dpBpwv 25-47 Tol v. 4548 Tou
1930 “wepl xoTaoTdows TEV SnuoTikéy  UTTaAAN ALY —
afrives, puBpifouo: Td Tiis Treiapyikiis Biofecos TGV SnuoTikdw
UTraAAfAwy, olTe al Biatdeis ToU &me 17 Maiou—8 ’lowviou
1944 Sixréyparos “mepl kwBikomroifoews tis fnaiov keipevoy
Tév mepl Anuotikédv . BpupdTwov .. Bicetdeav’
(E.®. 121}, olre ol Sicrrdlers Tou 'Opyaviopou Tou Thowvelou
Noookousioy, xupwévtos S Tou &wd 16/27 ZemrepPpiou
1946 Poc. Batdyporos Ekdofévros kot EoumoddTnow
TOoU &pbpou 34 Tou 8ftos Tiis 7 Malou 1944, &mokAslouot
ToUTo &mroppitrréov  &moPaifvovTos ToU oxerikoU Adyou
drupooecs’™.

(““Becausc of the fact that the administrative investigation,
whereby the sub judice decision was issued, was carried
out by Dr. A. Mantis, member of the staff of the hospital,
no invalidity can be founded because neither the provisions
of sections 25-47 of law 4548 of 1930 ‘for the state of muni-
cipal officers’ —which regulate the disciplinary proceedings
of municipal officers, nor the provisions of the from 17th
May—=8th June, 1944 order ‘for the codification in a single
text of the Municipal ... InStItUtions

e provisions’ (E.F. 121), nor the provisions
of the Organization of the Jannion Hospital, ratified by
the from 16/27 September, 1946 royal decree issued by
authorization of section 34 of the order of 7th May, 1944,
exclude this rendering the said ground for annulment
unacceptable™).

In case Neo., 426/65 it was held:

LT3

'ETraidf kol & Adyos dxkupdaoews, ko Sv Tou AIOIKN)TIKOU
ZuuPoudiov Tou Noupopyikou Tapelou petéoxey @5 peta
yhgou pthos & Afvis Téw Texvikdv “Ymnpeoiidv Tou NopoU,
kaiTor oUrtos £EBwoe Ty Tepl éxTrrddgews Tp&flv, TouTO
5" dvmiTiBeton eis yevikfy Tou AloiknTikou Aikaiou, CApyty,
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xaf” fjv Stv ouvdBer Tpds ToUs kavdvas Tiis xpnoTis Afvoecs
v& guptiTouy dv T aUTd Trpoodme ol IBdémTes ToU
xpivovros kol ToU kpwoubvou,” Tuyydvel, doaltws, dmop-
prrréos, g &P&opos, Sivm § dwwTipw dpyh Stv Slvarax
va& TUY T Epapuoyiis Sodkis o EkBooav THY kpwoubuny Tpafiv
Spyavov peTéxer 5 &mAoUv péhos Erépou TroAupsAols ou-
Aoyikol dpydvou, &mrep pwdhioTa Btv dropaaiZet GAN dmrAddg
yveopoboTel £l Tiis pdfecos TaTns™.

{*‘Because the ground for annulment, whereby in the Board
of the District Fund the Director of the Technical Services
of the District participated as a voting member, although
he issued the act for disqualification, this is contrary to
the general principle of Administrative Law whereby it
it is not in conformity with the principles of proper admi-
nistration to coincide in the same person the properties
of the one judging and the one being judged, is, therefore,
untenable as groundless, because the above rule cannot
be applied when the organ which issued the challenged
act participates as a mere member of another multi-
members collective organ which in fact does not decide
but simply advises on the said act”).

Also, in case No. 2115/65, it was held:

“Adv UploTotan Umoypéwots & yevikfis Twds &pxfis St
T& ovAdoyikd Spycva (EmTpomal TAmaihotpiwotwv), mi-
AaupéveovTen TiiS xaTd vopov dvabewpnioews TGV &Togdaewy
tav Umd olvBeow Sidgopov Ekeivns, U9 fiv £iBooav v
Gvabewpoupdimy  Tpalv”.

(“There is no obligation from any general rule that collective
organs (Acquisition committees), undertake the revision
of their decision under the law under a different composition
from that under which they issued the act under review™),

I have already dealt with the evolution under the English
Law, of the principle that “justice should not only be done,
but should manifestly and undoubtedly seen to be done” as
expounded in the King v. Sussex Justices, ex parte McCarthy
and R. v. Camborne Justices ex parte Pearse (supra).

In Leeson v. General Medical Council [1889} 43 Ch. D.
366, the decision of the council was attacked on the ground
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of bias. The medical practitioner had been held guilty
of infamous conduct within sect. 29 because he had allowed
himself to be cover to an unqualified person as if he were
duly practising under the Act. The complaint of bias
was grounded on the fact that of the twenty-nine persons
who had held the inquiry, two were members of a body
called the Medical Defence Union, one of the objects
of which was to procecute and suppress unauthorised
practitioners.  The proceedings had been instituted by
the Union, but these two members were not of its managing
body. The court refused to interfere. It held (FRY,
L.J., dissenting) that the two members had not such an
interest in the matter in question as to disqualify them
from acting.

In Allinson v. General Council of Medical Council [1894]
1 Q.B. 750, a Court of Appeal comprised of Lord Esher, M.R.,
and Lopes and Davey, L..JJ. agreed with the view of the majority
in Leeson’s case. Lord Esher, M.R. stated at p. 758:

“But Leeson’s case also decides that there are other relations
to the matter of a person who is to be one of the Judges
which may incapacitate him from acting as a Judge, and
they held that the crucial question is, as Bowen, L.J.,
said, whether in substance and in fact one of the Judges
has in truth also been an accuser. What is the meaning
of that? The question is to be one of substance and fact
in the particular case. That is the fact which has to be
decided? 1If his relation is such that by no possibility
he can be biassed, then it seems clear that there is no obje-
ction to his acting. The question is not, whether in fact
he was or was not biassed. The Court cannot inquire
into that. There is something between these two propo-
sitions. In the administration of justice, whether by a
recognised legal Court or by persons who, although not
a legal public Court, are acting in a similar capacity, public
policy requires that, in order that there should be no doubt
about the purity of the administration, any person who
is to take part in it should not be in such a position that
he might be suspected of being biassed. To use the lan-
guage of Mellor, J., in Reg v. Allan, 4 B. & S. 915, at p.
926, ‘It is highly desirable that justice should be admi-
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nistered by persons who cannot be suspected of improper
motives . | think that if you take that phrase literally
it is somewhat too large, because I know of no case in
which a man cannot be suspected. There are some people
whose minds are so perverse that they will suspect without
any ground whatever, The question of incapacity is to
be one ‘of substance and fact’, and therefore it seems to
me that the man’s position must be such as that in substance
and fact he cannot be suspected. Not that any perversely
minded person cannot suspect him, but that he must bear
such a relation to the matter that he cannot reasonably
be suspected of being biassed”.

In Cooper v. Wilson [1937} 2 All E.R. 726, the plaintiff, a
sergeant in the Liverpool city police force, brought an action
against the chief constable, certain other members of the Liver-
pool city police force and the watch committee claiming, inter
alia, that the hearing before the watch committee was invalid
in that the chief constable who dismissed him from the policc
force after an inquiry and whose decision was the subject of
an appeal to the watch committee was sitting together with the
members of the Committee and remained with them after the
evidence had been heard and the appellant and the other parties
had withdrawn, while they were constdering their decision.
The chief constable at the commencement of the hearing read
a statement of the case which he had prepared for the watch
committee setting out the facts as found by him and concluded
with the expression of his opinion that the watch committee
after hearing the evidence would arrive at the same conclusion
as himself. In the circumstances it was held by majority {(Greer
and Scott, L.JJ. consenting and Macnaghten, J. dissenting)
that the hearing before the watch committee was conducted
in a manner contrary to the principles of natural justice. Greer,
L.J. had this to say in his judgment at page 734:

“When the plaintiff came into the presence of the watch
committee to present his case in resisting confirmation
of the chief constable’s decision and asking for its reversal,
he saw before him, seated at the table, opposite to where
he would be giving his evidence, the deputy chairman,
Mr. Alderman Eills, and, seated next to him, the chief
constable, and, next to the chief constable, the deputy
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chief constable, and, to any outsider who happened to come
in with him, it would seem as if the chizf constable and
the deputy chief constable were placed in a position wherc
they would act with thc committez as judges of the police
application for dismissal and of the plaintifi's appeal
against the findings of the chief constable™.

And at pages 735-736:

“But I think he is fairly entitled to complain that the pre-
sence on the bench, when they were deliberating as to
whether they would or would not affirm his sentence, of
ong of the respondents to his appeal was contrary to natural
justice, and that it thereby invalidated the decision of the
watch committee, and entitled him to have a declaration
to that effect.

1 think the cascs relied upon by Mr. Wooll, R. v. Essev
Justices, Ex p, Perkins(Y) R. v. London Cowunty Council,
Ex p. Akkersdyh, Ex p. Fermema(?) and R. v. Brixton
Mmeome Tax Comrs.(3), establish the proposition that, if
the conduct of the justices is such as to give rise to a reason-
able suspicion that justice does not seem to have been
done, then their decision should be set aside... . . ...

I ask myself what wouid anyone have thought who canic
into the room where the committee were sitting, after the
plaintiff had gone out while they were considering their
decision, and found, sitting on the bench with the committee,
one of the respondents to the appeal, who had opencd the
case, though he had left the calling of the witnesses to
Superintendent Hughes. Such a person, if reasonable,
would have been likely to say to himself, ‘There has been
an opportunity here for one of the parties to influence the
judgment of the committee, and it looks as if justice may
sgem not to have been done’ ”

And Scott, L.J. at page 742:
* e the risk that a respondent may influence the court
(1) {1927} 2 K.B.,, 475.

() (1892) 1 Q.B., 190
(3) [1913} 29 T.L.R. 712,

“h
"
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is so abhorrent to English notions of justice that the possi-
bility of it, or even the appearance of such a possibility,
is sufficient to deprive the decision of all judicial force,
and to render it a nullity.

In my view, this action is open to the same objections
as is the committee’s conduct in allowing the chief constable,
really the prosccutor, on the re-hearing, and respondent
on the appeal, to sit on the bench with them, but in a more
acute degree, as there was, from the appellant’s point of
view, secrecy, and the risk of bias through the tribunal
secing one party without the other being present. Some
relevant aspects of such procedure were discussed by EVE,
J., in his judgment in Law v. Chartered Institute of Patent
Agents(1), although others did not arise in that case;
but I agree with the general views of the learned judge
in that case, and in particular with this passage on p. 290:

‘A person who has a judicial duty to perform is dis-
qualified from performing it if he has a bias which
renders him otherwise than an impartial judge, or
if he has so conducted himself in relation to the matters
to be investigated as to create in the mind of a reason-

?

able man a suspicion that he may have such a bias’ ”.

The principles set out in Cooper’s case were applied in Rex.
v. Barnsiey Metropolitan Borough Council [1976] 3 All E.R.
452 where it was found that there was a breach of the rules
of natural justice by local authority since the Committee had
heard the market Manager's evidence in the absence of the
applicant or his representative, and the market Manager, who
was in the position of a prosecutor had been present at the deli-
berations of the Committee when it came to its decision.

In Vrakas and Another v. The Republic (1973) 2 C.L.R.
139 at pp. 153-165, there is a review of the relevant English case
law on ilis subject.  Reference is made, inter alia, to the follo-
wing cases:

Franklin and Others v. Minister of Town and Country
Planning [1947] 2 All E.R. 289, where Lord Thankerton defined
“bias” as follows in delivering the judgment of the House of
f.ords {at page 296):

(1){1919] 2 Ch, 267.
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“I could wish that the use of the word ‘bias’ should be
confined to its proper sphere. [Its proper significance,
in my opinion, is to denote a departure from the standard
of even-handed justice which the law requires from those
who occupy judicial office, or those who are commonly
regarded as holding a quasi-judicial office, such as an
arbitrator, The reason for this clearly is that, having
to adjudicate as between two or morc parties, he must
come to his adjudication with an independent mind, without
any inclination or bias towards onec side or other in the
dispute”. ’

Metropolitan Properties Co. (F.G.C.) Ltd. v. Lannon and
Others [1968] 3 All E.R. 304, wherc Lord Denning had this
to say (at p. 310):
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“Nevertheless, there must appear to be a real likelihood
of bias. Surmise or conjecture is not enough: See R. v.
Camborne Justices, Ex Parte Pearce [1954) 2 All E.R. 850;
R. v. Nailsworth Justices, Ex Parte Bird [1953] 2 All E.R.
652".

And at page 158 of Vrakas case the judgment reads:

“In the MNailsworthh Justices case, Lord Goddard C.J.
after stressing that ‘it is most important that justice should
be scen te be done’, observed (at p. 654):-

‘Objection cannot be taken to everything which might
raise a suspicion in somebody’s mind—As Day, J.,
said in R. v. Taylor etc. JJ. Laidler Ex p. Vogwill
(14 T.L.R. 185): ‘anything at any time which could
make fools suspect’. It is not something which raises
doubt in somebody’s mind that is enough to cause
- an order or a judgment of justices to be sct aside.
There must be something in the nature of real bias.
The fact that a person has a proprietary or a pecuniary
interest in the subject-matter before the Court which
he does not disclose, has always been held to be enough
to upset the decision of the Court, but merely that a
justice may be thought to have formed some opinion

- beforehand is not, in my opinion, enough to do so™.

And then it goes on at page 161 as follows:

“In The Queen v. Sir Robert Carden, 5 Q.B.D. 1, Cockburn
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C.J., in dealing with the issue of the province of a magistrate
before whom a person is brought, with a view to his being
cormmitted for trial or held to bail, said (at p. 6):-

‘It is no part of his province to try the case. That
being so, in my opinion, unless there is some further
statutory duty imposed on the magistrate, the evidence
before him must be confined to the question whether
the case is such as ought to be sent for trial, and if
he exceeds the limits of that inquiry, he transcends
the bounds of his jurisdiction’ *'.

After reviewing the English case law in Vrakas case (supra)
the Supreme Court in deciding one of the grounds of the appeal,
related to the allegedly improper composition of the trial Court
in circumstances making it to appear that justice could not
be seen to be done in that one of the three Judges of the said
Court was disqualified from sitting as a trial Judge, as he was
the judge who had held the preliminary inquiry in such casc
and committed the accused for trial, had this to say at page
160 (per Triantafyllides, P.):

“. e we do not think that their convictions shouid
be sct aside on this ground, because the functions of the
Judge concerned at the preliminary inquiry and at the
trial were distinctly different. In the former instance he
did not have to evaluate the evidence as regards credibility
(see section 94 of Cap. 155), whereas at the trial credibility
was a primary consideration both for the purpose of deci-
ding whether there had been made out a prima facie casc
by the prosecution (see section 74(1)(b) of Cap. 155 read
in the light of R. v. Kara Melmmed, 16 C.L.R. 46, at p.
49) and for the purpose of deciding at the end of the trial
whether the Appellants were guilty or innocent™.

And at pages 164 and 165 the judgment concludes as follows:

“It was held (in Morgan v. Bowker [1964] 1 Q.B. 507)
that ‘although the justices had come to a prima facie view
when considering whether the articles should be the subject
of proceedings under section 3(3) of the Obscene Publica-
tions Act, 1959, they were not determining the issue at
that stage, so that there can be no valid objection to the
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same justices hearing the summons when it was issued’.
Lord Parker, C.J. said {at p. 515)

‘For my part, 1 feel that there is nothing whatsoever
in this point, and T would go further and say that it

5 is a point that ought never to have been taken. Justices
must come 1o a prima facie view when the articles
are brought before them, as these justices did. They
are not determining the matter; they are merely deciding
whether a summons should issue. It seems to me

10 quite wrong to suggest that because they have taken
a prima facie view, they are in some way biased or
incapable of approaching with an open mind the
hearing of the summons. I feel that there is nothing
whatsoever in that objection’.

15 In the light of all the foregoing we think that the ‘coram
non judice’ issue raised by counsel for the Appellants cannot
be decided in their favour. In our opinion the participation
in the trial of the Judge who held the preliminary inquiry
cannot properly lecad to the conclusion that any real like-

20 lihood of bias could be said to exist or that justice was not
seen to be done, or ¢ven that it was undesirable for such
a course to have been adopted; it is a well-known established
practice in Cyprus for Judges who have committed persons
for trial by an Assize Court to take part in the trial by

25 such Assize Court, as Judges in the District Cowts are
relied on, due to their training, to be fully capable of keeping
entircly separate in their minds the difference between the
function of a Judge holding a preliminary inquiry and the
function of a Judge trying a case™.

-3~ The case of Cooper v. Wilson and other cases to similar effect
are distinguishable from the present case. In the present case
the General Manager was not sitting as a chairman of the First
instance Disciplinary Board on an appeal from his own decision
but was sitting as a member of a collective organ which had

35 in the first instance to hear the case and decide whether the
applicant was guilty of the accusations against her. From such
decision an appeal lied to an entirely differently composed
collective organ, the Second Instance Disciplinary Board.

The fact that the General Manager acting in compliance with
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the Personnel General Regulations found from the material
put before him by the investigating officer that there was a
prima facie case against the applicant to send her for trial beforc
the First Instance Disciplinary Board, does not amount to a
finding of guilt which had to be arrived at after hearing of
evidence both from the prosecution and the applicant and after
evaluating properly such evidence as regards credibility and
weight. The prosecution in the present case was conducted
by the Personnel Manager and not by the General Manager.
I, therefore, find that there was no irregularity by the partici-
pation of the General Manager in the First Instance Disciplinary
Board.

As to the other irregularities alleged by counsel as tending
to prove that the General Manager was biased in that—

{1) once the audit roll was handed to him by the investiga-
ting officer, the General Manager was becoming a
withess in the case;

(b) in the course of the hearing when reference was made
10 a book he said that “if you need this book we shall
produce it", thus identifying himself with the prose-
cution;

(¢) he had alrcady decic®2d about the guilt of the accused
when drafting the charge and informing the applicant
that there was prima facie case against her;

{d) he said to one of the employees that he was going to
interdict the applicant;

(¢) he was changing his rulings all the time. [ shall deal
briefly with them before concluding legal ground(l).

As to (a), the audit roll was handed to him together with all
other material collected by the Investigating Officer. After
the completion of the investigation, it did not come in his posses-
sion in the capacity of an investigating officer who might have
to give any evidence connected with it. Independently of
this, at no stage of the proceedings it was pointed out that the
General Manager was a necessary witness in the case.

As to (c), [ have already dealt with it earlier in my judgment.

As to (e), in view of the fact that the same matier is set out
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as a separate ground of law (legal ground 6), { shall deal with
it when I consider ground (6).

As to (b) and (d), such matters if taken as irregularities are
not material irregularitiecs of a substantial nature to affect
the validity of the whole process before the Board, which was
composed of five high officials of the respondent Authority
of whom the General Manager was one. (See Kyprianou v.
The Republic (supra) at p. 219 as to the effect of irregularities).

In the result, ground (1) fails.

Counsel for applicant did not advance any argument in
respect of legal grounds (2) and (3). With refercnce to ground
(2) I find that there is no substance in it as the decision by which
the objection was overruled was taken after the Board heard
what counsel had to say in support of same. As to ground (3)
the alleged complaint of counsel for the applicant arose only
on one occasion as it appears from the record of the proceedings
which is before me. According to such record, counsel for
applicant made a remark to the Chairman of the Board that
when a decisiont had to be taken on an objection, such decision
had to be taken by all the members, to which the Chairman
abserved: ‘L have overruled your objection after all other
members of the Board have agreed™ (see page 13 of exhibit 1).
No comment was made by counsel to the observation of the
chairman and no similar complaint was made by counsel on
any other occasion in the course of the hearing at which quite
a number of objections was raised. The observation of the
Chairman as recorded, disposes of the complaint of counsel.
But even if it did not, such irrcgularity is not so serious as to
vitiate the proceedings.

I, therefore, find that legal grounds (2) and (3) fail.

I come now to ground (4). There is nothing in the record
of the proceedings in support of the allegation that the President
stated that it was expected from the applicant to prove that she
was innocent in order to acquit her, Counsel for applicant in
arguing the case before the Appellate Board advanced the
same allegation which he prefaced as follows: “Before 1
proceed further, I wish to mention something which is not
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appearing in the record and in respect of which [ have 1o make
an affidavit™,

(See page 3 of the record of the Appellate Board, exhibit 3).
No such affidavit was ever made and the Appellate Board very
rightly did not take cognisance of this fact. The inclusion
of this unfounded allegation in the grounds of law in the present
case was superfluous, prejudicial and unnecessary, once there
was no evidence to substantiate it. Therefore, 1 find ground
{4) completely unfounded.

Legal ground (3) is two-legged, the one leg being that the
charge was defective and not in compliance with the regulations,
as a result of which the applicant was embarrassed in her defence
i#s she was not aware of the facts of the case when defending
herself and the other that the objection taken in that respect
was left to be decided at the end of the trial. 1 shall deal first
with the first leg of such objection.

Regulation 45(4) provides as follows:

“In disciplinary proccedings all real facts constituting the
offence charged and any existing: elements of guilt should
be defined™.

(" "Ev 1f) meilfopy i) dywyf] Sfov vi Opifwvral T& ouaTVT
1o Biokdpevov &8lknua TpoypoTikd  mEpIOTOTIKG G5 Kad
T& UmdpxovTa oToiyeia fvoyfis™).

I am satisfied that the charge against the applicant was in
compliance with regulation 45(4) in that all material facts alleged
were set out in the charge. The complaint of the applicant
that she was not aware of the real facts when defending herself,
if unfounded, especially in view of the fact that a complete record
of the evidence, intended to be adduced at the trial, was made
available to her counsel before the commencement of the hearing
and, therefore, both from the facts set out in the charge and the
facts disclosed in such evidence she would be well acquainted
with the case and prepare her defence. If any fact was sought
to be established which was not within her knowledge from the
materiai made availabic to her, there was nothing fo prevent
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her counsel to apply for an adjournment to consider the defence

of the applicant.

At no stage of the proceedings there was

any such application by counsel for applicant.

[ am coming now to the second leg of legal ground (5) by
which it is alleged that the objection raised was left to be decided
at the end of the trial. On this point, the following appear
in the record of the procecdings (page 9 of exhibit 1) after the
objection was raised:

“Chairman:—

Poetis —

Markides:—

Chairman -

Poetis—

Chairman -

Poetis —

Judgment is reserved on the objection.
Is there a matter for adjournment?

I have no objection if the other side applies
for an amendment.

The facts of each count will be testified
by witness and the charge-sheet has been
drafted in accordance with the Personnel
Gencral Regulations. The whole file of
the case with all particulars of the accusa-
tions has been brought to her notice and
in accordance with the Personnel General
Regulation. This is the correct procedure
to be followed.

Shall we be wasting our time?

No; if it 1s found in the end that hec
acted properly, then, surely the correct
procedure was followed.

In the present case if your objections are
sustained, you will simply waste your time.
Let the case proceed.

Once this is the decision, I have no alter-
native but to proceed™.

From the above one may infer that though decision on the
chjection was reserved, the objection was not persisted after
the remarks made by the Chairman about delays and the state-
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ment of counsel for applicant that he would proceed with the
case. As a result, ground (5) fails.

Legal ground (6) concerns evidence as to previous conduct
of the applicant which was admitted in the course of the hearing.

An objection was raised in this respect and the Board sustained
such objection but later when the matter was brought up again,
the Board reconsidered its position and found that it could
accept such evidence for the reasons given in their decision
as such evidence was sought to be put in to prove system or
intention or the modus operandi under which the accused was
acting at the material time,

It has been contended that there was a violation of regulation
46(4) which provides that the procedure must “in as far as
possible be similar to the hearing of a criminal case tried sum-
marily”, in that inadmissible evidence was allowed to be given.

Regulation 46(4) should be recad together with regulation
46(5)(c) and 46(6). Under regulation 46(5)(c) there is a com-
plete departure from the rules of evidence applicable in criminal
proceedings by allowing the admission of evidence which is not
admissible in civil or criminal proceedings and under regulation
46(6) the Board is allowed before deliberation to rely not only
on the evidence adduced at the hearing, but on any other evidence
as well from other lawful source with the only restriction that
the accused must be informed of such evidence.

The combined effect of regulations 46(4), 46(5)(c) and 46(6)
is to sccure a person charged with the commission of a discipli-
nary offence to know the charge against him, have a fair trial,
to be represented at such trial by counsel of his choice, cross—
examine the witnesses testifying against him, bc allowed to
give evidence and call witnesses in contradiction of the prose-
cution witnesses and in case the Disciplinary Board intends
to take cognisance of any other evidence which was not called
at the trial but came to the knowledge of the Board from other
lawful sources he should be informed of such evidence. The
decision of the Board should be duly reasoned so that the accused
may know how the decision was reached and be in a positien
to contest the correctness of such decision on appeal. The
fact should not escapc the attention that such a Board consists
of laymen and a layman at an inquiry of this kind is of course
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Before concluding on legal ground (6), I wish to observe
that whereas when a case is tried before a Court of Law, civil
or criminal, the rules of procedure and evidence have to be
strictly complied with, there is no similar requirement for strict
compliance with such rules at a hearing before a tribunal who
is not a judge in the proper sense of the word. What is expected
from such tribunal is to act in good faith, hear the case in a
judicial spirit and in accordance with the principles of substantial
justice. Where there are specific rules of procedure provided,
such rules have to be foliowed.

I come now to grounds 8, 9, 10 which touch the weight of
evidence and conviction on such evidence.

Counsel contended that on the material before it, the respon-
dent 2 Board, could not find the accused guilty of the charges
brought against her. It is well settled that an administrative
Court in dealing with a recourse made against disciplinary convi-
ction cannot, as a rule, interfere with the subjective evaluation
of the relevant facts as made by the appropriate organ (sce
Enotiadou v. The Republic, (1971) 3 C.L.R. 409 at p. 415 in
which reference is also made to the decision of the Council of
State in Greece in cases 2654/1965 and 1129/1966. Also,
Kyprianou v. The Public Service Commission, (1973) 3 C.L.R.
206 at pp. 222, 223).

In Constantinou v. The Republic (1969) 3 C.L.R. 190 at p. 207
the Court had this to say:

“I would like to reiterate once again what has been said
in a number of cases, that the evaluation of the evidence
remains the province of the council, and that the Court,
in reviewing the determination of the council, would not
interfere if there was any evidence on which the council
could reasonably have come to the conclusion to which
they did. If, on the other hand, there was no evidence
upon which they could reasonably have arrived at that
conclusion or they have misconceived the effect of the facts
before them, or they misdirected themselves on the question
of the law, then their decision can be reviewed by this
Court™.

See also Lefkos Georghiades v. The Republic (1972) 3 C.L.R.
594 at p. 647.

On the basis of the material before me, I am quite satisfide
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that the verdict that the applicant was guilty as charged, which
was reached unanimously by the members of the respondent
(2) Board, was reasonably open to it and cannot, and should
not, be interfered with by this Court. The respondents did
not act under a misconception of fact in reaching their verdict
and the contention of counsel for applicant that the conviction
was not warranted by the evidence, is untenable.

It is contended under ground 11 that the decision is a nullity
as the applicant was found guilty on alternative counts. A
perusal of the contents of the judgment on this point clearly
shows that the accused was found guilty on all counts set out
in the charge irrespective as to whether after the finding of
guilt the Board proceeded on to state that the applicant was
guilty both in respect of counts (1) and {2) and in the alternative
of counts (3) and (4). The decision in this respect, reads as
follows:

“To Zuupolhiov Estélov Tds mposagleioas S1d ToU kaTn-
yopnTnpiou kornyoplas Tfis koTnyopoupduns ToapoTrpel
s aUTan SAan dvagépovran els Tpddes Tou &mddou Trpds
THY UmoadAnAikiy 1BidtnTa Tfs koTnyopoupdins xoi Telvouy
v& pépouv VAN i f8ikny Inuiav els v "Apyiy, SialevkTikéds
8t &moTedovoas dTaclahias v Ti] Sicryeiploer Tfis Teplovoiag
s "Apxfis kai ounoTwoas koTdypnow UTTnpesiokils Eumi-
oroouvns. 'Ev Ohiyors 10 ZupPoliiov €suploxel o Bk
Tiis &modsifecos UTd Tfis kaTnyopovans dpxfis TOV s dvw
mwpdfewv THS kaTnyopouvuévng Emedeixdn mAfpws fi Evoxr
TauTns els dAos Tas karnyoplas fitor T&s U dmB. 1 ked 2
kai BraleuTivdds 3 kad 4. Qs & ToUTov eUplokel Evoyov THV
KaTnyopoupbvy  &uTigToixws kaf’ ST EmigTevoe TAfps
Toug papTupos TS koTnyopias, TapaTnpel 8¢ s ) po-
omddeia TR kaTnyopovubims va dmodooT el dAAa dAaThpra
Ty HopTUpiow TGv kuplwv uopTUpwy kaTnyopias &méTuye
GAoTYEPGS” .

(“The Council In examining the charges preferred by the
charge shect against the accused observes that all refer
to acts which are unbecoming to accused’s service status
and tend to bring about material and moral damage to
the Authority or alternatively constituting irregularities
in administering the property of the Authority and consti-
tuting abuse of service confidence. In short the Council
finds that by the proof by the prosecuting authority of
the above acts of the accused her guilt has been fully proved
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on all counts i.e. No. 1 and 2 and in the alternative 3 and 4.
Therefore it finds the accused guilty respectively because
it believed in toto the prosecution witnesses, and it observes
that the attempt of the accused to attribute the testimony
of the main prosecution witnesses to other motives failed
entirely’).

As I have said earlier in this judgment, it should not escape
our attention that Disciplinary Boards of this type consisting
of laymen who are at a grave disadvantage compared with
trained lawyers arc not ¢xpecied to frame their decision in strict
legal phraseology as it is expected from a Court of Law.

As to legal ground (14) I find that it cannot stand as the deci-
sions both of respondent (2) Board and the Second Instance
Disciplinary Board are properly and sufficiently reasoned as
required under the established principles of administrative
Law.

Grounds (12), (13) and (15) concern the sentence imposed
upon the applicant. Nothing was said in support of thesc
grounds of law by counsel for applicant in his long address
before me, but once they have been set out in the application,
I shall examine them briefly,

Ground (13) is drafted in such a vague way that one cannot
understand what its object is. The fact that the Board “‘felt
bound™ to impose the sentence of dismissal is obvious from
the decision. It felt so bound as explained in the decision duc
to the seriousness of the charge on which the applicant was
found guilty. There is nothing showing that either the respondent
(2) Board or the Appellate Board were not aware that there
was a variety of scntences out of which they could select the
most appropriate one in the circumstances of the case. The
reasons why the sentence of dismissal which is the most serious
one, was imposed, are sufficiently explained in the decision of
the vespondent (2) Board and such reasoning was adopted
on appeal by the Second instance Disciplinary Board. It
was within the powers of both Boards to impose such sentence
and nothing has been put forward to support that such sentence
was manifestly excessive or that the discretion of the tespon-
dents in imposing such sentence was wrongly exercised.

The fact that the sentence was imposed on a date other than
that on which applicant was found guilty, which, as alleged,
vitiates the proceedings, is entircly unfounded. What happened
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in this case, is that after applicant was found guilty, counsel
addressed the Board in mitigation and the Board reserved
its decision on sentence. There was nothing wrong in following
such course and there was no contravention either of the Regula-
tions or the procedure in criminal cases. Even a proper Court
of Law trying a criminal case may, on occasions, reserve the
imposition of sentence to a future date to have time to reflect
on the sentence which is going to impose in the circumstances
of a case.

In imposing sentence on the applicant the respondent (2)
Board took into consideration whatever counsel for the applicant
said in mitigation.

In the result, grounds (12), (13) and (15) fail.

The last ground, ground (16), is directed against the decision
of the Appellate Board (The Second Instance Disciplinary
Board).

Having in mind the proceedings on appeal as appearing in
exhibit 3 and the decision of the Appellate Board (exhibit 4)
which is duly reasoned, 1 am satisfied that the applicant was
afforded every possible opportunity of arguing her case before
such Board which patiently heard all arguments advanced by
her counsel in support of the grounds of appeal, other than
those abandoned by him at the hearing of the appeal. From
the material before me T am satisfied that in reaching its decision
to dismiss applicant’s appcal, the Appellate Board acted judi-
cially, in the spirit and within the sense of its responsibility, and
after it had afforded the applicant the opportunity of adequately
presenting her case in accordance with the Personnel General
Regulations.

Grounds (1)-(!5) refer to alleged irregularities before the
respondent (2) Board which were the grounds of appeal before
the Second Instance Disciplinary Board and were rejected by
the latter. In my decision [ have also rejected such grounds,
as unfounded, therefore, I find that the decision of the Second
Instance Disciplinary Board was properly reached and was
duly reasoned. Ground (16) therefore, fails.

In his written address counsel for the applicant advanced
an additional ground of law that the respondents acted in viola-
tion of regulation 45(5) of the Personnel General Regulations
in that the case was sent to the Disciplinary Board first and then
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communicated to the applicant and as a.result, the applicant
was not afforded the opportunity of giving an explanation or
making a statement before the case was sent to the Disciplinary
Board. Regulation 45(5) reads as follows:

*“ 'H maoapyiksy dywyn kowomolelton gis TOV fykahoUpevoy,
kai droroUbws SiaP1pdleTan peTd Tou oxnuaTictévros welbap-
XikoU gokiAdou s kal dAokAfipov Tou &ropikol gakéiAou
Tou &ykcdoupbvou, s Tdv ypaupoTéa Tou Tleifoapyikol
ZupPouriou. O Eyxololuevos Swanoutan vd AdPny yviow
ToU mefopXikou gokéAhou Tpd Tiis oulnTrioEws Tiis UTofé-
Oéoecog eite orToTTpoowTws €iTe Bid wAnpefousiov | Tou
Biknydpov Tov kaTémy Eyyphpov tougioboTriotws, cuvTac-
oopévns mepl ToUTou mpdlews, fiTis UToypdeeTon Umd Tou
Tap’ & elpnTan & @dxeAdos UmaAAnAov kal ToU AcPovtos
yvéow, fj, fv dpvijoe Tou Seutépou, UTrd pévou Tou TporTou’’,

(“The disciplinary action’ is notified to the accused
and then transmitted with the formed disciplinary
file as well as the complete personal file of the zccused
to the secretary-of the Disciplinary Board. The accused
is entitled to have knowledge of the disciplinary file before
the discussion of the case either personally or by attorney
or by his advocate by written authorization and an act is
drawn up in this respect, which is signed by the officer in
whose custody the file is found and by the person obtaining
knowledge or, in case the second one refuses by the first
one only”),

This regulation must be read in conjunction with paragraph
6(a) of regulation 41 which sets out the procedure for instituting
disciplinary proceedings. Regulation 41{(6)(2) reads as follows:

"0 Tewikdg AisuBuvtis wedeTd 1O ouykevTpwdiy Umd Tou

- épeuriioavTtos AerToupyoU UAkdY kal, v kpivn 611 SieTrpdyBn

welapyikdy &Slknpa, SixTutrdvel oxeTiv kanyopiov kal
TopaTrépre Thy Uméleov els Té kaTd T kplow Tou dppddiov
vax éxBikdon v UrdBeov eifopyikdv “Opyavov kol kowoTroel
TOUTO els TOV TEpl of TpoxaerTar UTaAAniov”,

(“The General Manager studies the material gathered
by the investigating officer and, if he decides that a discipli-
nary offence has been committed, drafts the relative charge
and sends the case to the appropriate, in his view, discipli-
nary organ to try the case and communicates same to the
officer concerned”).
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The General Manager in informing the applicant by his letter
of the 24th February, 1979 that the case had been referred to the
Disciplinary Board, acted in compliance with the provisions
of regulation 41(6)(a). The object of regulation 45(5) is
to afford an accused person the opportunity of having available
for perusal all the material which was in the file of the disci-
plinary proceedings before the hearing of the case and thus
be able to prepare his defence accordingly. I find myself
unable to agree with counsel for applicant that applicant was
not afforded the opportunity of giving an explanation exculpating
herself before the file was sent to the Disciplinary Board. The
applicant was interviewed iwice by the investigating officer
before the investigation was completed by him and before the
dossicr was sent to the General Manager for further action and
whatever she said appears in her statements which were included
in the dossier of the case. Even if, as alleged, there was not
strict compliance with regulation 45(5), in the circumstances
of this case, | consider this as not amounting to such a violation
of the rules which might have been treated as a breach of a
mandatory nature, non-compliance with which might have
embarrassed in any way the applicant or prejudiced her in her
defence.

In Georghiades v. The Republic (1969) 3 C.L.R. 396, at p.
405, the Court had this to say regarding a submission that the
disciplinary process had to be annulled as there was non-com-
pliance with the regulations:

*“I find no merit in the submission that because the investi-
gation was not completed within thirty days, the whole
disciplinary process against the Applicant should be annul-
ied as having not complied with the said regulation 2.
In my opinion such regulation, which specifies a period
of thirty days for the completion of the investigation, is
not a provision which entails invaiidity in case of non-
compliance with it, butitis in the nature of a dircctive only
(see, also, Conclusions from the Jurisprudence of the Grezk
Council of State {1929-1959) p. i05); any other interpreta-
tion of regulation 2 could lead to absurd results ... ...

bkl

For all the above reasons, this recourse fails and is hereby
dismissed, with no order for costs.
Application dismissed. No order
as 1o costs.
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