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(Case No. 234/81).

Administrative Law—Administrative acts or decisions—Reasoning
—Need for due reasoning—Decision of Council of Ministers
terminating Public Officer's services in the public interest,
in exercise of powers under sections 6(f) and 7 of the Pensions

5 Law, Cap. 3l1—Invoking allegations of unbecoming conduct
on the part of the officer without mentioning particulars of such
allegations, or the evidence on which the Council of Ministers
relied, or any surrounding circumstances and failing to specify
the marters of public interest—Reasons mentioned in the decision

10 not such as to enable ir the first instarce, the person concerned,
and the Court on review, to ascertain whether the decision is
well founded in fact and in Law—Sub judice decision not properly
or sufficiently reasoned—Annulled.

Administrative Law—Administrative acts or decisions—Reasoning
15 —Administrative decision taken in the public interest—A general
averment of public interest does not amount to a sufficient reasoning
—But the invocation of public interest must be justified with a
specification of the serious reasons of public interest which are

involved.

20 Public interest—Administrative decision taken in the public interest—
Invocation of public interest must be justified with a specification
of the serious reasons of public interest which are involved.

Public officers—Disciplinary control—A matter within  exclusive
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compeltence of Public Service Commission—Article 125.1 of
the Constitution—Termination of Public Officer’s services, by
Council of Ministers, in the public interest in exercise of powers
under sections 6(f) and 7 of the Pensions Law, Cap. 311—After
finding the eofficer guilty of unbecoming conduct—As such finding
amounts 10 a disciplinary offence under the Public Service Law,
1967 (Law 33{67) it renders the officer subject to the disciplinary
powers of the Public Service Commission for a disciplinary offence
under section 13(1) of the Law—Council of Ministers by ussuming
competence in a matter which is within the exclusive competence
of the Public Service Commission has acted in excess or abuse
of powers—Sub judice decision annulled—There cannot at one
and the same time be twe authorities with concurrent power to
exercise disciplinary control over Public Officers—Even assuming
that Council of Ministers had competence to deal with alleged
misconduct of officer it was bound to inform the applicant of
the accusations against hing and give him the opportunity to make
his defence in accordance with the “cudi alteram partem” rule
of ratural justice—And as the officer had been in the service
prior to independence, in accordance, also, with his terins and
conditions of service before Indeper dence, which have been safe-
guarded by Article 192.1 af the Constitution and are afforded
to the Officer by regulation 59 of the Colonial Regulations.

Natural  Justice—Rules  of—Audi  alteram  partem—Termination

of Public Officer’s services, by Council of Ministers, in the
public interest, in exercise of powers under sections 6(f) and
7 of the Pensions Law, Cap. 311—After finding him guilty of
unbecoming conduct—Predominant purpose of termination of
services the imposition on officer of a disciplinary punishment—
Assuming Council of Ministers had power to deal with elleged
misconduct of officer it ought to inform him of the accusations
against him and give him the opportunity to make his defence
—Failure to do so amounts to flagrant viol tion of the above
rule of natural justice.

Public Officers—Terms and conditions of service—Officers in Public

office prior to Independence—Disciplinary control over, governed
by Colonial Regulations—Article 1921 of the Constitution.

Public Officers—Administrative measure—Disciplinary measure—

When an administrative decision assumes the character of a
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sanction and has adverse effect on the position of an individual
person affected should be given the opportunity of questioning
the rcason for the adverse decision.

The applicant was appointed in the Public Service on the 24th
September, 1941. After a successful carcer he was promoted
to the post of Director—General of the Ministry of Communica-
tions and works and continued holding this post till the 11th
June, 1981, when the Council of Ministers decided to termi-
nate his services in the public interest. And hence this recourse.
The sub judice decision, which was taken in exercise of the
Council's powers under sections 6(f)* and 7* of the Pensions
Law Cap. 311 (as amended) and was communicated to applicant
| by letter** of the Minister of Communications and works
date 1lth June, 1981, reads as follows:

“The Council of Ministers in exercising the powers vested
in it by sections 6(f) and 7 of the Pensions Law, Cap. 31i
(as later amended), and any other power in this respect
vested in it and, after a thorough examination of the material
produced in relation ‘to the unbecoming conduct’ in public
of Mr. Panos Adamides, Director-General Ministry of
Education and Mr. Panayiotis Kazamias, Director—General
of the Ministry of Communications and Works, which
offends basically the very subsistence of the State and the
proper and unfettered functioning of the State and its
Public Service, having taken into consideration the condi-
tions of such Service and the usefulness of the aforesaid
public officers thereto and generally all the circumstances,

Sections 6(f) and 7 read as follows:

“6(f) No pension, gratuity or other allowance shall be granted under
this Law to any officer except on his retirement from the public service
in one of the following cases:

{f) in the case of termination of employment in the public interest as
provided in this Law.

7. Where an officer’s service is terminated by the Council of Ministers
on the ground that, baving regard to the conditions of the public service,
the usefulness of the officer thereto and all the other circumstances of
the case, such termination is desirable in the public interest, and a
pension, gratuity or other alfowance cannot otherwise be granted to
him under the provisions of this Law, the Council of Ministers may,
if he thinks fit grant such pension, gratuity or other allowance as he
thinks just and proper, not exceeding in amount that for which the officer
would be eligible if he retired from the public service in the circumstances
described in paragraph (e) of section 6 of this Law™”,

The letter is quoted at pp. 249-50 post.
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came to the conclusion that their stay in the Public Service
could not only serve no useful purpose to it, but it would
also be very detrimental thereto and decided that their
services should be terminated as from today in the public
interest, with full retirement benefits, to which they are
entitled”’.

Counsel for the applicant mainly contended:

{a) That the sub judice decision was based on a miscon-
ceived andfor illegal reasoning and/or is lacking of
sufficient reasoning.

(b) -That the sub judice decision was taken in manifest
illegality andfor in excess or/fand abuse of power in
that it involved a manifest violation of the Rules
of Natural Justice in that no opportunity to be heard
was given to the.applicant.

(c) That the sub judice decision was illegal in that it was
taken by an incompetent organ and constituted a
violation of Articles 122 and 125,1* of the Constitution
and of the Public Service Law, 1967 (Law 33/67) and
also of the Pensions Law, Cap. 311,

On the other hand Counsel for the respondent Counsel of
Ministers in his opposition maintained that the sub judice deci-
sion was lawfully taken in the light of the following relevant
facts:

(1) The Council of Mimsters at its meeting of the 1lith
June, 1981 decided to terminate the services of the appli-
cant as Director-General of the Ministry of Communica-
tions and Works as from 11.6.1981 in the public interest.

(2) The Council of Ministers at its meecting of the Ilth
June, 1981, took into consideration undisputable facts
and information emanating from reliable sources, accord-
ing to which the applicant publicly and in a manner not

*  Article 125.f of the Constitution provides as follows:

125.1. Save where other express provision is made in this Constitution
with respect to any matter set out in this paragraph and subject to the
provisions of any law, it shall be the duty of the Public Service Commis-
sion to make the allocation of public offices between the two Commu-
nities and to appoint, confirm emplace on the permanent or pensionable
establishment, promote, transfer, retire and exercise disciplinary control
over, including dismissal or removal from office of, public officers™.
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permitted, presented the Republic as being without head
and as lacking of good and able government.

(3) Itis understood that the applicant in this way, undermined
(“cklonize™) the confidence of the public and of the Public
Service in the ability and effectiveness of the supreme
organs of the State and thus he undermined the existence
of the State.

(4) In the circumstances, it becomes obvious that the use-
fulness of the applicant in the Public Service, ceased to
exist.

(5) The decision of the Council of Ministers for the termi-
nation of the services of the applicant which was commu-
nicated to him by the letter of the appropriate Minister
on the 11.6.198]1 was not taken as a disciplinary measure
for the punishment of the applicant but as an administra-
tive measure which was necessary in the public interest.

Counsel for applicant, both prior to the hearing by letter,
as well as in the course of the hearing, asked to be informed
of the source and naturc of the material before the Council
of Ministers which led it to the conclusion that the conduct
of the applicant was unbecoming conduct in public undermining
the State and its Public Service, but there was no response to
such request, ’

Held, (1)(a) that it is a well established principle of Admi-
nistrative Law that Administrative decisions have to be duly
reasoned; that due reasoning 1s essential to enable the Courts
to carry out properly their function of judicial control of admi-
nistrative actions; that the sub judice dccision is not properly
or sufficiently reasoned; that such decision is overshadowed
by a cloud of gemeralitics invoking allegations of unbecoming
public conduct on the part of the applicant of such nature as
to make it necessary in the public intercst to impose upon him
the ultimate punishment of terminating his permanent appoint-
ment with the Government service, without mentioning parti-
culars of such allegations, or the evidence on which the Council
of Ministers relied, or any surrounding circumstances and also
by failing to specify (éEeibikevon) the matters of public
interest involved; that the reasons mentioned in the decision
are not such as the enable in the first instance, the person
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concerned, and the Court on review, to ascertain whether the
decision is well founded in fact and in law; that the Minister’s
letter to the applicant conveying to him the decision of the
Council of Ministers and the decision itself as recorded in the
minutes of the Council of Ministers, are so obscure and sub-
stantially inadequate and would leave in the mind of an informed
reader such real and substantial doubt as to the reasons for
such decision and as to the matters which the Council of Ministers
did or did not take into account in taking the sub judice decision,
that they do not comply with the well established principles
of proper reasoning, compliance to which is necessary under
the general and well established principles of administrative
law; and that, therefore, the sub judice decision is defective
and in the result it must be annulled.

(1)(b) That though in the sub judice decision therc was further
reference to the decision having been taken in the public interest
a general averment of public interest does not amount to a
sufficient reasoning but the invocation of public interest must
be justified with a specification {Efaidikevoig) of the serious
reasons of public interest which are involved (see, in this respect,
“Modern Trends of the Principle of Legality in Administrative
Law” 1973 Ed., by Tahos, p. 146).

(2¥a) Under Article 125.1 of the Constitution the organ expres-
sly entrusted with the duty of “exercising disciplinary contro}
over, including dismissal or removal from office of, public
officers” is thc Public Service Commission established unde:
Article 124 of the Constitution; that an organic law was enacted
(Law 33/67) providing amongst other things, for the procedure
in disciplinary matters (see scotions 80, 81 and 82 of Law 33/67);
that the fundamental duties of public officers are set out in
section 58(1) of Law 33/67 and brcach of any such duties con-
stitutes an offence which is included in the disciplinary offences
set out in section 73(!) in mespect of which disciplinary
proceedings may be taken against him and in case he is found
guilty to render him liable to the sentences set out in section
79(1); that the finding of the Council of Ministers of unbecoming
conduct in public undermining the State and its public service
on the part of the applicant, is a finding amounting to the breach
of the fundamental dutics of a public officer under section 58(1)
(b)(d) and (c) of Law 33/67 and rendering him subject to the
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disciplinary powers of the Public Service Commission for a
disciplinary offence under section 73(1); that disciplinary conirol
of public officers including dismissal is a matter within the exclu-
sive competence of the Public Service Commission.

(2)(b) That the respondent in the present case, as it appears
from the minutes of the decision, assumed competence under
the provisions of section 7 of Cap. 311 on a disciplinary matter
which is within the exclusive competence of the Public Service
Commuission; that thore cannot at one and the same time be
two authorities with concurrent power to exercise disciplinary
conirol over public officers, the one an independent organ deri-
ving its powers from the Constitution and the other the Govern-
ment itself relying on legislative provision; that the object of
the introduction in the Constitution of Article 125.1 was to
entrust the safeguarding of the efficiency and proper functioning
of the public service of the Republic, expressly including the
exercise of disciplinary control over public officers, to the Public
Service Commission, an independent and impartial organ outside
the governmental machinery, and at the same time, safeguarding
the protection of the legitimate interests of public officers;
that if such power was also retained by the Government, the
whole object of Asticle 125.1 would be defeated and the safe-
guarding afforded to public officers by such Article would have
disappeared; that since disciplinary contro! over public officers
is within the exclusive compzience of the Public Service
Commission, the Council of Ministers by assuming such compe-
tence in the present case, has acted in excess and/or abuse of
powers and in the result, the sub judice decision becomes nuil
and void on this ground as well.

On the assumption that the Council of Ministers htad competence
to deal with the alleged niisconduct of the applicant:

Held (1), that mere perusal of the contents of the sub judice dc-
cision as recorded in the Minutes of the Council and of the letter
communicating the decision to the applicant and of all surround-
ing circumstances in mind, leaves no room for doubt that the
predominant purpose of the sub judice decision taken by the
Council of Ministers was to impose upon the applicant a disci-
plinary punishment, the most scrious oneg, for alleged public
misconduct, without affording him the opportunity of being
heard; that even if any doubt might have existed, which
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in the present case does not exist, this court would have reached
the same conclusion aliowing the benefit of doubt to operate
in favour of the applicant (see Pantclidou v. Republic, 4 R.8.C.C.
100); and that, therefore, the respondent was bound to afford
the applicant the right to be informed of the accusations against
him and the chance to repudiate same.

(2) That, moreover, since applicant had been in the public
service prior to Independence and at a time when the Colonial
Regulations were regulating the procedure to be followed in
case of dismissal of a public officer in the public interest under
regulation 59 of such Regulations he had to be informed of
the report of the heads of the department in which he had served
and be given the opportunity of submitting a reply to the
complaints by reason of which his retirement was contemplated ;
that such provision was part of the terms and conditions of his
service which after Independence have been safeguarded under
Article 192.1 of the Constitution and could not be altered
to his disadvantage; and Lhat, therefore, the Council of Ministers
by failing 1o inform the applicant of the accusations against
him and give him the opportunity to make his defence, had
acted in flagrant violation of the basic rule of natural justice
which is summarised in the maxim “audi alteram partem™;
that, also, by depriving him of his vested right under the terms
and conditions of service before the Independence day, afforded
to him by the Colonial Regulations and in particular regulation
59 which terms and conditions have bsen safeguarded under
Article 192.1 of ihe Constitution, the Council of Ministers
has violated Article 192.1; accordingly the sub judice decision
has to be annulled on this ground as well.

Held, further, that even in cases where a decision is not of
a disciplinary nature but is an administrative measure, as sug-
gested by counsel for the respondent, it is well settled that when
an administrative decision assumes the character of a sanction
and has sufficiently adverse effect on the position of an individual,
as in the circumstances of the present case, the courts require
that the person affected should be given the opportunity of
questioning the reason for the adverse decision.

Sub judicc decision annulled.

Per curiom: That the power to terminate the service of a public

officer prior to indepcndence did not emanate from

246

20

25

35



w

20

25

35

3 C.LR, Kazamias v. Republic

sections of{) and 7 of the Pensions Law, Cap. 311 but
from the Colonial Regulations and that sections 6(f)
and 7 were only ancillary provisions enabling the
Council of Ministers to grant pension or gratuity in
such cases.
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Recourse.

Recourse against the decision of the respondent to terminate
applicant’s service as a Director-General of the Ministry of
Communications and Works in the public interest.

T. Papadopoulos, for the applicant.
S. Georghiades, Senior Counsel of the Republic, for the
respondent.
Cur. adv. vult.

Savvipes J. read the following judgment. The present
recourse js directed against the decision of the Council of
Ministers dated 11.6.1981 whereby the service of the applicant
as Director-General of the Ministry of Communications and
Works, was terminated “in the public interest”.

The applicant who was appointed in the Public Service on
24.9.1941, after having passad the Civil Service qualifying exa-
minations and after a successful career since the day of his
appointment, was promoted to the post of Director—General
of the Ministry of Communications :nd Works; which is one
of the highest posts in the hierarchy of Civil Service. He had
been holding this post since May, 1959 till August, 1960 (the
transitional period) and continued holding same till 11.6.1981,
when his service was terminated by the sub judice decision of
the Council of Ministers. The fact that the applicant during
his Iong term of service had shown exczllent performance in
the discharge of his duties, is manifested by his promotion in
various important posts in the hicrarchy of Civil Service, and,
also, by the facts that—

(a) he was granted a scholarship for University studies
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during the years 1949-1952 at the University of Wales
where he graduated with a B.A. Degree with Hons.

(b) He was granted another post-graduate scholarship
in Oxford from May, 1968 to July, 1968 in Transport
Economics.

(c) During the period 1973-1976, in addition to his duties,
he served as a Chairman of the Ports Authority by
decision of the Council of Ministers. He also served
in such capacity as from January, 1981 by decision
of the Council of Ministers till the date of the termi-
nation of his service.

(d) He had also been appointed by the Council of Ministers
as a member of the Planning Committee of the Town
Planning Council, of the Joint Labour Committec
and other Committees.

During his term of office he represented Cyprus in various
International Conferences (International Organisation of Civil
Aviation, International Port Union, The Committee of Experts
of the United Nations for Commercial Development, Interna-
tional Labour Office, etc.) by decisions of the Council of
Ministers. A full list of the International Committees in
which he participated as representative of Cyprus and the part
played by him in such Committees is set out in Annex 2 attached
to his application for an interim order in this recourse. |
necd not expand upon them, as the facts contained thcrein
which manifest a distinguished career, have not been disputed
by the respondent whose counsel stated in his address that
the sub judice decision was not taken either on lack of efficiency
or integrity but in the public interest.

On 11.6.1981 the Council of Ministers decided to terminate
the service of the applicant “in the public interest” and commu-
nicated such decision to him by letter dated 1i.6.1981 which
was handed over to him by his Minister, the Minister of Com-
munications and Works. The contents of such letter (copy
of which-is annexed to the affidavit for an interim order as
Anmnex 1) reads as follows:—

* "Exw évToAyy Trapd ToU ‘YToupyikoU ZuuPoviiov &Trows
TANPoPOpHcw Uuds &M 1O “Ymoupykdv ZupPolhioy xaTd
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v onuepwnv Tou Zuwebplov, évaoxouv Tas Efovolas U’
v TepIREPAnTen Buvdper Tév &pbpwv 6(oT) kot 7 ToU mepi
Zuvtadswv Nouou, Keg. 311, (ds étpomromomén pevoryeve-
oTipos), kKal Tgav GAANY Tpds TOUTO YOpTiyoupbuny oUTdd
¢fovoicw xai kordmy Evbekeyols £feTdoews TV TpooKo-
abévrwv oToryelwy dv ayéosn wpds THY dueriTperTov Snuooiq
ouuTepipopav oas, | omola fiyer Paowkds auThvy ToTny
THY KpaTikfjy UTT6oTaow kad THv Kavovikfiy Kai dmpdokomTov
Aertoupyiow ToU kpdTous kai Tfjs Anpooics auTou “Y1rnpeoios,
AoPov U Syw Tas owbixkes Tijs Ymnpeciog TouTtns Kai
Thy el abmhv xpniowdrnrd oos kol &v yéver amwaoas Tag
TeproTdoes, kaTEAntey els 1O cupmépaopa 8TL f) Tapaupovn
oas &l Ty Anpoaiav “Ymnpeofav &x1 pdvov oUBeulov weeAn-
pdTNTE B Trapeiyev els ToUTny, dAAG xai Ba fjTo Alow Emi-
PraPhs &' alThv kai &mepdoicey dmws ol Ummpeoiocn oo
TeppaTIoBRO Amd onuepov Tpds TO dnudoiov oupgipoy,
uE TANEN TE QEAfUOTE  APUTTTPETNOEWS, TGV OToiwy
Bikanouofe’.

The English translation of which reads as follows:—

*] have been instructed by the Council of Ministers to inform
you that the Council of Ministers at its today’s meeting,
in exercising the powers vested in it by sections 6(f) and
7 of the Pensions Law, Cap. 311 (as later amended) and
any other power in this respect vested in it and after a
thorough examination of the material produced before
it in relation to your unbecoming conduct in public which
offends basically the very subsistence of the State and the
proper and unfettered functioning of the State and its
Public Service, having taken into consideration the conditi-
ons of such service and your usefulness thereto and gene-
rally all the circumstances, came to the conclusion that your
stay in the Public Service could not only serve no useful
purpose to it, but also, it would be very detrimental thereto,
decided that your service be terminated as from to-day
in the public interest, with full retirement benefits, to which
you are entitled”.
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As a result of the above decision, applicant filed the present
recourse, whereby he seeks—"a declaration of the Court that
the act andfor decision of the respondent which was commu-
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nicated to hum by letter dated 11.6.1981 signed by the Minster
of Communications and Works, whereby the service of the
applicant as Director—General of the Ministry of Commu-
mcations and Works, was terminated, 1s null and void and/or
illegal and of no legal effect”.

The grounds of law on which this recourse 1s based, as set
out in the application, are the following:-

“(1) The sub judice act andfor decision of the respondent

was taken mm mamnfest llegality and/or in excess orfand
abuse of power 1n that:-

(a) 1t was of a purutive and/or disciplmary nature and the

disciplinary provisions of the Public Service Law
33/67 have not been complied with.

(b) It involves a manufest violation of the Rules of Natural

Jusuce n that no opportunity to be heard was given
to the apphcant

(¢) The provision in the Pensions Law on which the respon-

dent relied, has 1o application mn the present casc

(d) It 1s mtended to serve alien objects.

(2)

(3)

(4)

The sub judice decision s illegal, 1n that 1t was taken
by an mcompetcnt organ and constitutes a violation
of Articles 122 and 125.1 of the Constitution and of
the Public Service Commussion Law (Law 33/67) and
also of the Pensions Law, Cap. 311,

The sub judice dewision 1s illegal, 1 that it was taken
i violation of Articles 192.1 and 7(b) of the Constitution
andfor s 86(1) of Law 33/67 and/or of the Colonial
Regulations which, under the provisions of the said
Article of the Constitutton and the Law apply in the
case of the applicant.

The sub judice decision is sllegal and of no efiect, 1n that
it was taken under the provisions of sections 6(f) and
7 of Cap. 311 which are not m force or ceased to bz 1n
force or arg deemed to have been amended since the
Independence and thereafter andfor were superseded
in the light of Articles 12, 18, 19, 33, 122, 125, 179, 182
and 192 of the Constitution of the Republic of Cyprus
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(5)

(6)

o

(®)

The sub judice decision is illegal, in that it was taken
by an improperly constituted organ, that is, which was
constituted in violation of Articles 46 and 59 of the
Constitution, in that it included members who could
not andfor had no right to participate in it.

-The sub judice decision violates the fundamental prin-

ciples of Administrative Law and of the Rules of good
and proper administration and illegally deprives the
applicant of his permanent post in the Public Service.

The respondents acted under a misconception of facts
and/or they relied on inexisting or inaccurate or mis-
concepted facts andfor they took into consideration facts
which they could not have taken into consideration.

The sub judice decision is based on a misconcepted and/
or illegal reasoning and/or is lacking of sufficient and
legal reasoning’.

By their opposition thc respondents maintain that the sub
Judicc decision was lawfully taken in the light of all relevant
facts which, as set out in the opposition, arc the following:-

“(1) The Council of Ministers at its meeting of the 11th June,

2

(3)

Q)

1981 decided to terminate the services of the applicant
as Director-General of the Ministry of Communications
and Works as from 11.6.1981 in the public interest.

The Council of Ministers at its meeting of the 11th June,
1981, took into consideration undisputable facts and
information emanating from reliable sources, according
to which the applicant publicly and in a manner not
permitted, presented the Republic as being without
head, and as lacking of good and able government.

It is understood that the applicant in this way, under-
mined (“eklonize™) the confidence of the public and of
the Public Service in the ability and effectiveness of the
supreme organs of the State and thus he undermined
the existence of the State.

In the circumstarices, it becomes obvious that the useful-
ness of the applicant in the Public Service, ceased to
exist.
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(5) The decision of the Council of Ministers for the termina-
tion of the services of the applicant which was communi-
cated to him by the letter of the appropriate Minister
on the 11.6.1981 was not taken as a disciplinary measurc
for the punishment of the applicant but as an admini-
strative measure which was necessary in the public
interest™.

In arguing the case before the Court, counse! for the applicant
contended that the Government has violated each and every
rule or principle of Natural Justice acting in glaring abuse
of power and in an unlawful way, assuming for itself powers
and functions which are no longer cntrusted to the Council
of Ministers or which have to be read subject to the relevant
constitutionl provisions. He stressed the fact that it was obvious
from the contents of the letter communicating the decision of
the respondcnt to the applicant, that it relied on sections 6(f)
and 7 of the Pensions Law, Cap. 311 and by such letter the
applicant is charged with “unbecoming conduct” (dwetritpemrTov
OUPTTEPIQORAY).

Such accusation, according to counsel for the applicant,
makes it quite apparent that the termination of the services
of the applicant were in respect of conduct which may either
be touching upon the fringes of a criminal offence, if they were
spoken under circumstances upon which a charge under section
46A of the Criminal Code could be framed, or an offence under
section 73(1)(b) of the Public Service Law (Law 33/67), or a
disciplinary offencz under sub-clause (4) of the first part of
the First Schedule to the Law (Law 33/67).

The allegations contained in the letter as to the conduct
of the applicant are covered, counsel argued, under a cioud
of generality and confusion, and the respondent refused to give
particulars of the alleged circumstances, both by failing to answer
a written request of counsel for applicant sent to the respondent
and also by failing to comply with repeated requests made
during the trial of this case as to what were the “&&idoaioTa ye-
yovdTa kai TAnpogopiss.... &mo &EidmoTes Tnyds”’, which are the
alleged facts which led the respondent to the conclusion that the
conduct of the applicant was injurious to the public interest. Such
refusal, counszl contended, deprives the applicant of knowing
what were such facts and informations, in what way they were
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communicated to the respondent, whether they were truth-
fully conveyed, whether they referred to words amounting
to bona fide criticism, whether the place they were spoken was
public or not. Counsel submitted that the applicant never
uttered the alleged or any other words to similar effect, and this
is confirmed by the affidavit sworn by the applicant in support
of his application for interim order which is before the Court.
Counsel also argued that no proper reasoning is contained
either in the said letter or in the decision itself, as appearing
in the extract from the minutes of the Council of Ministers
which was produced before the Court.

He further argued that though the Council of Ministers had
no jurisdiction in the case, since disciplinary matters are within
the exclusive jurisdiction of the Public Service Commission under
Article 1251 of the Constitution and the provisions of Law
33/67, assuming that there was such jurisdiction in the Council
of Ministers, a decision terminating the service of the applicant
for a disciplinary or quasi disciplinary offence, could not be
taken by any procedure which ignored the paramount Rule
of Natural Justice which is the right to know of the accusations
made against him and to be heard in his own defence. Further-
more, once the alleged words of the applicant were directed
against the Government of the Republic, which, in the circum-
stances consists of the President and his Ministers, the decision
of the Council of Ministers was taken in violation of the next
Rule of Natural Justice, in that it was taken by persons personally
affected and under such Rule, no one shall be a judge in his
own cause. In consequence, the decision of the Council of
Ministers is null and void on this ground.

In dealing with legal ground (5) in that the decision was taken
by an improperly constituted organ, counsel submitted that the
Council of Ministers was improperly constituted, in that it inclu-
ded members who could not and/or had no right to participate
in the taking of the decision, such members being the Minister
to the President and the Deputy Minister of Interior, the first
one being the head of a Ministry, the creation of which is
contrary to the provisions of the Constitution, and the other
holding a post which was also created contrary to the Consti-
tution.

Counsel further contended that the Council of Ministers
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in any event had no jurisdiction to dismiss the applicant under
the provisions of sections 6(f) and 7 of the Pensions Law, because
such provisions are merely provisions enabling the Council
of Ministers to give pension in cases of civil servants whose
services were terminated on any of the grounds sct out thercin,
one of which was dismissal in the public intercst, in which cases,
due to the absence of any other provision, pension was not
payable to the civil servant so dismissed. Counsel submitted
that prior to the Independence day, the power to dismiss an
officer in the public intercst, was derived from the Colonial
Regulations and not from Cap. 311. Such Reguiations made
ample provision as to the punishment of a civil servant both
in cases of misconduct and cases where public interest was
involved. - Also the procedure to be followed was set out therein
under which, in all cases, a civil servant had the right to be
heard in his own cause. Such right, counsel submitted, is
a vested right safeguarded to him under Article 192.1 of the
Constitution,

Apart from the rights of the applicant under the Colonial
Regulations which had been preserved under Article 192 of
the Constitution, counsel contended that all other disciplinary
power has been vested after Independence in the Public Service
Commission, by virtue of Article 125.1 of the Constitution and
there cannot be concurrent or similar power in any other body,
because the situation will arise of two authorities with parallsl
or concurrent or overlapping jurisdiction, somcthing which
cannot be accepted as a possibility.

In dealing with the question as to whether the act of the
Ministers was an administrative measure or a disciplinary
sanction, counsel submitted that even if the Court reached
the conclusion that such action amounted to an administrative
measure, again it was subject to judicial scrutiny and it is upon
the Court to decide as to the essence and the truc nature of their
action.

Counsel expounded on the meaning of public interest and
when such matter can be invoked. He submitted that invoca-
tion of public interest must be justified with a specification of
the serious reasons of public interest and how the conduct of
the applicant affected that public interest. The invocation
should refer to real facts and circumstances, supported by
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evidence and not by a general averment, as in the present case.
Those offended by the conduct of the applicant, counsel con-
cluded, have appointed themselves, as investigators, prosecutors,
witnesses, judges and exccutors of their own judgment as to
what amounted to public interest.

Counsel for respondent in opening his address, produced
a copy of the decision of the Council of Ministers of the 11th
June, 1981, which was put in as exhibit No. | and said that it
was the best he could do at the moment, but he did not exclude
the possibility that at some later stage in the course of the hearing
it might be possible to put before the Court more dctails in
compliance with the wishes expressed by counsel for the other
side, provided that thc Council of Ministers was prepared
to give him all data required by the other side. Though such
statement was made on the 10th November, 1981, no such parti-
culars were given on the lines requested by counsel for the
applicants till the 11th December, 1981 when counsel for the
respondent continucd his address and the hearing was concluded.

Dealing with the question of reasoning, counsel contended
that there was sufficient reasoning in the letter communicating
the decision of the respondent to the applicant. On the question
of violation of the Rules of Natural Justice, counsel submitted
that the rule concerning the right of hearing was not violated
in the present case, because the decision of the Council of Mini-
sters was an administrative measure in the public interest, and
not a sanction taken against the applicant for the commission
of a disciplinary offence by the applicant and, thercfore, the
Council of Ministers was not bound to accord the applicant
the right to be heard.

As to the violation of the rule that onc cannot be a judge
in his own cause, counsel contended that in the present case
the Council of Ministers was the ouly competent organ under
section 7 of the Pensions Law, to terminate the service of a
public officer on the grounds of public interest and, therefore,
the implication of the Law of Necessity may override the rule
that one cannot be a judge in his own cause, as there was nobody
else entrusted with such powcr. He contended that even if
the alleged conduct of the applicant constituted a disciplinary
offence, irrespective of whether any disciplinary proceedings
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were taken or not, the Council of Ministers was cntitled, in the
circumstances of the present case, to terminate the service of
the applicant on the ground of public interest as, by his conduct,
the applicant could no longer remain in the Public Service,
because he has presented the Government as being without
head, without a leader and that the country as lacking of good
and efficient government, showing an intention that he was
not prepared to co-operate with this Government and with
its Ministers in his capacity as Director of the Ministry in
question. Such termination of the service of the officer in
question was not made for the purpose of punishing him but
because his continued presence in the Public Service would
be against the public interest. In support of his argument that
the act of the Council of Ministers was an administrative mea-
sure, counsel tried to draw a distinction between a disciplinary
act and an administrative measure and concluded, on this potint,
that in the case where an administrative measure is taken, the
Rules of Natural Justice do not apply.

Dealing with the Pensions Law, counsel for the applicant sub-
mitted that the Pensions Law, Cap. 311, is not an enabling
law giving power to the Council of Ministers to grant pensions
in cases of termination of service, but it is a law which does
give powcr 1o terminate the service of a public officer and at
the same time to decide if any and what gratuity or pension the
public officer in question will receive. Section 7 is a composite
section, in that it both gives power to terminate the service
and also discretionary powers to decide what, if any, pension
or gratuity the public officer concerned will receive on termina-
tion of such service. Counsel further stated that though dis-
ciplinary proceedings cannot be taken by the Council of Mini-
sters and though the Council of Ministers does not have parallei
jurisdiction with the Public Scrvice Commission to exercise
disciplinary proceedings, yet, it has the power to terminate
the employment of public officers in the public interest as such
power i3 vested in the Council of Ministers by Article 54 of
the Constitution, which is indicative but not exhaustive of the
executive powers of the Council of Ministers under the Consti-
tution. Counsel contended that the powers which are vested
in the Council of Ministers by virtue of section 6(f) and section
7 of Cap. 311, and by virtue of the residuary overall executive
powers with which it is vested by Article 54 of the Constitution,
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are different to the disciplinary powers vested in the Public
Service Commission by virtue of the Constitution and the Public
Service Law, 33/67. These powers of the Council of Ministers
must be exercised in the public interzst and not directly for
reasons which are disciplinary and which have the object or
are motivated by the desire to punish the public officer for mi.-
conduct, rather than to effect a change in his position in the
Publie Service which is dictated by morc general reasons of
public interest and in which any possible misconduct has no
relevance, except a very secondary one.

On the question of the constitution of the Council of Mini-
sters, counsel argued that the Council of Ministers was properfy
constituted and that there was no exccss number of ministers
than the number provided for by the Constitution which is
ten Ministers, plus the Minister of Education who was appointed
over a Ministry which was created under the Law of Necessity
after it was found that the Communal Chamber could not
properly operate, a fact which is not disputed in the present
case. The fact that one Minister, that is, the Minister of Inte-
rior was also Minister of Defence, is not contrary to the provi-
sions of the Constitution, because the Constitution does not
provide for specific Ministrics but only fixes the number of
Ministers.  As to the Deputy Minister of Interior, his position
was that of an under-secretary, who, though attending the
mectings of the Council of Ministers, is not participating in
the taking of the decisions.

Counsel contended that there is no provision in the Consti-
tution about the quorum of the Council of Ministers, but only
that the decision should be a majority decision. In the present
case, the decision was taken by six Ministers who were present,
uranimously, and, thercfore, there was majority decision.  And
coursel concluded his argument by submitting that the decision
of the Coungil of Ministers was properly taken within the powers
vested in it under the provisions of section §(f) and section 7
of the Pensions Law.

It is clear from the contents of the letter sent to the applicant
embodying the decision of the Council of Ministers for his
dismissal from the Public Service, and from the whole tenor
of the arguments before me, that in taking such decision the
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Council of Ministers relied on section 6(f) and section 7 of the
Pensions Law, Cap. 311, as amended by Laws 9/67 to 39/81.

The Pensions Law, Cap. 311 is according to its title, “A Law
to provide for the payment of pensions, gratuities and other
allowances™ to public officers. It embodied the provisions of
the previous Pensions Law, Cap. 288 of Vol. IT of the Legislation
of Cyprus, 1949, as amended by Laws 4/52 to 28/58.

Regarding the circumstances in which pension may be granted,
section 6 reads as follows:-

*“No pension, gratuity or other allowance shall be granted
under this Law to any officer except on his retirement from
the public service in one of the following cases e’

And it then proceeds to enumcrate the various cases which
include, inter alia, the attaining of the age of 60, on transfer
to other public service, on the abolition of office, on compulsory
retircment for the purpose of facilitating improvement in the
organisation of the Department, on medical grounds, etc.
to which, for the purposes of the present case, I need not refer
in detail, save in respect of case under paragraph (f) of 5. 6
which is material to the present case and which reads as follows:

“(f) in the case of termination of employment in the public
interest as provided in this Law™,

Though section 6 has undergone a number of amendments,
the provision contained in paragraph () is still the same as
m the original text of Cap. 311,

As to matters relating to termination of employment in the
public interest, the respective provisions are contained in section
7, which, used to read as follows:

“Where an officer’s service is terminated on the ground
that, having regard to the conditions of the public service,
the usefulness of the officzr thercto and all the other circum-
stances of the case, such termination is desirable in the
public in{erest, and a pension, gratuity or other allowance
cannot otherwise be granted to him under the provisions
of this Law, the Governor in Council may, if he thinks
fit, grant such pension, gratuity or other allowance as he
thinks just and proper, not exceeding in amount that for
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which the officer would be eligible if he retired from the
public service in the circumstances described in paragraph
(e) of scction 6 of this Law™.

Paragraph (e) of section 6 to which reference is made by section
7, is the case of retirement on medical grounds. The following
amendments were brought about to section 7 by section 3 of
Law 38/79:-

(a) The words “by the Council of Ministers™ were inter-
posed after the words “is terminated™ in the first
line of section 7.

(b) The words “the Governor in Counc’l” referred to
therein were substituted by the words “The Council
of Ministers™.

Till the year 1955 there was no provision in the old Pensions
Law, Cap. 288, about the granting of pension in the case of
termination of employment in the public interest. Paragraph
(f) of section 6 used to read as follows:—

“in the case of removal on the ground of inefficiency as
provided in this Law”.

And section 7 of Cap. 288 used to read:~-

“Where an officer is removed from his office on the ground
of his inability to discharge efficiently the duties thereof,
and a pension gratuity or other allowance cannot otherwise
be granted to him under the provisions of this Law, the
Governor-in—Council, may, if he considers it justifiable
having regard to all the circumstances of the case, grant
such pension, gratuity or other allowance as he thinks
just and proper, not exceeding in amount that for which
the officer would be eligible if he retired from the public
service in the circumstances described in paragraph (c)
of the preceding section’.

In 1955 and as a result of the provisions of section 3 of Law
1 of 1955, paragraph (f) of section 6 and also section 7, of Cap.
288 were amended by the introduction of the words “‘in the
public interest” and the so amended sections appear as stated
in section 6(f) and section 7 of Cap. 311, subject to the
amendments brought about to section 7 by section 3 of Law
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38 of 1979 which was cnacted after the Independence of Cyprus.
Law 1 of 1955 was enacted at a time when the Colonial Regu-
lations were part of the Colonial Legislation which extended
to all Colonies set out therein, including Cyprus which was
then a Colony.

Under Regulation 59 of the Colonial Regulations, power
was vested to the Governor, to terminate the service of an
officer in the public interest, and the procedure to be followed
in such case is set out therein. Regulation 59 provided as
follows:-

“Notwithstanding the above provisions, if the Governor
considers that it is desirable in the public interest that any
officer should be required to retire from the Service on
grounds which cannot suitably be dealt with by the proce-
dure laid down in Regulation 58, he shall call for a full
report from the heads of the departments in which the officer
has served; and if, after considering that rcport and giving
the officer an opportunity of submitting a reply to the
complaints by reason of which his retirement is con-
templated, he is satisfied, having regard to the conditions
of the Service, the usefulness of the officer thereto and all
the other circumstances of the case that it is desirable in
the public interest to do so, he may require the officer to
retite and the officer’s service shall accordingly terminate
on such date as the Governor shall specify. In every such
case the question of pension will be dealt with under the
laws or regulations of thz Colony”.

{The underlining is mine).

Regulation 59 did not contain any provision as to the question
of any pension being payable to an officer whose services were
terminated in the public interest, but expressly reserved that
matter to be dealt with under the laws or regulations of each
Colony. As I have already mentioned, till the enactment of
Law 1 of 1955 whereby the old Pensions Law (old Cap. 288)
was amended, there was no provision in the Pensions Law
for the granting of any pension to a civil servant whose servi-
ces were terminated under the powers vested in the Governor
by Regulation 59. Comparing the wording of section 7 of
the Pernsions Law (Cap. 311) with that of Regulation 59, one
will notice that it is the same in the material respect underlined
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in the text of Regulation 59 set out hereinabove as that embodicd
in Cap. 311. It is also evident that whereas under Regulation
59 there is express power to “‘require the officer to retire and
the officer’s service shall accordingly terminate on such date
as the Governor shall specify”, under the provisions of section
7 the power contemplated therein is to grant pension gratuity
or other allowance “where an officer’s service is terminated .
and a pension, gratuity or other allowance cannot otherwise
be granted to him under the provisions of this Law. _ .
Considering the objects of the Pensions Law as set out in its
title, the express power for termination of service of a civil
servant in Regulation 59 and the phraseology of section 7 as
to the power to grant pension which, in this respect is the same
as that of Regulation 59, and comparing the provisions of
Regulation 59 to those of section 6(f) and section 7, one can
reach the conclusion that the power to terminate the service
of a public officer emanated not from sections 6(f) and 7 of the
Pensions Law, but from Colonial Regulation 59 and that section
6(f) and section 7 were ancillary provisions enacted to give
effect to Regulation 59 under the provision contained in the
last sentence of such Regulation. [n dealing with the position
as it existed prior to Independence, 1 find myself unable to
accept the argumcnt advanced by counsel for the respondent
that the power for dismissal emanated from section 7 of the
Pensions Law and not from the Colonial Regulations.

Regarding the tenurc of office and the dismissal of a civil
servant, one has to examine the situation as it was prior to
Independence and how 1t developed after the Independence
of Cyprus under the provisions of the Constitution of Cyprus
which came mto force on the 16th August 1960 as well as
under any laws enacted under such provisions since Inde-
pendence. Prior to Independence the holding of office by
civil servants was regulated by the Colonial Regulations. Under
regulation 56 it was provided that:-

“An officer holds office subject to the pleasure of the Crown,
and the pleasure of the Crown that he should no longer
hold it may be signified through the Secretary of State,
in which case no special formalities arc required”.

Though in the said Regulation the tenure of office is described
as being subject to the pleasure of the Crown, once a civil servant
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had qualified by examination and probation and was taken
on establishment, he was secure in his employment till retiring
age, save in cases of misconduct or inefficiency. This has been
well-cstablished by the House of Lords in McClelland v. N.
Ireland Health Board [1957] 2 All E.R. 129, in which Lord God-
dard, summarised the position of civil servants as to tenure
of office as follows, at page 134:-

“Although a civil servant, as is well known, is employed
at the pleasure of the Crown and can be dismissed at any
moment, in fact once he has qualified by examination or
probation and is taken on the establishment he is secure
in his employment till he reaches the retiring age, apart
of course from misconduct or complete inefficiency”.

To the same effect is the decision of our Supreme Constitu-
tionat Court in Markides v. The Republic (1961) 2 R.S.C.C.
8 in which the Court dealing with the question of pensions and
gratuities, had this to say at p. 12:-

“Notwithstanding the fact that under the constitutional
and legal principles prevailing in Crown Colonies, such
as the former Colony of Cyprus was, matlers of pension
and gratuity are, by legal fiction, rcgarded as discretionary
acts of grace, they were nevertheless vested ‘rights’ of
the individual concerned, inasmuch as they could be vindi-
cated through the appropriate administrative procedure’.
(see also, Georghios Hadjisavva v. Republic (1972) 3 C.L.R.
174, in which the same principle was adopted).

Under regulation 57, theie was provision how a public officer
represented to the Governor as guilly of misconduct not of
a serious nature was to be treated. The material part of such
regulation, rcads as follows:-

“If it is represented to the Governor that an officer has
been guilty of misconduct, and the Governor is of opinion
that the misconduct alleged is not serious enough to warrant
proceedings under Regulations 58 and 60, with a view
to dismissal, he may cause an investigation to be made
into the matter in such manner as he shall think proper,
and the officer shall be entitled to know the whole case
made against him and shall have an adequate opportunity
throughout of making his defence.
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If as a result the Governor is of opinion that the allegation
is proved, he may inflict such punishment upon the officer
by way of fine or reduction in rank, or otherwise, as may
seem to him just.

In the case of an officer holding an office appointment
to which is subject to the approval of the Secretary of
State, or an officer who, though not holding such an office,
was selected for appointment by the Secretary of State,
the punishment proposed shall be immediately reported
to the Secretary of State and the report shall be accompanied

by a statemcnt of the offence, the evidence in support,.

and such observations as the cfficer has made or desires
to make. The Secrctary of State may approve, vary or
remit the punishment.

This Regulation is without prejudice to any local law
or regulation providing for the punishment of officers
by the Governor or the hecad of a department”. (The
underlining is mine).

Where the conduct of an “officer” was such as to make him
liable for dismissal by the Governor, this could only be donc
subject to the provisions and the procedurc contemplated by
regulations 58, 59 and 60.

Regulation 58 was applicable to officers who neither held
an office appointment to which was subject to the approval
of the Secretary of State, nor was selected for appointment by
the Secretary of State and the power of his d-smissal by the
Governor was subject to the procedure set out therein and which
was as follows:—

“Reg. 58 e

(i) Thc officer shall be notified in wiiting of the grounds
upon which it is intended to dismiss him; and he
shall be given a full opportunity of exculpating himself.

(i) The matter shall be investigated by the Governor
with the aid of the Head of the officer’s Department,
or such other officer or officers az the Govermor may
appoint; provided that in the case of an officer whose
pensionable emoluments exceed £600 per annum,
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the procedure laid down in Colonial Regulations
60() to (vii) shall be followed.

If any witnesscs are called to give evidence the officer
shall be entitled to be present and to put questions
to the witnesses.

No documentary evidence shall be used against the
officer unless he has previously been supplied with
a copy thereof or given access thereto.

In lieu of dismissal the Governor may at his discretion
impose some lesser panalty such as reduction in rank,
stoppage of increment, fine or repiimand. Alter-
natively, if the procecdings disclose grounds for so
doing, he may without further proceedings 1cquiie
the officer to retire in accordance with Regulation 59.

If the officer 1s convicted on a criminal chargs, the
Govelnor may, upon a consideration of the procec-
dings of the Court, dismiss the officer or subject him
to some lesser penalty™.

In the case of an officer holding an office appointment to
which was subject to the approval of the Secretary of State,

or who,

though not holding such an office, was selected for

appointment by the Secretary of State, the right of the Governor
for his dismissal was subject to a more strict procedure safe-
guarding the rights of the officer, which provided that:

HREZ. B0 o ¢ e i e e e o o

()

(i)

The officer shall by direction of the Governor be
notified in writing of the grounds on which it iy
proposed to dismiss him and he shall be called upon
to state in writing before a day to be specified (which
day must allow a teasonable interval for the purpose)
any grounds upon which he relies to exculpate himself.

If the officer does not furnish such statement within
the time fixed by the Governor, or if he fails to exculpate
himself to the satisfaction of the Governor, the
Governor shall appoint a Commiittee to inquire into
the matter. The Committee shall consist of not less
than threz persons. The chairman shall be a Judge,
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Magistrate, or Legal Officer. The members of the
Committce shall be selected with due regard to the
standing of the officer concerned, and to the nature
and quality of the complaints which are subject of
the inquiry. The head of the officer’s department
shall not be a member of the Committee.

The officer shall be informed that on a specified day
the question of his dismissal will be brought before
the Committec and that he will be allowed and, if
the Committee shall so determine, required to appear
beforc the Committee and defend himself.

If witnesses are examined by the Committee, the officer
shall be given an opportunity of being present and
of putting questions to the witnesses on his own behalf,
and no documentary cvidence shall be used against
him unless he has previously becen supplicd with a
copy thereof or given access thereto.

The Committee may in its discretion permit the Govern-
ment or the officer, to be rcpresented by an officer
in the public service o1, in exceptional cases, by solicitor
or counsel, and may at any time, subject to such
adjournment as in the circumstances may be required,
withdraw such permission; provided that wheie the
Committee permit the Government to be represented
they shall not refuse the officer permission to be
similarly represented.

If during the course of the imquiry further grounds
of dismissal are disclosed, and the Governor thinks
fit to proceed against the officer upon such grounds,
the officer shall by the Governor’s direction be
fuinished with a written statement thereof and the
same steps shall be taken as are above prescribed in
respect of the original grounds™.

- Paragraphs (vii) and (viit) sct out the procedure to be followed
after the report of the Committee was submitted to the Governor
and considered by him in Executive Council, and the functions
of the Secretary of State after such report was submitted to him.

In addition to the above Regulations, dealing with misconduct
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of an officer, regulation 59 to which reference has already been
made, provided how an officer could be dismissed in the public
interest.

Examining regulations 57, 58, 59 and 60, onc will notice that
the power vested in the Governor for imposing any punishment
either by way of fine, reduction in rank, or dismissal, presupposed
a right, given to the officer, to know the case against him and
to have adequate opportunily throughout to make his defence,
and under no circumstances the Governor was empowered
to punish or dismiss him without affording him such opportunity
in the manner provided for by each respective regulation.

Having dealt with the position of civil servants prior to Inde-
pendence, 1 am now coming to consider the position as from the
Independence Day under the provisions of the Constitution

of Cyprus.

Under Article 192 of the Constitution, the terms and condi-
tions of service of a public officer, as already applicable to him
prior to the Independence Day, were preserved. Paragraph
(1) of Article 192 provides as follows:—

“Save where other provision is made in this Constitution
any person who, immediately before the date of the coming
into operation of this Constitution, holds an office in the
public service shall, after that date, be entitled to the same
terms and conditions of service as wers applicable to him
before that date and those terms and conditions shall
not be altered to his disadvantage during his continuance
in the public service of the Republic on or after that date™.

And paragraph (7) of Article 192 provides:—
“7. For the purposes of this Article—

(a) — e e e+ e

(b) ‘terms and conditions of service’ means subject to the
necessary adaptations under the provisions of this
Constitution, remuneration, leave, removal from
service, retirement pensions, gratuities or other like
benefits™. '

Matters touching the appointment, promotion, transfer,
retirement and exercise of disciplinary control over public officers
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was assigned under Auticle 125 of the Constitution to the Public
Service Commission cstablished under Article [24. As to
the duties and powers of the Public Service Commission, para-
graph (1) of Article 125 provides as follows:—

“Save where other express provision is made in this Consti-
tution with respect to any matter 2t out in this paragraph
and subject to the provisions of any law, it shall be the duty
of the Public Service Commission to make the allocation
of public offices between the two Communitics and to
appoint, confirm, emplacz on the permanent ot pensionable
establishment, promot:, transfer, retirc and excrcise dis-
ciplinary control over, including dismissal or removal
from office of, public officers”.

The comptence of the Public Service Commission under para-
graph (1) of Article 125 has been judicially considered in a
number of cases by this Court, but at this stage, | consider
it sufficient to refer only to a few of them.

In Alimed Nedjati and The Republic of Cyprus (1961) 2 R.8.C.C.
78 at p. 82, the Supreme Constitutional Court said:—

“The Court is of the opinion that paragraph | of Article
125 constituted the Public Service Commission as the only
competent organ to decide on all matters stated thercin
concerning the individual holders of public offices.

It will be seen, therefore, thar the objects of paragraph
I of Article 125 include, not only the safeguarding of the
effictency and proper functioning of the public service
of the Republic, but also the protection of the legitimate
interests of the individual holders of public offices.

This being so the interpretation of any particular provi-
ston of the sa‘d paragraph 1 of Article 125 should be made
in the light of the above objects due regard being had, at
the same time, to the requirements of practicability and
physical possibility™,

The above passage was cited and adopted by Triantafyllides,

P. in the case of Yiallourou v. The Republic (1976) 3 C.L.R. 214
at p. 219,
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In Nicolaou v. The Republic (1969) 3 C.L.R. 42 at p. 56 it
reads:—

“In any case, [ would require much more zxpress and clzar
legislative language before I could hold that szction 3(4)
deprives all the members of the Foreign Service—and not
only some of them, for the sake of the exigencies of the
service—of the independence ensured to them having their
transfers decided upon by a Public Service Commission,
be it the one under Article 124 of the Constitution or the
one under Law 33/67; because, without putting in doubt
at all the good faith of any Minister or Head of Department,
it is plainly obvious that a public officer fecls more inde-
pendent if his fate in the service depends not on his superiors
but on a separate autononouws organ’.

In 1967 an organic Law, The Public Service Law (Law 33/67)
was enacted making provision for “the functioning of the Public
Service Commission, for the appointment, promotion and retire-
ment of public officers and their terms of service, disciplinary
proceedings and other matters relating to the public service™.

Under section 5 the functions of the Public Service Commis-
sion are set out as follows:-

“TIMY 1év TeEpITTTooewy TEpt TGV Smolww yiveTan €eidiki)
Tpdvola &v TH Tapdvn f &v olwdnmoTe ETépe VoUW s TTPdS
olovdriTroTe Bépa EkTifépevor tv 16 TapdvT &plpw xal Tnpou-
pevooy T&Y BroTdfecv ToU Tapdvros f) oloubnmoTe étépouv
txdoToTe Bv loyUi vépou, dmoTehel kobfjkov Tiis "EmiTpoTtds
& Biopiopds, 1) EmikUpwaois Siopiopol, ) Bvrabis sls TO pdvipov
TPOTWTIKOY, €| Tpocywyn, | upetafeols, | awdomwaos
kai fj &Goumnpétnols Snuocicv TrodAfAwy kad f ¢ alrdv |
Goknols mefopyikou EAEyyou mepidoppovoptvoov Tiis &roAU-
gees A Tis &modicydis &mwd TE kebnkdvrwv aiTéw.

(““5. Save where other express provision is made in this
or any other law with respect to any matter set out in this
section and subject to the provisions of this or any other
law in force for the time being, it shall be the duty of the
Commission to appoint, confirm, emplace on the permanent
establishment, promote, transfer, second, retire and exercise
disciplinary control over, including dismissal or removal
from office of, public officers™).
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Part V of the Law, deals with the appointments, promotions,
transfers, resignations and retirements of public officers. Part
VI with the duties and responsibilities of public officers. Part
VII embodies the Disciplinary Code which sets out the discipli-
nary offences and the punishments which can be imposed upon
a civil servant of such offences as well as the procedure to be
followed.

Section 80 provides that when a public servant is reported
to the appropriate authority (as defined in section 2), for having
committed a disciplinary offence, then, if the offence is one set
out in Part T of Schedule I of the Law, the appropriate authority
may deal summarily with the case by causing an investigation
1o be made inter—deparimentally, as provided by section §1
and after such investigation, if a disciplinary offence is disclosed,
the appropriate authority may proceed to consider the case
in the manner provided therein by affording ths officer the
opportunity to be heard. If the officer is found guilty, the
appropriate authority may impose upoa him any one of the
sentences which are set out in Part II of Schedule I. In
cases where the appropriate authority comes 10 the conclusion
that due to the seriousness of the offence or the circumstances
undcr which it was committed a more serious sentence has
to bz imposed, then the case is referred to the Public Service
Commission, and the procedure to be followed is set out under
section 82. The Public Service Commission may impose on
such officer any one of the seniences set out in section 89(1)
ranging from caution and warning to the more severe ones,
such as compulsory retirement or dismissal. A matzrial provi-
sion which appears both in section 81 and section 82, is the
right of the officer to be informed of the accusations against
him and defend himself.

Under section 82, provision is made that the public officer
shouid be informed of the charge against him, attend the hzaring
of the case to defend himself, summon witnesses for his defence
and be represented by counsel of his chowe. The trial before
the Commission under the Regulations set out in the Annex
to the said Law, is carried out in so far as this is possible in
the same manner as a criminal case tried summarily.

Article 54 of the Constitution sets out the executive powers
to be exercised by the Council of Ministeis which extend to
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powers in all matters, other than thosc expressly reserved to
the President and the Vice-President of the Republic and those
within the competence of a Communal Chamber as provided
by thc Constitution. Such powers include, amongst others:—

“(a) the general direction and control of the Government
of the Republic and the direction of general policy;

(b) — N

(©) e o e e e e e e e o et 1 e e

(d) The co-ordination and supervision of all public
services;

L2 ]

The competence of the Council of Ministers under Article
54 has been examined by this Court in a number of cases. In
particular, paragraphs (a) and (d) were considered in Papapetrou
and The Republic of Cyprus, 2 R.S.C.C. p. 61 at p. 66 where
the Court, expressed its opinion as follows:-

“In the opinion of the Court the Public Service Commission,
which is established under Article 124, is vested under
the Constitution with only those powers which it has
expressly been given under Article 125,

The residue of any executive power in respect of any
matters concarning the public service of a State, which by
its counstitution has not been expressly given to an inde-
pendent body such as a Public Service Commission, remains
vestzd in the organ of the State which exercis:s executive
power and within whose province the public service of
the State normally otherwise comes and in the case of the
Republic of Cyprus such organ, under Article 54 of the
Constitution, and patticularly paragraphs (a) and (d)
thereof, ic the Council of Ministers.

It is clear from the wording of paragraph 1 of Article
125 that the Public Sarvice Commission, ir addition to
bzing entrusted with the task of the allocation of public
offices betwzen the two Communities in accordance with
Avrticle 123, is only entrusted with powers, such as appoint-
ment, confirmation, etc., relating to public officers, as
holders of public offices, but not to the public offices in
question themselves.
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As the executive power relating to the creation of new
posts in the public service of the Republic and to the making
and amending of schemes of service concerning existing
or nzw posts, is a power relating to public offices and not
to the public officers, as holders of such offices, it is not,
thus, tncluded among the powers which are entrusted to
the Public Scrvice Commission by Article 125 and such
power remains vested in the Council of Ministers.

This view rcgarding the effect of paragraph 1 of Article
125 is clearly consonant with the powers of the Council
of Ministers under Article 54 of the Constitution, parti-
cularly paragraphs {a) and (d) therzof”. (Vide -also.
Georghiades v. The Republic (1966) 3 C.L.R. 252 at p. 276
whzre the said opinion was adopted).

In Papaleontiou v. The Republic (1967) 3 C.L.R. 624 which
was a case of a Court Stenographer who had decided on his
own to resign and he communicated such intention to the
Government with a request that the termination of his services
should be treated as having taken place in the public interest
it was found that the case was not within the competence of the
Public Service Commission and that the appropriate organ
to deal with the matter involved was the Council of Ministers.
Triantafyllides J. (as he then was) at p. 631, concluded as follows
on this point:

“Without going fully into the extent of the competence
of the Commission—under Article 125.1—in matters of
retirement or termination of services of public officers,
I am satisfied that in the present instance it was the Council
of Ministers which was the competent organ to deal with
the matter involved in this recourse:

What happened was, in essenice, that the Applicant had
decided, on his own, to resign and he did communicate
this to Government by his letter of the 1st January, 1966;
he coupled the communication of his decision to tesign
with a request that the termination of his services should
be treated as having taken place in the public interest,
but he did not make his resignation conditional upon his
request being granted.

Whether or not the request of the Applicant would be
272
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granted was a question entailing considerations of public
interest and Government policy, as well as financial conse-
quences; these matters were beyond the limited and specifi-
cally laid down competence of the Public Service Commis-
sion under Article 125.1, and within the residual competence
of the Council of Ministers under Article 54 of the Consti-
tution”.

The construction of Article 54 as to the residual competence
of the Council of Ministers under such Article as expounded
in the above cases and to which I agree, was also adopted in
Hadjisavva v. The Republic (1972) 3 C.L.R. 174 where Hadji-
anastassion, J. at p. 192 said:-

“There is no doubt that the Public Service Commission
is vasted under the Constitution with only those powers
which it has expressly been given under Articlz 125; and
the residuz of any executive power in respect of any matters
concerning the public service of a State, which by its consti-
tution has not been expressly given to an independent
body such as the Public Service Commission, remains vested
in the organ of the State which exercises cxecutive power
within whose province the Public Service of the State
normally otherwise comes, and in the case of the Republic
of Cyprus, such organ, under Article 54 of the Constitution,
and particularly paragraphs (a) and (d), is the Council
of Ministers™. :

In dealing as to the power to terminate the service of a public
officer in the public interest prior to Independence I have con-
cluded that such power did not emanate from section 6(f) and
7 of the Pensions Law, Cap. 311 but from the Colonial Regula-
tions and that sections 6(f) and 7 were only ancillary provisions
enabling the Council of Ministers to grant pension or gratuity
in such cases. After Independence, one has to examine within
whose competence matters of retirement of a public officer
“in the public interest” are and wherefrom such competence
is derived. In Papaleontiouv. The Republic (supra) in the special
circumstances of that case, it was held that as the question
entailed considerations of public interest and Government
policy, it was not within the specifically laid down competence
of the Public Service Commission under Article 125.1 but within
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the residual competence of the Council of Ministers under
Article 54 of the Constitution.

In Lyssiotou v. Papasavva and another (1968) 3 C.L.R. 173
at pp. 184-185, Josephides, J., had this to say:-

T e should, perhaps, bc clarified that we are not herc
concerned with the compulsory retirement of a public
officer following disciplinary proceedings, which would
no doubt be within the competence of the Commission;
nor are we concernced with the retirement of a public officer
‘in the public interest’, under the provisions of section 7
of the Pensions Law, Cap. 311, which would appear to
fall within the exclusive competence of the Council of
Ministers (cf. the cases of the termination of the services
of three Court Stenographers referred to in the case of
Papaleontion and The Republic, (1967) 3 C.L.R. 624)".

Though I am inclined to agrce with the above opinion in
that matters concerning the retirement of a public officer ““in
the public interest” other than the compulsory retirement of
a public officer following disciplinary proceedings on matters
which under Article 125.1 fall within the exclusive compctence
of the Public Service Commission would appear to fall within
the exclusive competence of the Council of Ministers, [ disagree
that such competence is derived from section 7 of the Pensions
Law, Cap. 311 but from the residuc of any executive powers
vested in the Council of Ministers under Article 54 of the Consti-
tution in respect of any matters concerning the public service
which have not becn expressly given to the Public Service Com-
mission under Article 125.

Having embarked at some length with the position of public
officers both prior to and after the Independence, [ am now
coming to consider the legal grounds on which this recourse
is based and which have been argued before me.

The minutes of the meeting of the Council of Ministers at
which the decision was taken have been produced as exhibit 1
and they read as follows:—

“To “Ymoupywkdv ZupPoUhiov, Evaokouv T&s Efovsias Ta
Xopnyovpévas autdd Suvdper Tov &plpwy 6{(cT) xal 7 ToU
mepl Zuvrddecov Nopou, Kep. 311 (&5 Erpomomomnfn peto-
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yeveoTépws), ki Tdoav GAATY TIPdS ToUTo XOopTyyoumévny
oTd) Eovaiav kat, kaTodmiv évBeheyous EfeTdoews TGV TTPOCKO-
moBévTwy ororyelwy dv oyéoe wpds THY dverrirpemrov Snuooia
ouutepipopty Tou K. ITdvou ’ASapidn, Mewikod AisuBuvtou

5 ToU “Ymoupyelou TTeuBelas wai Tou k. TMavayiwTn Kodapia,
MevikoU  Aweubuvtol ToU “Ymoupyelou Zuykowwwidv  kai
"Epywv, §) dmola Blye Pooikdds aimhy TaiTny THY KpaTIXhY
UTrdoTaowy kol THY kavovikiyy kai &mpdokorrTov AsiToupylav
Tol KpdTous kai Tis Anpocicas adtoU “Yrnpeoias, AaBdv U’

10 Sy Tas cuvlhikas Tijs “Yrnpeoics TavTns kel THy el oy
XENOIHOTNTA 16 TpocvapepBivTaov Snuociny UraAiniwy Kal
& yive dmdoas Tas meploTaoers karéintey els TO oupmépaopa
ém 1y mopapovt) cuTdw els Ty Anupogiav ‘Ymnpeoiov &yt
pdvov oUbeplov GeehnpoTnTa B& Topeixey s ToUTny, &ha

15 kai 8 fiTo Alav £mPAapns 81" almy kai &mepdoiosy dTwS
al Yrrnpecion aTév TeppaTiofdol pds 1o Bnudoiov cupgipov
&mo ofuEpoy, BE TAPT TR QPEAPOTE GPUTTTIPETACEWS,
T&v dmoiwy oUTol BikaioUvtan™,

The English translation of which rcads as follows:—

20 “The Council of Ministers in excrcising the powers vested
in it by scctions 6(f) and 7 of the Pensions Law, Cap. 311
(as later amended), and any other power in this respect
vested in it and, after a thorough examination of the material
produced in relation to the unbecoming conduct in public

25 of Mr. Panos Adamides, Director-General of the Ministry
of Education and Mr. Panayiotis Kazamias, Dircctor—
General of the Ministry of Communications and Works.
which offends basically the very subsistence of the State
and the proper and unfettered functioning of the State

30 and its Public Service, having taken into consideration
the conditions of such Service and the uszfulness of the
aforesaid public officers thereto and generally all the circum-
stances, came to the conclusion that their stay in the Public
Service could not only serve no useful purpose to it, but

35 it would also be very detrimental thersto and decided that
their services should be terminated as from today in the
publi¢ intcrest, with full retirement benefits, to which they
are entitled”.

As I have already mentioned counsel for applicant, both prior
40 to the hearing by letter, as well as in the course of the hearing,
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asked to be informed of the source and nature of “the material
before the Council of Ministers” which led it to the conclusion
that the conduct of the apphcant was unbecoming conduct
in public undermming the State and its Public Service, but there
was no response to such i1equest. It was counsel's contention
both in the grounds of law set out n the recourse and m his
address to the Court that therc was lack of due reasoning of
the decision which violated one of the basic principles of adm-
nistrative law 1n that respect.

It 15 a well established principle of Admirustrative Law that
admmustrative decisions have to be duly reasoned. Due reaso-
ning 1s essential to enable the Courts to carry out properly their
function of judicial control of admirustrative actions. (See
Rallis and the Greek Communal Chamber, 5 R.8.C.C. 11, Jako-
vides v. The Republic (1966) 3 C.L R. 212 at p. 221, Zavros v.
The Councd for Registration of Architects and Civil Engineers
(1969) 3 C.L.R 310 at p 315, Kasapis v. Council for Registration
of Atclutects and Civil Engmeers (1967) 3 CLR p 270 at pp.
275, 276, Constantimides v. The Republic (1367) 3 CLR. 7 at
p 14, Metaphoriki Eterta v. Republic (1981 3 CL R 221 at
p 237).

In Hadpsavva v The Republic (1972) 3 CL R 174, Hadj-
anastassiou. J had this to say at p. 203

“It 15 one of the concepts of adnunistravive law that adm-
mistrative decisions must be duly reasoned. Due reasoning
15 1equuied m ordee {o make possible the ascertainment
of the proper application of the Jaw and to enable the due
carrying out of judicial control”.

And then he goes on to refer to the judgment of Mesgaw, J.
in Re Poyser and Miis’ Arbriration [1963] 1 All E.R. 612 at
p 616 on the same topic, and he concluded as foilows at p.
205.

“It 15 to be observzd that the giving of rcasons in England
comazs within the concept of error of law which includes
the giving of 1casons that are bad m law, or (f there 1s
a duty to give reasons) wconsistent, ununtelligible or other--
wise substantiaily madequate

What amounts to du: reasomng in a question of degree
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depending upon the nature of the decision concerned, but the
reasoning behind an administrative decision may be found
either in the decision itszIf or in the official records related
thereto™.

Re Poyser and Miils’ Arbitration is also referred to in the case
of Givaudan & Co. Ltd. v. The Minister of Housing etc. [1966]
3 All ER, 696. The Court in the latter case was dealing with
an application to quash the Minister’s decision dismissing an
appeal against the refusal of a planning authority for the grant
of planning permission. The facts of the casec were shortly
as follows:—

“An application -for planning permission was refused by
the local planning authority on three grounds. The appli-
canis appealed to the Ministar of Housing and local Governi-
ment, who appointed an inspector to hold a local inquiry.
The inspector set out his conclusions in paras. 61-68
of his report in which, after stating that the effect of a
Bill (later enacted) might rcquire consideration, he dealt
with the three grounds and found m favour of the applicanis
on two of the grounds and against them on the third. He
recommended, on the basis of the adversc conclusion, that
the appeal should be dismissed. The Minister, in para.
3 of his letter notifying his dzcision on the appeal and his
reasons therefor, set out what appeared to be intendad
as a summary of paras 61-68 of the report, omitting, how-
ever, a passage crucial to the inspector’s conclusion on one
of the grounds of objection on which he had found in favour
of the applicants. Paragraph 4 of the Ministe’s letter
stated merely that he agreced with the inspactor’s conclu-
stons, without identifying which of those conclusions and
accepted his recommendation. A copy of the Inspector’s
report was enclosed with the letter. The Minister dismissed
the appeal”.

Megaw, J. had this to say at page 698:-

“I] have come to the conclusion that the Minister’s letter
of Aug. 6, 1965, is so obscure, and would leave in the mind
of an informed reader such real and substantial doubt
as to the reasons for his decision and as to the matters
which he did and did not takz into account, that i does
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not comply with the requirements of r. 11(]); and that,
therefore, on that ground the Minister’s order must be
quashed™.

And at page 699:-

“There can be no objection to the inclusion, by reference,
in the Minister’s statement of reasons, of the inspector’s
conclusions, provided that those conclusions are, in them-
sclves, sufficiently clearly and unambiguously expressed™.

In Zavros v. The Council of Registration of Architects and
Civil Engineers (supra) Stavrinides, J. had this to say at p.
315

“It is evident that the whole objcct of the rule requiring
rcasons to be given for administrative decisions is to enable
in the first instance the persons concerned, and the Court
on review, to ascertain In each casc whether the decision
is well founded in fact and in Law (cp. Porismata Nomo-
loghias. p. 183, first paragraph); and from this three propo-
sitions follow: (1) the reasons must be stated clearly and
unambiguously; (2) they must be read in the sense in which
reasonable persons affected thereby would understand
them; (3) a decision cannot be supported by reasons stated
in terms not fulfilling the object of the rule™.

In Pancyprian Federation of Labour (PEQ) and The Board of

Cinematograph Film Censors etc. (1965) 3 C.L.R. p. 27, Trianta-
fyllides, J. (as he then was) had this to say—at pp. 38-39:-

“The absence of the proper rcasoning that is required,
cither by legislative provisions or by general principles of
administrative law, renders the administrative action
concerned defective and, therefore, subject to annulment
(sez Conclusions from the Jurisprudence of the Council
of State in Greece 1929-1959 p. 267). Such defect exists
in the present case in relation to the sub judice decision
of the Censorship Commiitee and I have reached the view
that in the circumstances of this case it is a material defence
which is sufficient to cause the annulment of such decision™.

In the sub judice decision there is further reference to the
decisicn having been taken in the public interest. Counsel
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for the respondcnt in addressing the Court said that he was
not suggestzing that the character of the applicant was such that
his presence in the service would be detrimental to the service,
but because the applicant expressed himself in such terms against
the Government that (to use counsel’s own words) ““in the public
interest the person in question should no longer be in the public

» szrvice because he has presented the Republic as being ‘without

a Head’ without a leader and the country lacking of good -and
efficient government, and if he has made it clear that he is not
prepared to co-operate with this Government and with these
Ministers in his capacity as Head of the Ministry in question,
then it might be open to the Council of Ministers to come to
the conclusion that the public interest requires the termination
of the service of the officer in question”. No such facts, how-
ever, appcar anywhere in the minutes or the letter communicating
the decision of the Council of Ministers to the applicant which
led it to invoke public interest other than a general averment
of public interest,

A general averment of public intercst does not amount to a
sufficient reasoning but the invocation of public interest must be
Justified with a specification (éIabikevois) of the serious reasons
of public interest which ars involved. Sce, in this respect,
“Modern Trends of the Principle of Legality” in Administrative
Law™ 1973 Ed., by Tahos, where at p. 146 it reads .~

ce

‘H &woix ToU Bnpooiou oupgépovtos elven edputdrn.
ToU xowoU (8nuociou) oupgépovtos Siopéper TS cuugépov
ToUu Anposiou (Fiscus). ‘H denpnuévn 8¢ &mikAnols Tou
0 kaTiAnyev eis aUBoupeciav 1fis Awoikfioews. "Ofev, Trpéme
va feadikeveTon v ExAOTY ouykekpiubvn TepITTogE. Ao
ToTe B elvan Buvards & SikaoTikds Eheyxos Tiis opfiis T
phy Umaryoydis TV wrporyuamikéy yeyowdTwv el Ty Trepi
s & Adyos Ewwoicw™.

(“The notion of public interest is very wide, That of
common (public) interest differs from that of the public
(Fiscus). Its abstract invocation would result in abusc
by the Administration. Therefore it must be specified
in every particular case. Because then judicial control
of the correct or not subjection of the actual facts to the
said notion would be possible™.)
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And under foot-note (19) at p. 119:-

“19. ‘H é&wora Tou Snpeoiou (kowol) ouugépovros mpéter
vét SraxpiveTon Tdgov TOU aupgépovtos Tou Anuoaiov (Fiscus),
doov kal ToU oupgipovros Tiis Snuooias Ummpesias (SE.
309/1955, 801/1958, 2178/1970). ‘H & Adyw Ewoiax Biv
elvan Téoov &dpioTos date vd ufv Uékearton els Sikaorikdv
fAeyyov. "Avmbftws, cunotd vouikfiv fwolav, &' 8 kai
Btv Siopevyer TOV Ereyyov ToU ZTE. TMopdderypa: ‘H kata
16 &pBpov 3 N. 2363/1953 &pvnais xopnyToews SiafaTnpiov
Stov va almichoyfiten mAfpws Sk Tiis EaBikelosws TOU
coPapou Adyou Snuooios Tafews 7| ouppépovros Eveka TOU
omolov f Bioiknow wpofiAfey &s Towxitny &pvnow (ZE.
154/1954, 1122/1964, 2306/1968, 942{1971 «.&.).

(“The concept of public {common) interest must be
distinguished both from the public interest (Fiscus) and
the interest of the public service. (See C.S. 309/1955,
80171958, 2178/1970). The said notion is not so vague
as not to be subject to judicial control. On the contrary
it constitutes a legal notion and therefore it does not escape
the control of the Council of State. Example: The
refusal to grant a passport by virtue of section 3 of Law
2363/1953 must be duly reasoned by the specification of
the serious reason of public order or interest whereby the
administration arrived at such refusal (see 154/1954, 1122/
1964, 2306/1968, 942{1971 and others™.)

Decision 942/1971 of the Greek Council of State to which
reference is made in the above notes was one of the cases where
the issue of a passport was refused under statutory authority
vested in the appropriate authority for the issuc of passports
to refuss such application for “serious reasons of public order
or interest”. The material part of the decision reads as follows:
(at pp. 1241, 1242)

“*H kot tpoapuoyniv Tiis dvwtépw Suvdpews &pvnois Tils
Mrorknioews s xopnytion SiaBatripiov els Tév UmopoddvTa
oxeTikiy aitnow, Stov, ds i Tiis puotws ToU péTpov, ouve-
Toyoptvou  Tepiopioudy TS Tpocwikis  EAsvBepias, v&
aimioAoyfiTx TAfpws Bix THs eabikeliorws ToU ocoPapoy
Adyou Bnuoolas T&Eews 7, oupgpépovros, Evexa ToU dmoiou
fi &mobnuia ToU dvapepoptvou fibeAe kaTaot EmPAaphs elg
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Ty Xdpaw, kaTd THY olgiaoTikiy éxtipnow Tis Aongews,
tpe1Bopévny BTl ouyxexpiuévody TIPOyROTIKGY TEPICTOTIKGY.
*H Toiorrn 8¢ admiodoyla Séov vd mpowdrrTe £iTe &k Tiis ofxelos
BrownTikis Tpdlecos mept &pviioews yopnyiioews SaParnplov
eite £ Lyypbowv oToixeiov els & olrn dvapépeTal.

‘Emeidh) v mpokeipbuvgy i wnpoveulefoa 7038/16.9.1970
np&lis ToU Aisubuvtou Amodnulas xal MeTovaoTeuoss,
Tfis dmolas ) alrtivdoyia ouvieTd Ty aimicdoyiav Tijs &mi-
Sikov olwomnpds Tapoeiyews Tiis Aloikrigews, &vagépe
G&mAds 6Tt Biv Eykplvetan 1) Xopfynols SixPaTnpiou els Todv
alTioUvTa wpds peTdPaoty Tou els T EfwTepikdy, Bik coPapous
Adyous Snpocias Tafews kal oupgipovTos, fiTol dpkeiTan
els ™y &mAR Eravddnyw Tiis Siardfews ToU vdpou, 1)
SiaAaupdvovoa Td £’ G otnpileTan auykekpipdva TeproTo-
TiKG, Kal oUTw oTepeitan Tij§ KaTd THY Tponyoupévny oxéyiy
dmranToupdns aimiodoyias. ‘H EMdawyss 8¢ almm &v dva-
TANpoUTx £k TGV oTorxelwv TGV SoPiPacblitwy Umd Tig
Awikoews. poxéAAwy, kai 8 ToU Um &pd. 1/395863/
203053 &mo 2.9.1970 ¢yypégov Tiis lNev. Afoews "Ebv. Acga-
Asfas, 1o Omolov EmkaheiTan 1) alTh) Tp&Els ToU Asudurtou
"Amodniyas xai MetavaoTevoews, 516T kal v alTd Sio-
TuTtoUTon &TTAGKS f) yvaaun Tepl Tol wiy EvBeSeryubvou s
amodnuias Tou aitotvros, §iéT1 olTos t6epydpevos & Topa-
BAdyn & 20vika oupgépovrta, dveu EmikAfioews TV TEpL-
oTamikédy, kat® Ekripnow Téw dmoiwv doyxnuariodn f yvaopun
aUrn. Zuverrdds & povaBikds Adyos Tiis Umd kpiow alrfiosws,
wepl ToU pf) fTioAoynuévou TR fmBikov mapaheiwews,
EhbyyeTcn Baoipos, xal Sid Tdv Adyov ToUTtov elvon alTn
dicupertia, @ kKol 1) ounot@oa T aiTicdoyiav alTs s
Sweo Trpatis ToU ArevBuvtol "Amolnuias kol MetavooTedoews”.

(“The refusal of the Administration, in the exercise of
the above power to grant a passport to the one submitting
the relative application, must, due to the naturc of the
measure, involving the restriction of personal freedom, bz
duly reasoned by the specification of the serious reason of
public order ot interest, by virtue of which the emigration of
the above mentionzd might become harmful to the country,
according to the substantive evaluation of the Administra-
tion based on specific facts. Such reasoning should zither
appear in the respective act refusing the grant of a passport
or from written documents 10 which 1t refers.
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Whereas the above mentioned act 7038/16.9.1970 of
the Dirzctor of Emigration and Migration, whose reasoning
constitutes the reasoning of the sub judice tacit omission
of the Administration, simply mertions that the issue of
a passport to the applicant for proceeding abroad is not
approved for serious reasons of public order and inteiest,
i.e. it is restricted to the= mere repetition of the provision
of the law, not including the actual facts on which it is
based and thus lacking the reasoning required under the
above principle. This lack of reasoning is not supple-
mented by the files submitted by the Administration and
especially by No. 1/395863/203053 dated 2.9.1970 documznt
of Gen. Directorate of National Szcurity which is invoked
by the said act of the Director of Emigration and Migra-
tion because in it, also, the opinion is simply statzd that
applicant’s migratioa is not indicated, because when he
proceeds abroad he will prejudice the national interzsts,
without invoking the facts on whose evaluation this opinion
was formcd. Therefore the only ground of this application
that the sub judice decision it not reasoned is well-founded,
and for this reasor it should be anunuiled as well as the
act of the Director of Emigration and Migratior constituting
its recasoning’.)

Also, in Dagtoglou—General Administrative Law 977

cd. Vol. A at p. 88,

“Té Brnjudoio ocupgipov (i EBvikd, yeuikd fj kowevikd
kowd oupgépov) Siv urfopel v& dpiodel &k TGV TPoTépwy KaT
TpdTTO TOU B elven deAAaypévo o doproToAoyles, oedA-
poTa kai povopépeiss. To Bnudoio cupgépov elvan pla fvora
ToU &TOKTE TPOKTIKY, XEPOTMIaoTH onuacica, pdvo pt THY
CUYKeKplyevoTroinagn Tns’.

" (“The public interest (or national, general or social or
common interest) cannot be defined in advance in such
a way as to be fres from vagueness, mistakes and partialities.
The public interest is a notion which acquires practical,
cvident importance only with its specification™.

And at p. 89,

* ~'H ouyxexpipevoTroinoT Tou dnpociou cupgépovtos yivetan
TPRTE-Tp&OTA &Md 16 1810 TO ZUwTaypa, katémvy (kai
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elBikdrepa) drrd ToV vdpo kal—kor” EfouaioBoTnon Tou vouou
—&md Ty kavowtoTikf Tpdfn Tiis Siowkfoews, MG kad
&md iy mpdln Tou &kBideTan kot' &oknon Tiis Aeyopdvng
BiokpiTikiis eUyepelas TS Sioikfjoews. ’

Té &nudcio ouvupipov Biv &moTedel Aormdy  kprTHplov
mépa xal Umrepdweo ToUu fetou Bikadou, &AM ixgpalercn
&md alrrd, ué TpdTo Kal KaTd Tous TUTTOUS TToU GUTIoTOIYOUV
ot lepapyia ToU Betol Sixadou, M &AAa Adyia, To dnudoio
ouppépov Bév pmopsl vd BepsAichon &rraAhayh &md  ThHY
dpxn Tis vompdTnTos, dANL, dvriBirws, Bnudalo ovugépov
elvan pdvo &7 T& ouvraypoTikés Sdpildueva dpyava Spifouv
g Snuodoio ouupfpov. Td Spycva odtd elvan TpoTIOTQ
) ouvTakTIKY Kod vopoBeTikh ffovcia. ‘H Biolknon kabopifa
T0 Snuéoio ouupépov pdvo oTd TAICIO TOU QUIT&YMOTOS
kel @Y vépwv kol povo Epocov kol kebdoov elvan éfouciobo-
Tnuévm Tpds TouTte &M TO auvtaypo kal ToUs vopousT. .

(“——The specification of public intercst is made first
of all by the Coustitution itself, then (and in particular)
by the law and-—by the authority of the law—by the 1cgula-
tory act of the administration, but also from the act issued
in the exercise of the so—called discretion of the administra-
tion.

The public interest does not thereforc constitute a
criterion over and above the adopted law, but is expressed
by it in a manner and with the formalities which correspond
to the hizrarchy of the adopted law. In other words
public interest cannot establish exemption from the rule
of legality, but on the contrary public interest is only what
the constitutionally appointzd organs define as public
interest. These organs are firstly the constitutional and
legislative powers. The Administration defines the public
interest only within the framework of the Constitution
and the laws and only so long and as far as it is authorised
in this respect by the Constitution and the laws™.)

With the above principles in mind and having regard to the
reasoning of the sub judice decision, I agree with the submission
of learned counsecl for the applicant that such decision is not
properly or sufficiently rzasoned. Such decision is over-
shadowed by a cloud of generalities invoking allegations of
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unbecoming public conduct on the part of the applicant of
such nature as to make it necessary in the public interest to
impose upon him the ultimate punishment of terminating his
permanent appoiatment with the Government s2rvice, without
mentioning particulars of such allegations, or the evidence
on which the Council of Ministers relied, or any surrounding
circumstances and also by failing to specify (éeBikedon) the
matters of public interest involved. The reasons mentioned
in the decision are not such as to enable in the first instance,
the person concerned, and the Court on review, to ascertain
whether the decision is well founded in fact and in law (see
Zavros’ case (supra) ). '

The Minister’s letter to the applicant conveying to him the
dzcision of the Council of Ministers and the decision itsell
as recorded in the minutes of the Council of Ministers, are so
obscure and substantially inadequate and would leave in the
mind of an informed reader such real and substantial doubt
as to the reasons for such decision and as to the matters which
the Council of Ministers did or did not take into account in
taking the sub judice decision, that they do not comply with
the well established principles of proper reasoning, compliance
to which is necessary under the general and well established
principles of administiative law.

In view of the above, 1 have reached the conclusion that the
sub judice decision is defective and in the result has to be
annulled.

Independently of my above conclusion, | am coming now
to consider the next question which is posed, as to whether
in the circumstances of the present case, and assuming that the
Council of Ministers had competence in the matter, it was
within such competence of the Council of Ministers to terminate
the applicant’s service in the Government, in violation of the
rules of Natural Justice and without affording him the protection
guaranteed by such rules.

Counsel for the respondeat submitted that the sub judice
decision was an administrative measure taken by the Council of
Ministers in the public interest under section 7 of Cap. 311
and not a disciplinary sanction, and in consequence, the Council
of Ministers was not legally bound to accord to the applicant
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the right to be heard, though, as he conceded, idzally it would
have bcen better if such right was given to the applicant. In
suppoit of this argument, hc relied on certain extracts from
the “Conclusions of the Case Law of the Council of State in
Greecz, 1929-1959), the decisions of the Greek Council of
State in Case No. 1005/33, No. 354/38, No. 1711/65, No. 670/58
and No. 1415/58, to the French Administzative Law as
expounded by Odent **Contentieux Administratif” (1965-1966)
at p. 166 and Plantey ““Traite Pratique de la Fonction Publiqu="
Paris, 1971 at p. 123 and, finaliy, to the decisions of this Court
in Christodoulou v. The Republic (1968) 3 C.L.R. 603. Cases
No. 1005/33, No. 354/38 and 670/58 to which reference has
been made by counsel for respondent, deal with powers of the
Council of Ministers in Giezce to dismiss a Mayor or a Muni-
cipal or Communal Council, derived from express provisions
in the “Municipalities and Communitiss Laws” for the
purpose of securing the proper functioning of a Municipality.
Some of such cases further deal with the constitutionality of
certain provisions in the said laws. Such cases are distinguish-
able from the present one and cannot be of any assistance in
the matters under consideration.

Case No. 1711/65 does not advance the argument of counsel
for respondent, but on the contrary, it is against such argument
and may be rather cited in support of the contantion of applicant
that the 1ules of Natural Justice have to be observed. This
case (1711/65) deals with the temporary suspension of thz service
of a public officer for a period of six months which may be
extended for a further period of six months under express
Icgislative provisions of Law 2500/1953 in cases specifically
enumerated theiein mainly dealing with inefficiency or inability
of the public officer to perform his duties and lack of co-opera-
tion with his colleagues or with the Minister within whose juris-
diction the service of the officer falls. The last part of such
dccision, reads as follows:—

111

'Emreibe), &v mrpoxelpived, 16 “Ywoupyikdv ZupPoliiov,
ws Seivvutan €k Tijs TpooPaiiopévns &ropdoeds Tou, Ekpivey
6T EmPdAAeTan, Kot fpopuoytiv TV dvwTépw SraTdewov,
1} Béo1s Tou altoUvros els SioBeopdTnTa S1é ToUs v T elon-
yhoer Tou Y. Tijs [poedp. Tijs KuBepufioews txmifepévous
fv Aemrropepeic Adyous. EidikoTepov § kpiols almn Tou
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‘Ymoupyikou ZupPouiiou Eornpixtn els Tds Sid Tiis dvwtépw
elonyfioews ToU ‘Yeumoupyou d&mobiSopbvas el Papos Tou
adtiolvros ouykekpévas aitidoes, altwes ouvigTavton Els
dveopoias &v 1ij fxTeAboer coPapliv Epywv QacTnAWoEws,
els aBapecias kot TapaPdoes Tév Kepévewy SiaTdbewy kaTd
T U arrol doknow T&Y kaBnkdvrwy Tou ds AevBuvtou
*AvacTrnAdoewy xai gls T EAAeypy mrvebpatos  ouvepyaoias
Tpds Tous guvabiigous Tou kol Tdv TipoicTépevoy oiTou
‘Youmroupydv, Tagly T&vV alTidoswy ToUTwy gquUVCyopEvwv
ik Tov idikédv v TR dvotépw elomynios pynuovevouévwv
tgpyaidy fi Toapodelyewv TOU Tpoogeryovtos. YW T&
Sebopbva Spews TaUTa ked AauPavopévou Ut Sy &1 fi kplotg
Tepl ToU oxoTriyou THg EmPolfis fv Tpokeuévey ToU METPOU
1Hs SiaBeoindTnTos EpeiBeTon xupicws &ml T@v ds &uw &mo-
Sidoutvwy ouykekpibvov UTranTicw TapoPdoswy el Papos
Tou altouvTtos, £8el, katd T &Anéf Ewoiav TéY &v T TIPON-
youpévn okbyel Tapatebeaiody  Biotdewy, vd mponyndii
KAfio1S oTou Trpds Topoyfv Enyfoewy Emi T Qs eipnTX
aitidoewy, va oltw 16 “Ywoupywéy ZupPolhior, &v Oyl
xai 6y Enyfoeov Tol wpoogelyovtos, &mopovef TEPL
THs dvdyxns Tiis EmiPoAijs els Pdpos cUToU TOU SUTUEVOUS
pérpov This SiabecudtnTos. 'Ev mpoxeipdvey Suews, s &
ToU gaxéAou mpokuTrTEl Stv ETnprifn & dvwTépw oUoidns
TUTTos Tiis Sadikaclas kai, ouvetrds, Bik TV Adyov ToUTOV,
ottty yERTws UTTd Tou AwaoTrplou EeTalduevor, drupwTES
&roPalver f) TpooBohhopbyvn &moégacis TOU “YToupyixou
ZupPourfou kol T Emt Tadns EpmiBdpsvov Bao. AiGmoyua
wepl Bfoews ToU altoUvtos els SiaBeoipdTnTa, MEPITTHS
olrw kafioTopévns TV Aomdy Adywy Akupwotwy’.

{(*“Whercas, in this respect, the Council of Ministers as
is shown by its sub judic: decision has decidsd that, in
application of the above provisions it is necessary to inter-
dict the applicant for the reasons stated in detail in the
submission of the Deputy Minister of the Presidency of
the Covernment. Particulayly this decision of the Council
of Ministers was founded on the specific accusations which
by means of the above submission of the Dcputy Minister
were attributed to the applicant, which consist of anomalies
in the cxceution of serious building works, aibitrarinesses
and breaches of cxisting provisions in the cxecution by
him of his duties as Dircctor of erection works and the
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lack of a sense of co-operation towards his colleagues
and his’ superior Deputy Minister, all these accusations
gathered from the special in the above submission acts
or omissions of the applicant. On the above facts and
having in mind that the decision on the desirability of tha
imposition in this respect of the measure of interdiction
is based mainly cn the above attributted specific culpable
brzaches against the applicant, there should on the tru:
mcaning of the provisions stated in the above opinion,
have precedzd a call on him to give explanations on the
said accusations, and thus the Council of Ministers, in
view, also. of thu explanations of the applicaat, may d=cide
or the necessity of the imposition against him of this oncrous
mzasure of interdiction. But in this respzct, as it appears
from the file, th: above essential formality of the procesdings
has not been observed, and theraefore, for this reason, having
been examined by the Court on its own motion, the sub
judice decision of the Council of Ministers and the Royal
Decres based thercon interdicting the applicant, are null
and void thus.rendering unnecessaty the other reasons
for annulment™.)

The racent trend, however, in Greece appears to have super-
seded that of the old cases concerning the right of hearing.
Such trerd is explained in ‘“Administration and the Law”
(Qolknag ko Aikonov) by Tsoutsos 1979 Ed. at pages
132-133 as follows:-

“TopéoTepov Ko &TOTEAECUGTIKWTEpOY 1] vopocioyfa ToU
EAANVIKOU ZupPouvhiov Tiis “Emixparreias foTpden TwpoopdTws
umép Tiis épapuoyfis Tiis &pyiis TR dxpodosws i Afyews
BETPOV TIPOCWITIKOU X OPAKTpos KaT' &okowTwy Snudciov
AertoUpynua, &v auiBégel wpds T ToAcuoTépay vouohoyiawl,
‘H xAfiois ToU &Biaxgepopévov amrntTifn Umo mpooedTov
drrogdocws ToU SupPoviov Tiis *Emikpateles? £l Tiis dpop-
poyiis ToU &p. 24 ToU v. 1841914 ‘Tepl ovoTdoews dumopikdov
kol Propnyemikdy EmpeAnTnpicy’, s dmikaTeoTdn  Sik
ToU &p. 2 ToU v.§ftos 2649/1953(297), dplfovros 6T T
SioiknTik& oupPothia TEY EuTropikdy kKol  PIOpnYovIKEY
tmpeAnmnpior dvavtal va BicduBouy 81’ dmopdorws Tol
‘YroupyoU "Eptropiov TARv &AAwv Adywv, Kol fvekev &rafidov

wepl Ty Swlknow f Ty kTAfpwow Tdv Epywv alTév,

1. Z.x.E. 131156, wepi fis dverrépeo.
2, ZT.E. 419/65.
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TaptxeTan 8¢ els Tov ‘Ymroupydv ) elyépeia, &vTi v BicAlon
T BroknTikdy ovpPolAiov, va SmayyelAn Ty E&mrwotv
peAGY Tweov Tiis Sioikovons émTpordis fi xal Ty Sidduvow
TauTns. TO oltw AapPovduevov uétpov dtv Exer TEiBopyikdy
XapokTijpe, AN dmroTtehei ptrpov Tafews, i Soov fonuerd-
fnoav dveopaiion Tas dmolas Té dppdBia Spyave Biv fBuv-
fnoov v& TrpotBour xod vd wpoldBouv, AcpPovdusvoy Tpds
dokaTdoTaow Tijs Oparils AaToupylos TV s eipnTon
tgmpeAnTnplov kel Exov oltw kot dpydy dvmixeipewikdy
XOpaKTipa.

'E@’ doov dpws TO uETpov Touto &mevBiveton eldikds kol
opiopévou péous TV dpydvav Sioiknoews &Y dpyaviopdv
TOUTG@Y, knpuagopfvou &romkdds kmtdtov Tou afiopards
Tou, Expibn & Adyw TOU TPOcwTIKOU XOpaKTipos, v
AcuPaver O pétpov, xai Tiis kaTahoyiloutvng odrtw els ToV
knpuocdpevoy  ExrTwoTor UttanmidTnTos, Sfov Smws olTos
KoAfiTon Tponyoupévws Tpds Trapoyfiv TovAdyioTov Enyf-
oewv, ®oTe v& tfacparilnTon § &md whons mheupds dpria
QuTIPETOMOS Tov {nTipores éx pépous ToU “Yrroupyou.

Suvetrdds, kad &l Afyews uéTpou pnTds YapaxTnpiopivou
s SoknTikoU kai oUyl s mabapyikoy, EmPBaiieTar TO
TpdTOV Ty KAfjols TPdy TrapoyHy EEnyNotwy TOU TPOswTTOV,
16 dmolov TpéreiTon eibikéds va yf, SiaTumoupévou wéyou
els Papos Tou. “H Tpoctyyios TiHs AUcsws TouTRS TIpdS
TipY 0 &vw EkTeBsioav vopohoyiav ToU yoArikou Zvpupouiiov
Emikpartsiag, £ Afyews pérpwv kot &okoUvTwy Snudoia
Aertoupyfipcerra, efvan Afav Trpogovns.

*Emrl Afov kol Bl EmiPodis ToU ptrpov Tijs SioBecindTrTos
efs Pdpos Snuociou UmeAAniou f voporoyia elpe Thy elko-
plav va épapudan thy &pyhiv TiS dxpodoews. ZUYKEKPIREVWS
#rpdkerTo TrEPE TS TTpoPAeTopévng UTTd ToU &p. 9 Tol v.5/Tog
2500/1953 BrxbeotpdTnTos, £is fiv TifevTon dveorepor podvipor
TohTikol UTTEAAnAol pet’ dmdgacy Tou Ymwoupyikou Zup-
Pouriou, EkBidopbvnv &mi TH fjmichoynuévy TpoTdoer ToU
dpuoBiou “YToupyol, &9’ Sgov Bitv Biabbroww Thy Bik THw
&mrpdokomTov AsiToupyiav Tiis Utnpeoias i &wéBoow nusn-
ptvou Epyov dwaykalay Erdpxaiav fi kaTocdAnAdTnTa, f
Sty EmSsixviouvv TrveUpa ouvepyaoias MeT TGV ouvabiAgoov
Twv 7| ToUu TpoicTapivov “YmwoupyoU. Els weplmTwow
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ka®’ fv | kpiows mepl Bkoecos els BiabeopdTa fotnpiydn
els ouykexpiubvas  alridoes, owvayoubvas & fvepyaidv f
mapaielypewv ToU UmaAAfiov, tybveto Sexrdw T T péTpov
i Sra@eopdrnTos Sivaran vd Anpdi} pdvov kordmiv KAfoEWS
ToU Evdiapepopivou Tpds Tapoyny &Enyfoswv Emi T &mo-
Si1bopbveoy olrTdd ouykekpipfvoov Urranticw mapaPdoswy, va
16 ‘Ymoupyikdv ZuppoUhiov fv Syel kal Tév Enytioewv
ToUtwv &mogavli] Trepl Tiis dwdryxns Tis émPoliis Tou Buo-
pevous pérpou Tiis Siafepdtrros. ‘H rAfjois alrn wrpods
TapoyN v EEnyfotwy &oTeAsl odoihbn Timov Tiis Siabikacias
teetalduevoy alTeTrayyéAtws Umd Tou BikaoTnplou, f) un
pnos ToU dmolov Emdyeton dwupdrnra Tiis Tepl Boses
els SrxBenpdTnTa dTopdosws™.

(“In a clearer and more effective way the jurisprudence
of the Greek Council of State lately leaned towards the
implementation of the rule of hearing on the taking of meas
sures of personal character against persons holding public
offices in contrast to the previous jurisprudence*. The
hearing of the interested party was required by a recent
decision of the Council of State¥* in the application of
Section 24 of Law 184/1914 ‘Establishment of Chambeis
of Commerce and Industry’ as icplaced by section 2 of
cider 26491953 (297), providing that the Boards of the
Chambers of Commerce and Industiy may be dissolved
by a decision of the Minister of Commerce besides other
reasons, and because of irregularitiss in the administration
or the completion of their works, and the Minister is vested
with the discretion, iastzad .of dissolving the Board, to
pronounce the dismissal of some msmbers of the Board
or even its dissolution. The thus taken measure docs
not have a disciplinary character but it constitutes a mzasure
of order since thers have been irregularities which the
appropriatc organs were unable to foresee and prevent
taken for the restoration of the smooth fuactioning of the
said chambers and having thus on principle an objective
character.

But since this measure is directed specially against a
certain member of the administrative organs of these Orga-
nizations declaring him personally dismissed from his

* Case No. 1311/56 of the Greek Council of State.
**  (Case No. 419/65 of the Greek Council of State.
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post, it was decided that, due to personal character, which
the measure takes, and the accusation attributed to the
one declared as dismissed, he should be called before hand
to give at least explanations, so as to safeguard from every
aspect the entire handling of the problem by the Minister.
Therefore, and on the taking of a measure expressly
described as administrative and not as disciplinary it is
imperative that the person, who is to be specially affected
by attributing blame on him, be called upon to furnish
an explanation. The approach of this solution to the
above stated jurisprudence of the French Council of State,
on the taking of measures against persons holding public
offices, is quite obvious.

In addition and on the imposition of the measure of
interdiction against a public officer the jurisprudence has
found the chance to implement the rule of heaiing. Preci-
sely it was about the interdiction envisaged by section 9
of order 2500/1953, imposed on senior permanent political
officers by a decision of the Council of Ministers issued
on the reasoned submission of the appropriate Minister
once they do not possess the required sufficiency or fitness
or increased output for the unfittered functioning of the
service or they do not show a sense of co-operation with
their colleagues or the superior Minister. In case the
dzcision for placing under interdiction was based on specific
accusations gathered by acts or omissions of the officer,
it was accepted that the measure of interdiction can be taken
only after calling on the interested party to give explanations
on the attributed to him specific accusations, so that the
Council of Ministers in view of thesz explanations may
decide on the necessity of the imposition of the cnerous
mecasur: of interdiction. This calling for the furnishing
of explanations constitutes an essential formality of the
proceedings bzing cxamined by ths court on its own motion,
and its non-observance renders void the decision to impose
an Interdiction”.)

And he concludes at page 134 ac follows:-

“Koaté toUta Suvdpebo dv oupmspdopott v eimwpey OT1
kot THY vouchoylov ToU EAAmvikoU ZupPouhiou Tiis “Em-
kpateias i dpyny TS Exkoripwbey dkpodoews EmPdAAeTan
kel dvev pnriis Siardbecos eis Tas ESTis mepiTTTWOES:
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(a) Tipokeipévns EmPoAfis melBopyixiis moivfs els mpdowov
euproxdpevoy &v Umrnpecioki] SapThon & Tijs Aloikfioews.

(B) ’Emi Afjypews SoiknTikou puétpou, dmevbuvopdvou elBixéis
ko’ dpropbvou TrpogdTroy dokoUvTos Snudaiov AelToUp-
ynua Adyw &mobibopbing el autd UmonmidTnTos.

(y) ’Emi EmAdoews Umd BioiknTikou dpydvou &upopnTn-
orwos, Eysipopdvng petafl Blo uspddv R Kard SioiknTixiis
mpdlews, & fis dgereital TS

(“Therefore, we can in conclusion, say that according
to the jurisprudence of the Greek Council of Statc the rule
of hearing both sides is obligatory without any express
provisions in the following instances:

(a) In respect of the imposition of a disciplinary punishment
on a person who is officially depended on the Admi- .
nistration.

(b) On the taking of an administrative measure directed
specially at a certain person exercising a public function
due to blame attributed to him.

(c) On resolving by an administrative organ of a dispute
which has arisen between two parties or against an
administrative act, whereby someone has derived
some berefit”.) '

The case of Christodoulou v. The Republic (supra) is distingui-
shable from the present case. In that case the Court was dealing
with a measure, not amounting to a disciplinary one, taken
by the Commander of Police in the exercise of a legitimate
right undcr the Police (General) Regulations 1958 to 1960.

As to the position under the French Administrative Law,
reference will be made later in this judgment, when citing the
case of The Republic of Cyprus and Antonios Mozoras (1966)
3 C.L.R. 356, where the principles under the French Law,
are expounded.

Having considered the position under the Greek Admini-
strative Law, [ turn now to the sources of our own jurisprudence
on this matter emanating from our Constitution, statutory
enactments and the decisions of our Supteme Court.
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One important case in this respect is The Republic of Cyprus
and Antonis Mozoras (supra) which was decided at a time when
there was no express statutory provision laying down the proce-
dure to be followed by the Public Service Commission when
exercising its functions under Article 125.1 of the Constitution.
Such provision has since been laid down by the cnactment of
the Public Service Law 33/67 to which I have alrzady rcferred
earlier in this judgment. Josephides, J. had thi> to say at
pp. 399, 400

“As pointed out in the opening paragraphs of this judgment,
the whole case turns on the construction which may be
placed on Article 125.1 of our Constitution. Under that
paragraph it is the duty of the Public Service Commission
to ‘retire and exercise disciplinary control over, including
dismissal or removal from office, of public officers’. The
question which arises for consideration is, in the absence
of any express statutory provision, laying down the proce-
dure to be followed, the rulzs of evidence to be applied,
or conferring any powers on the Commission, what is
the proper course to be followed by the Commission in
carrying out that duty? As held in previous cascs, the
Commission in exercising disciplinary control has to comply
with certain well-established principles of natural justice
and the accepted procedwe governing the dismissal of
public officers (Andreas A. Marcoullides and The Republic
(Public Service Commission), 3 R.S.C.C. 30 at page 35).

Now, what are thz rules or principles of natural justice?
The two essential elements of natural justice are in modzarn
times usuvally expressed as follows:

(a) no man shall be judge in his own cause; and

(b} both sides shaill be heard, or audi alteram partem.

Other principles which have been stated to constitute
elements of natural justice, e.g, that the parties must have
due notice of when the tribunal will proceed, etc., may be
said to be merely extensions or refinements of the two main
principles stated above.

According to Professor B, Schwartz in his book entitled
‘French Admioistrative Law and the Common Law World
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(1954), at page 207, the British Courts have endeavoured
to ensurc administrative fair play through the conczpt
of natural justice, Ths principles of natural justice can
be said to be as much a part of British administrative Law
as ths procedural demands that the United States Supreme
Court has held are required of the American administration
under the ‘due—process’ clause.

Throughout thz web of our system of administration of
justice in Cyprus (if I may borrow the happy phrasz of
Lord Chancellor Sanky in another context in the Hool-
mington case) onc golden thread is always to be seen,
that is to say, that a person is entitled to a fair hearing,
which means that he must be informed of the accusation
made against him and given an opportunity of being heard
before judgment is passed on him. These principles are
now enshrined in our Constitution, Articles 12.5 and 30
reproducing the provisions of Article 6 of the Rome Conven-
tion on Human Rights of 1950. As was very aptly said
in Dr. Bentley’s Casc (1723), 1 Stra. 557: ‘Even God
himself did not pass sentence upon Adam before he was
called uponr to make his defence. ‘Adam’ says God,
‘Where art thou? Hast thou not eaten of the tree that
thou shouldst not eat? There is, however, no obligation
on the part of a body carrying out an inquiry, unless a
statute so provides, that a hearing should be oral (Local
Government Board v. Arlidge [1915] A.C. 120. Even
in a court of law evidence may in proper circumstances
be given by affidavit”.

And the judgment goes on at pp. 402-403.

“As observed by Professor Schwartz (supra), at page 207,
the procedural starting point of the droit administratif
in France was the principle that the administration was
held to obszrvance of only those proceduial requirements
that were imposed by some legal text. The Conseil D’Etat
would annul administrative action for procedural defects
only if the agency concerned failed to follow a procedure
demanded expressly by statutz or regulation. The Biitish
experience shows, howcver, that the courts can impose
upon the administration the fundamentals of fair procedure,
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even in the absence of a judicially enforceable constitu-
tional provision like the American due-process clause.
And since 1944 the Conseil d’Etat has, in one of the most
significant changes in its juisprudence that has ever
occurred, imported into the droit administratif somzthing
very much like the British concept of natural justice. This
change in the attitude of the French Tribunal was clearly
shown for the first time in the case of the widow Trompicr-
—Gravier decided by the Conseil d’Etat on the 5th May,
1944, In that case the admiristiation had summarily
revoked the pectitioner’s permit to operate a stand fiom
which she sold papers on one of the main Parcsian boule-
vards. There was no requircment imposed by statute
or regulation for notice and hearing in such a case. But,
nevertheless, it was held by the Conseil D’ Etat in that
case that the person concerned should be given notice
and enabled to present her defence. It should, however,
be added that under the provisions of a Statute of 1905
in disciplinary matters against civil scivants, a hearing was
required as the statute gave the civil servant the right to
be informed of the case against him,

it will thus be scen that by the Trompier—Gravier decision
the Conseil D’Etat in France has given the right to the indi-
vidual to be heard by the administration ¢ven though not
expressly provided for by the legislature, and that by this
decision the French Tribunal has imported into the droit
administratif something very much like the concept of
natural justice as understood and applied in Britain. In
both countries the courts have acted without the aid of
an express constitutional provision such as the due—process
clause in American constitutions”,
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In the case of Andreas Marcoullides and The Republic (1962)
3 R.S.C.C. 30 to which reference is made in the above judgment,
it was held:-

**(1) any provision in the terms and conditions of appoint-
ment of officers of the Electricity Authority concerning
dismissal without notice was rendered inoperative by
Art. 125.1 Disciplinary control of public officers, including
dismissal, was a matter of public and not of private law,
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within the exclusive competence of the Public Service
Commission, governed by the principles of natural justice™.

The rules or principles of natural justice have also been
expounded in HadjiGeorghiou v. The Republic (1968) 3
C.L.R. 326.

In Nicos Kalisperas and The Republic, 3 R.S5.C.C. 146, it was

held:

“(2) where a transfer was about to be made both for reasons
of misconduct and for other reasons and the line could not
casily be drawn the rule to be applied should be the essantial
nature and predominant purpose of the particular transfer,
cases of doubt being always resolved by treating the transfer
as one for disciplinary reasons”.

In Mare N. Pantelidou and The Republic (1963) 3 R.S.C.C.
p. 100 it was held:—

“(a)

(b) inefficiency, as such, should not, in the absence of any

(©)

exprzss provision to the contrary, be treated as a disci-
plinary matter necessitating the giving of an opportunity
to the officer concerned to be heard before his services
were terminated, provided the decision by the P.S.C.
to terminate such services was taken after full examina-
tion of all relevant facts in the matter;

where the termunation of the services of the officer
in the public service was made both for reasons of
inefficiency and for misconduct and there was a doubt
as to the essential nature and the predominant reason
for such termination, as in the instant case, such doubt
should be resolved by treating such termination of
services as if it was for disciplinary reasons thus afford-
ing the officer concerned the safeguards ensurzd to
him by the procedure applicable to disciplinary matters,
even though the reason for dismissing a public officer
might, prima facie, be so overwhelming as to render
it improbable that anything would be forthcoming
from him which would render his dismissal unneces-
sary”.
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In Antonios Michael v. The Republic (1972) 3 C.L.R. 206,
Hadjianastassiou, J. had this to say at p. 216:-

“Regarding the complaint of the applicant that the decision
of the Council of Ministers was in the form of a punishment,
and was made for disciplinary reasons, counsel on behalf
of the respondent quite fairly put forward the proposition
that if the Court in the light of the material beforz it reached
the conclusion that the said decision was not of an admi-
nistrative nature but a disciplinary punishment, the Court
was entitled to declare null and void the said decision since
the discretionary powers of the Council were exercised
in a defective manner.

Having kept open the question of competence, 1 shail
now proceed to answer the questions raised by counsel,
and in doing so, I assume that the Council of Ministers
had competence to decide the question of the termination
of the employment of the applicant. i has been judicially
said in a number of cases that where the Supreme Court
finds excess or abuse of power on the part of the admi-
nistration, this is done over, in addition to, or as consequence
of finding also that there has been disregard or violation
of other principles accepted by the administrativ: law.
Violation o1 disregard, therefore, of the principles such
as disregard of the rules of natural justic:, misconception
of law, of facts, invalid or defective exercise of discretion,
lack of due reasoning etc., are implied into our Article 146,
as grounds of annulment by virtue of the principle in
Morsis v. The Republic (1965) 3 C.L.R. | at p. 8",

Also, in Niki Ladaki Philippou v. The Republic (1981) 3
C.L.R. 153, it was held that:-

“In case of doubt whether a transfer is disciplinary or
not then such doubt ought to be resolved by treating the
transfer in question as being disciplinary in order to afford
the public officer concerned the safeguards ensured to
him through the appropriate procedure applicable to dis-
ciplinary matters”.

Finally, 1 shall conclude this long line of authorities, by refer-
ring to the recent case of Koudounas v. The Republic (1981)
3 C.L.R. p. 46 where it was held that:—
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“The Commission, in not promoting or ssconding the
applicant to the post in question, was unduly influencad,
acted contraty to the principles of natural justice, and did
not give the applicant a chance to repudiate all those
damning allcgations against him; that it was the duty of
the Commission, ouce they had in their hands the said
rcport, to postpone their final decision and institute disci-
plinary proceedings under the Disciplinary Code (section
73 (1) of Law 33/67)".

Having expounded on the principles or rules of natural justice,
[ am coming now to consider whether such principizs are appli-
cable to thc present case. '

As 1 have alieady mentioned, the complaint in the prescat
case relates to the sub judice decision of the Council of Ministers
to terminate the service of the applicant as Director—General
of the Ministry of Communications and Works which was
communicated to him by letter dated 11th June, 1981. It is
fiom the contents of such decision that one hag to find out
whether the action taken against the applicant was an admi-
nistrative measure or a disciplina1y sanction. It is abundantly
clear that the reason why the service of the applicant was termi-
nated, was because he was guilty of *“‘unbecoming conduct in
public” the effect of which was to undermine and fetter the
proper functioning of the State and its public service. The
Council of Ministcrs reached such conclusion, as it appears
from the minutes of the Council, after a thorough examination
of the material produced before it relating to such conduct.

A mere perusal of the contents of the said decision as recorded
in the Minutcs of the Council and of the letter communicating
the decision to the applicant and with all surrounding ciicum-
stances in mind, leaves no room for doubt that the predominant
purpose of the sub judice decision taken by the Council of
Ministers was to impose upon the applicant a disciplinary punish-
ment, the most serious one, for alleged public misconduct,
without affording him the opportunity of being heard. Even
if any doubt might have zxisted, which in the present case does
not exist, I would have reached the same conclusion allowing
th> benefit of doubt to operat: in favour of the applicant.
(Marcouilides and The Republic (supra), Kalisperas and The
Republic (supra), Pantelidou and The Republic (supra)). Matters
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of inefficiency or inability to perform his duties are not alleged
against the applicant; on the contrary, it was admitted that
till the termination of his service, he was both a competent and
able public officer.

Having found as above, the respondent was bound to afford
the applicant the right to be informed of the accusations against
him and the chance to repudiatc same.

There is on¢ more reason why the applicant should have been
afforded the right of being informed of the accusations against
him and be given the chance of repudiating such accusations.
Applicant had been in the public service prior to the Inde-
pendence and at a time when the Colonial Regulations were
regulating the procedure to be followed in case of dismissal
of a public officer in the public interest. Reference has already
bcen made to the provisions of Regulation 59. Under such
Regulation, hz had to be informed of the report of the heads
of the department in_which he had served and be given the
opportunity of submitting a reply to the complaints by reason
of which his retirement was contemplated. Such provision was
part of the terms and conditions of his service which after
Independence have been safeguarded under Article 192.1 of
the Constitution and could not be altered to his disadvantage.

In the result, I have reached the conclusion that the Council
of Miaisters by failing to inform the applicant of the accusations
against him and give him the opportunity to make his defence,
had acted in flagrant violation of the basic rule of natural justic.
which is summarised in the maxim “audi alteram partem’.
Alse, by depriving him of his vested right under the terms
and conditions of his service before the Indzpendence day,
afforded to him by the Colonial Regulations and in particular
Regulation 59 which terms and conditions have been safeguarded
under Article 192.1 of the Constitution, the Council of Ministzrs
has violated Article 192.1.

For all the above reasons the sub judice decision has to be
annulled on this ground as well.

Independently of my finding that the decision of the respondent
amounts to a disciplinaiy sanction and the rules of natural
Jjustice had to be complied with, I wish further to add that even
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in cases where a decision is not of a disciplicary nature but is
an administrative measure, as suggested by counsel for the
1espondent, it is well settled that when an administrative decision
assumes the character of a sanction and has sufficiently adverse
effect on the position of an individual, as in the circumstances
of the present case, the courts require that the person affected
should be given the opportunity of questioning the reason for
the adverse decision. This principle has been laid down in
the decision of the French Council of Statz in the case of Dame
Veuve' Trompier—Gravizr to which reference is made in The
Republic of Cyprus v. Mozoras (supra) and which was adopted
by this Court in Mikis HadjiPetris v. Republic (1968) 3 C.L.R.
702 at p. 706. Sce also Psaltis v. Republic (1971) 3 C.L.R. 372
at p. 373, as to the right of a person interested in a matter pending
before the administration for decision involving a sanction to
be personally heard by it before the decision is taken.

In view of my above conclusion, I leave open the question
as to the effect of reliance by the Council of Ministers on section
7 of the Pensions Law, Cap. 311, on the validity of the sub
Jjudice decision in the light of the opinion 1 have already expressed
earlier in this judgment, that section 7 is mcrely an ancillary
provision enabling the Council of Ministers to grant pension
or gratuity where the service of a public officer is terminated
in the public interest and not a provision giving power to termi-
nate the service of a public officer in the public intcrest.

Once 1 have concluded that there was a violation of one of
the basic rules of natural justice, I need not deal with the alleged
violation of the second important rulz that one cannot be a
judge in his own cause which was advanced in support of the
argument that once the alleged conduct of the applicant was
directed against the Government which in the circumstances
consists of the President and his Ministers, the respondent
could not have taken the sub judice decision because by so
doing it was becoming a judge in its own cause.

I have concluded on the issue of violation of the rules of
natural justice on the assumptiou that the Council of Ministers
had competence to deal with the alleged misconduct of the appli-
cant. [ am coming now to consider whether the Council of
Ministers was vested with such competence. In dealing with
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the previous ground of law, I found that the decision of the
Council of Ministers imposed upon the applicant a disciplinary
punishment for alleged misconduct. The question posing
for consideration as a result of such finding is: Was the Council
of Ministers competent in the circumstances to take such decision
concerning the applicant and impose on him the punishment
of his dismissal from the public scrvice?

Under Article 125.1 of the Constitution the organ expressly
entrusted with the duty of “exercising disciplinary control
over, including dismissal or removal from office of, public
officers™ is the Public Service Commission established under
Article 124 of the Constitution. As I have mentioned catlier
in this judgment, in 1967 an organic law was enacted (Law
33/67) to provide amongst other things, for the procedure in
disciplinary matters and 1 have already referred to the procedure
under sections 80, 81 and 82 and the functions of the P.S.C.
under section 5. The fundamenial duties of public officers
are set out in section 58(1) and breach of any such duties consti-
tutes an offence which is included in the disciplinary offences
set out in section 73(1) in respect of which disciplinary procee-
dings may be taken agaiust him and in case he is found guilty
to rendet him liable to the sentences set out in section 79(1).

The finding of the Council of Ministers of unbecoming conduct
in public undsrmining the State and its public scrvice on the part
of the applicant, is a finding amounting to the breach of the
fundamental duties of a public officer under section 38(1)(b){d)
and () of Law 33/67 and rendering him subject to the disciplinary
powers of the Public Service Commission for -a disciplinary
offence under section 73(1). Disciplinary control of public
officers including dismissal is a maticr within the cxclusive
competence of the Public Service Commission (see Nedjati
v, The Republic (supra} Marcoullides and The Republic (1962)
3 R.S.C.C. 30, HadjiSavva v. The Republic (supra) Lyssiotou
v. The Republic (supta)).

The respondent in the present case, as it appears from the
minutes of the decision, assumed competence under the provi-
sions of section 7 of Cap. 311 on a disciplinary matter which,
as I have already found, is within the exclusive competence
of the Public Service Commission. There cannot at one and
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the same tim¢ be two authorities with concurrent power to
exercise disciplinary control over public officers, the one an
independent organ deriving its powers from the Constitution
and the other the Government itself relying on legislative provi-
sion. The object of the introduction in our Constitution of
Article 125.1; as already explained, was to entrust the safe-
guarding of the efficiency and proper functioning of the public
servicc of the Republic, expressly including the exercise of
disciplinary control over public officers, to the Public Service
Commission, an independ:nt and impartial organ outside the
governmental machinery, and, at the same time, safeguarding
the protection of the legitimate intcrests of public officers.
If such power was also retained by the Government, the whole
object of Article 125.1 would be defeated and the safeguarding
afforded to public officers by such Article would have dis-
appeared.

The principle that there cannot at one and the same time
be two authorities with concurrent power to exercise disciplinary
control over public officers came for consideration before the
Privy Council in England in the case of Kanda v. Government
of the Federation of Malaya [1962] A.C. 322, which presents
many common features with the present case. The facts of
the case were as follows:-

“Articlz 135(1) of the Constitution of the Federation of
Malaya, which came into operatien on Merdeka Day
(August 31, 1957), provided: ‘No member of any of
the services’—which included the police service—'shall
bc dismissed -........ by an authority subordinate to that
which, at the time of the dismissal —____ has power to
appoint a member of that service of equal rank’.

By art. 140(1): ‘There shall be a Police Service Com-
mission, whose jurisdiction shall, subject to article 144,
extend to all persons who are members of the police service’.

Article 144(1) provided: ‘Subject to the provisions of
any existing law and to the provisions of this Constitution,

it shall be the duty of a Commission — . to appoint
e and exercise disciplinary control over members
of the service ........ to which its jurisdiction extends’,

‘In July, 1958, the Commissioner of Police in Malaya
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purported to dismiss the appellant, an inspector of police,
on the ground that at an inquiry before an adjudicating
officer he had been found guilty on a charge of failing
to disclose evidence at a criminal trial. While under
the law as it existed beforz Merdeka Day the commissioner
had, pursuant to the Police Ordinance, 1952, power to
dismiss an inspector, the appeilant contended that after
the coming into force of the Constitution that power
was only in the Police Service Commission, to which the
commissioner was a subordinate authority, and he sought
a declaration that his purported dismissal by the commis-
sioner was void and of no effect”.

Lord Denning in delivering the judgment had this to say

at page 333~

[13

. -.1t appears their Lordships that, as soon as the
Yang di-Pertuan Agong appointed the Police Service
Commission, that commission gained jurisdiction over
all members of the police service and had the power to
appoint and dismiss them. [t is true that under articls
144(1) the functions cf the Police Service Commission
were ‘subject to the provisions of any existing law’: but
this meant only such provisions as were coasistent with
the Police Service Commission carrying out the duty
entrusted to it. If there was in any respect a conflict
between the existing law and the Constitution (such as
to impedc the functioning of the Police Service Commission
in accordance with the Constitution) then the existing law
would have to be modified so as to accord with the Consti-
tution™.

And at page 334:-

“It appears to their Lordships that, in view of the conflict
between the existing law (as to the powers of the Commis-
sioner of Police) and the provisions of the Constitution
(as 10 the duties of the Police Service Commission) the
Yang di-Pertuan Agong could himself (under article
162(4) ), have made modifications in the existing law within
the first two years after Merdeka Day. (The attention
of their Lordships was drawn to modifications he had made
in the existing law relating to the railway service and the
prison service). But the Yang di-Pertuan Agong did
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not make any modifications in the powers of the Commis-
sioner of Police, and it is too late for him now to do so.
In these circumstances, their Lordships think it is necessary
for the court to do so under article 162(6). Tt appears
to thzir Lordships that there cannot, at one and the same
time, be two authoritizs, each of whom has a concurrent
power to appoint members of the police service. Ouc
or other must be entrusted with the power to appoint.
In a conflict of this kind between the existing law and the
Constitution, the Constitution must prevail”.

(The Yang di Pertvan Agong referred to in the above
judgment is the Head of the State under the Constitution
of Malaya).

In view of my finding that disciplinary control over public
officers is within the exclusive competence of the Public Service
Commission, the Council of Ministers by assuming such compe-
tence in the present case, has acted in excess and/or abuse of
powers and in the result, the sub judice decicion becomes null
and void on this ground as well.

Having dealt with a number of grounds under which the
sub judice decision has to be annulled, I consider it unnecessary
to examine the other legal grounds raised in this recourse, such
as to whether the Council of Ministers was properly constituted
when the deccision was takes and as to whether there was a
quorum of the Council at the meeting when the decision was
taken.

For all the above reasons this recourse succeeds and the sub
judice decision of the Council of Ministers is hereby annulled.

Before concluding, I wish to express my apprectation for the
able and elaborate way that both counsel, counssl for the appli-
cant and counsel for the respondent, presented their case and
thus rendercd valuable assistance to me in reaching my decision,

As regards costs, in the circumstances of this case and having
taker into consideration the legal questions involved, I make
no order for costs,

Sub judice decision annulled. No
order as lo costs.
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