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1982 February 22
[A. Lorzaw, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS GEORGHIADES,
Applicar 1,

V.

THE REPUBLIC OF CYPRUS, THROUGH THE
PUBLIC SERVICE COMMISSION,
Respondent.

(Case No. 248/80).

Public  Officers—Promotions—Combined estcblishment—Not  made
after comparison of the merits of the various candidates—But
only on the basis whether officer concerned satisfies the require-
ments of the general directions made by the Council of Ministers
under the provise to section 44(1)(a) of the Public Service Law,
1967 (Law 33/67)—Decision not to promote applicant because
of contents of confidential report which was found to be invalid—
Annulled.

Administrative Law-—Discretionary powers—Vested by legislation
in an administrative organ—Cannot be assumed or regulated,
excepl with regard to legality, by a hierarchically superior organ
—Public Officers—Confidential rcports-—Within the unfettered
discretion of the reporting and countersigning officers—Repcrting
officer in assessing performance of applicant influenced by dire-
ctives or instructions from his superiors to use stricter criteria
in the evaluation of officers—Said directives extraneous matters
which could not and ought not to be taken into consideration
by the reporting officer—And by so doing he exercised his discreticn
in a defective manner thus acting contrary to law and in abuse
of his powers rendering the confidential report in question invalid—
Section 45 of the Public Service Law, 1967 (Law 33/67).

Administrative Law—Administrative acis or decisions—Compoyite
aJlministrative act—Intermediate act—nts invalidity leads to the
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invalidity of all subsequent acts for the issue of which the invalid
act constitutes a prerequisite—Public Officers—Promotipns—
Non-promotion of applicant due to contents of confidential report
—Said confidential report found to be invalidly prepared—Decision
not to premote applicant annulled.

Public Officers—Confidential reports—Preparation—Evaluation of

performance of officers—Within unfettered discretion of reporting
and countersigning officers—Exercise of this discretion cannot
be regulated by any directives or instructions of a hierarchically
superior organ.

The applicant, a Secretary Grade ‘B’ in the Diplomatic Service
was recommended by the Director-General of the Ministry
of Foreign Affairs, together with other officers who were holding
the same post, for promotion to the post of secretary Grade
‘A’ or Consul. These two offices are with a combined establish-
ment and under the proviso to section 44(1)(a)* of the Public
Service Law, 1967 (Law 33/67) promotions to thz higher office
of Secretary Grade ‘A’ or Consul may be made irrespecitively
of whether there is a vacancy in the higher office or grade and
in accordance with any general directions given by the Council
of Ministers in this respect. Under these directions** officers
serving in the lower office or grade may be promoted to the
higher office or grade only if they are of exceptional merit and
ability and in such a case there has been given proof for the
immediate preceding two years of their service. The respondent
Committee decided that seven of the above officers fulfi'led
the prerequisites Jaid down by the above general directions and
promoted th.m to the higher office but applicant and another
Officer were found not to fulfil the said prerequisites; and in
respect of the applicant the reason was that for the year 1978 he
was rated as ‘‘very good” in all ratable items of the confidential
report. The Director-General of the Ministry of Foreign
Affairs requested*** the Commission to re-examine the question
of the promotion of applicant because in 1978 he was rated
more strictly than appropriately for the reason that the reporting
Officer was influenced by directives or instructions of the Ministry

*  Section 44(1)(a) is quoted at p. 20 poss.
** The directions are quoted at p. 20 post.

ey

See the relevant correspondence at pp. 21-26 post.
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for the use of stricter criteria in the evaluation of officers. This
was confirmed, also, by the reporting Officer for the year 1978.
The respondent Commission did not accede to the request
of the Director-General; and hence this recourse whereby appli-
cant challenged the validity of the decision of the respondent
Commission not to promote him and at the same time the validity
of the promotion of the other seven officers who were duly
promoted at that time.

Since the year 1975 both the reporting and the countersigning
Officer, in relation to applicant were the same; and for the years
1975, 1976, 1977 the assessment of the reporting officer on the
applicant in respect of all ratable items in the confidential
reports was that he was of “excellent degree” (“‘&pioTov
PeBuol’’). The countersigning officer agreed with this assess-
ment and expressed no views of his own. For the year 1978,
the assessment of the reporting officer on the applicant was
“very good” on all ratable items and the countersigning officer
agreed with this assessment with no views of his own. By
then the reporting officer had known the applicant for six and
the countersigning Officer for eight years.

Held, (1) that the legality of the decision regarding the applicant
has no relation whatsoever with the promotion of these other
officers, as promotion in respect of combined establishments
is not made after comparison ot the merits, qualifications, etc.,
of the varicus candidates in respect of an existing vacancy but
only of the basis whether the officer concerned satisfies the
requirements of the generzl directions made by the Council
of Ministers in that respect; and that, therefore, there is no
need to make an examination of the promotions of these officers.

{2)(a) That the report for the year 1978 was clearly influenced
by the oral directives or instructions given by the Ministry to
the Heads of Diplomatic Missions regarding the assessment
of the performance of Diplomatic Officers, as there appears no
other explanation for this sudden change of the assessment
of the applicant; that under section 45 of the Public Service Law,
1967 and the relevant General Orders an unfettered discretion
is given to both the reporting and countersigning Officers in
relation to the preparation of confidential reports; that this
is a discretionary power vested by legislation in these two admi-
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nistrative organs and its exercise cannot be assumed or regulated
except with regard to legality by any hierarchically superior
organ unless there exists express provision to that effect (see
Araouzos & Others v. The Republic (1968) 3 C.L.R. p. 287);
that, consequently, directives and instructions as to assessments
of the performance of officers being more strict are extraneous
matters which could not and ought not to have been taken into
consideration by the officers entrusted with the task of their
preparation under scction 45 of the Law and the relevant General
Orders; that by taking them, therefore, into consideration and
allowing themselves to be infiuenced thereby, the reporting
officer has exercised his discretion in a defective manner and
in my view he has acted contrary to Law and in abuse of his
powers which renders the confidential report for the year 1978
invalid.

(2)(b) That in matters of promotion and in particular those
made under the proviso to section 44(1)(a) of the Law, confi-
dential reports are intermediate acts and the ascertainment of
their invalidity brings the invalidity of all subsequent acts for
the issue of which the act found to be illegal constitutes a legal
prerequisite (see Stavros Agrotis v. [lectricity Authority of
Cyprus (1981) 3 C.L.R. 503, at p. 513, and the authorities
referred to therein); and that, therefore, the sub judice decision
must be annulled.

Sub judice decision annulled.

Cases referred to:

Araouzos and Others v. The Republic (1968) 3 C.L.R. 287;

Agrotis v. Electricity Authority of Cyprus (1981) 3 C.L.R. 503
at p. 513.

Recourse.

Recourse against the decision of the respond:nt not to promote
the applicant to the post of Sccretary Grade “A’ or Consul
from the post of Saciztary Grad: “B” in the Diplomatic scrvice
of the Rzpublic.

S. Yiordamlis, for the applicant.
M. Kyprianou, Senior Counsel of the Republic, for the
rzspondent.
Cur. adv. vult,

A. Loizou J. read the following judgmant. The complaint
19
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of the applicant in this case is that the respondent Commission
failed to promote him to the post of Secretary Gradz “A” or
Consul from the post of Secretary Grade “B” in the Diplomatic
Service, which he held and which are offices with a combined
establishment and in respect of which under the proviso of
section 44(1)(a) of the Public Service Law 1967, Law No. 33
of 1967: (To be referred to as the Law).

* —.in the case of offices with a combined establishment,
promotion from the lower to the higher office or gradc
of that office may be made irrzspectivzly of whether there
is a vacancy in the higher office or grade or not, and in
accordanc: with any general direciions given by the Council
of Minisicrs in this respect;”

The general directions given by the Council of Ministers
ars contained in paragraph (b) of the Schedule to the circular
of thz Ministry of Finance under No. 372, dated 12th Juns,
1975 (Appendix 3 in the bundle of documents attachzd to the
opposition), which to the extent that is relevant in this cas:
reads as follows:

*“(b) The promotion of officers holding combined offices
or grades in the Public Service will be mad: on the
basis of tha zstablished principlss which are as follows:

{i) Subject to the provisions of ithe relevant Schemszs
of Service, officers serving in the lower office
or grade may be promoted to the higher office
or grade only if thzy are of exceptional mert
and ability and in such a case there has been
given proof for th: immediate praceding two
years of 1iheir s:zrvice”.

The facts of the case are as {ollows:

The Director-General of the Ministry of Foreign Affairs
by letter dated 9th January 1980, informed the respondent
Committec that the scrvices of ten officers in the Foreign Office
who were serving in the post of Secretary Gradz “B” as from the
Ist September 1977, among whom the applicant, were in all
respects satisfactory and that they were officers of 2xceptional
merit and ability and recommended that they be promoted to
the combined offic: of Secretary Grade “A” or Consul, on the
basis of the regulauons applicable in such cases.
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After obtaining the confidential reports for the year 1979,
in respect of all these officers, the respondent Commission
bzaring in mind all relevant considerations contained in the
aforementioned circular of the Ministry of Finance, as well
as their merit, service and experiencs on the basis of the personal
files and confid=ntial reposts, decided that seven of them f{ulfilled
the prer:quisites of the genzral directions of the Council of
Ministers and decidad to promote them to the post of Secretary
Grade “A” or Consul, as from 15th March, 1980. The applicant
and another officer were found not to fulfill the said prerzquisites
and in tespect of the applicant the reason was that for the year
1978 he was raiad as very good in all ratzabls items of the confi-
dential repori. The Director-Genetal of the Ministry of For:ign
Affairs by his lztter dated 14th April 1980, requesied the respon-
dent Commiitee to re-examine the question of the promotion
of the applicant mentioning thzrein that he had been :ated
for the year 1978 more strictly than appropriately, for the reason
that the rzporting officer was influznced by recommendations
of his Ministry for the use of stricter criteria in the evaluation
of officers. That was confirmed also by the Ambassador in
Athens in his capacity as th: reporting officer for the year
1978, by his letter dated 28th March 1980.

Both these letters are Appendices 8 and 9 respsctively in the
bundle of documents attached to the opposition.

It is pertinent to r2produce here in full both letters:

“Acuéve iy Tty va dvagepBd es Ty UéBeow Tis mpo-
aywyfis Tou k. "AvBpia [ewpy1ddn, Mpappartées B els 10
Ymoupysiov "Etwrepdv. Qg yveopilete, §| & Aoyw mpo-
aywyf) v katéotn Suat Adyw ToU & pia ik Tdv SUo
Teheuralwv EumioTeuTikGy #kBfosev ouwvTayfeica Umd Tou
mpoigTapivou TipioPewss Tou el Mdoyxaw, &xapoxtipile
Tiw dmwddooh Tou pé Pabuoroylav ‘Alav Kadds'. ‘O Mpéopus
£BaBuoAdynoe Tov kov Mewpy1adny aloTnpdTepa ToU SiovTos
tmnpeaclely &m0 cvoTéoss ToU “Ymoupyeiou Tpds Shoug
Tous CApxryoUs ArmAwuaTikér "AmooToAdv vd  Xpnot-
uotTolOUV T& avoTnpdTepa SuvaTtd kpiThpta. Abv elys 5i
U’ Oy Tov &T1 1o ‘Alay KaAdds' &motehel fumwdSiov 51
mpoaywyfv. Adyw ToUTtou & TpéoPus Eypaype THV owwnp-
pévny EmicToAny Sk Tiis dmolas GlopBdveTon 1) Padporoyic.

Elven Sikato v el &11 Trapmkoiovuinoa &k ToU TrAnaiov
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v &riboow ToU «x. lewpyiddn, Téoov Bix petaPdoecv
pou ely Mooyov TroAhdkis, Goov kal Si& TAV dvagopdv Tas
émoias olros fiToipale xatd THY Sidpkeiav moU E&leTéAel
¥pén "Emiretpauudvou wépay Tév 10 unyvév kot Ty Sidpkeav
Tfis Onelas Tou els Mooxav. Qs mpocurroypdewy TrpoicTa-
uevos Suvapan v eltred & TrpoketTat epl Eaipétou UraAifiiou
ToU Ywpis SioTaypols, 8& Tov EyapaxThpila, fv & TV
Expwa tyow, *Elalpetov’. Adyw viis écupitou &mdoosws
vou el Méoyav, T& Tedevtala BUo Etn iBiiTépows, OTav
dvéhaPev Utrnpectov els TO xbutpov, Trap’ SAov ToHV pikpov
Padudv Tou eis THY lgpapylov, ToU dvetiinoav Umd ToU k.
“YrroupyoU kofnkovta mpoioTautvou Tou Tunuoatos Oixo-
vopikéy ‘Yiroféoewv.

A ToUs dveoTépoy Adyous, Tapokahdd Bepudds kal &k pépoug
ToU kuplov “Yrroupyol kel Tou Tiptopews x. Xat{nwri,
&1mws dokolvtes THY Eyvwoubiny dkpifodikaloy kpiow oos,
AdPeTe T& dQuaykala péTpa Tpds Sikolwow fvog &pioTou
kol &aipérou UmaAAfiou”.

And in English iu reads:

I have the honour to rzfer to the question of the promotion
of Mr. Andrzas Georghiadss, Sceratary B, in the Ministry
of Forsign Affairs. As you know, the said promotion
was not rendered possiblez becaus: one of the two ricome
confidential reports prepar.d by his reporting Officer,
ihe Ambassador at Moscow, described his performance
as ‘very good'.  The Ambassador graded Mr. Georghiades
more strictly than necessary having been influenced by
direciions of the Minisiry wo all the Heads of Diplomatic
Missions to make usc of as sirict criteria as possible.  Aad
he did not have in mind that ‘very good™ constitutes an
impediment to promotions. For this reason the Ambas-
sador wrote ihe attached letter whereby the grading is
corrected.

it is fair to say that 1 have followed closcly 1he per-
jormance of Mr. Georghiades, both through my going
to Moscow on many occasions, as well as through the
reports which he was preparing in the course of his term
of office as Chargé d’ Affaires for a period of more than
ten months in Moscow. As a counmiersigning Officer |
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can say that he is an excellent Officer whom, without hesi-
tation, if I were to grade him, I would have described him
as ‘excellent’. Duz to his excellent performance in Moscow,
particularly during the last two years, when he assumed
duty at the Central Service, notwithstanding his inferior
grade in the hierarchy he was assigned by the Minister
the dutics of the Head of the Departmen: of Financial
Affairs.

For the above reasons, I warmly request both on behalf
of the Minister and Ambassador Mr. HadjiMiltis that in
the exercise of your known fair judgment, you take the
necessary stzps to do justice to an excellent and exceptional
officer™,

[

Avogepouevos oTd Btna Tiis Erioias dnmioTeuTixdis fxbéoen
i1 Tov k. A. Tewpyradn, Mpopporia B, 814 10 Etos 1978,
mTANpogopd om 1) Pabfucidynon ToU év Ady AuToupyou
els "Alow Kah@ds® dybveto katdmIv ougTagcv Urd Tou “Yroup-
yeiov Tepi  Ypnoipomoliciws aloTnpordTwy &EioAcyKGY
kprenpicov. ‘(5 & ToUTou, oThv TEpiTTwON TOU K. Mewpyi-
&bn, aldeplov fvoTaon £yw v petorrpormi TO ‘Alav Kohés'
els ° 'EfaipsTos’, y1& oxomow, wpoaywydis, AapPovopévey
on’ Syn Tév pnbivtwy alornpdv kprmplev ué 16 dmola
dpyixéds elye xp19fi”.

And in English it reads:

*Referring to the question of the annual confidential report
for Mr. A. Georghiades, Secrctary B, for the year 1978,
[ would inform you that the grading of the said officer
as ‘very good’ was made upon the directions of the Ministry
for ths use of very stiict grading cmiteria. In vizw of this,
in the case of Mr. Georghiades, 1 have no objection to the
‘very good’ being altered to ‘excellent’ for purposes of
promotion, taking into consideration the said strict critcria
with which he had originally bzen graded”.

Theie upon receipt of these letters the Chairman of the respor-
dent Commission, wrote on the 22nd April 1980 (Appendix
10) to thz Attorney-General of the Republic for his advice,
witich is to be found in Appendix 11. In effcet he advises thar
once the respondent Commission had dzcided that the applicant
could noi be describad as exceptional on the bagis of th2 material
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which they had in mind at the stage of their decision they could
revoke such valid decision, so long as that was justified from
a new inquiry which was caused alter he submission of new
matzrial and that it was not permissible to revoke an admi-
nistrative act only on the ground of a different evaluation of
the same factual circumstances. Furth:rmore it was s.aaied
in the said opinion that the decision which the respondeni Com-
mittee was ask:d 1o take on the basis of the aforesaid 1:gal
principles about revocation was morz a factual than a legal
matter, namely whether th: facts which had been placed befor:
it come to an appreciation of the factual circumstances which
lzad 1o the dzcision of the Commission, not to consider the
applicant as :2xczptional or whether they constitite new and
substantial different facts which change the factual basis of the
said decision so as to justify its 1evocation.

The respondent Commitiee at its me:ting of the 19th Jure
1980, ihz minutzs of which are to bz found in red 63, of exhibit
1, decided to ask from the Director Gzneral of the Ministry
of Foreign Affairs a suplementary information and clarificatiors
which weie communicated Lo him by their leiter of the 4th
tuly 1980, Appendix 13.

On the 4ih Octobzr 1980, thz Dirccior Genzial of th: spid
Ministry wrote (exhibit |, Red 66). the following to the Chairman
of the respoadent Comimittze.

“Gépa: Tlpoaywyn Tol «. "Avbpta Tewpyiddn
lpauioténs B’ e 1o “Ymoupyetov
"EEcoTepincdv
“Evripe K. Tipdebps,

"Avagépouct eis THv imoToAdy oas U’ ép. TI. 14782 Tiis
4ns TlovAiou 1980, oyemkg ué 16 dvwtépw Sfua kai ods
TANPOQopdd S &roAouBws:—

(o) Al ougTdoes Tou ‘Ymoupyeiou Tipds Tous ‘Apymyous
TGV ArrAapaTingy "AmecToAdv, &v oxéoea Tpd;s T &EioAS-
ynow T&v SimAwuaTigy UraAArfiewy, E5étnoay S wpogo-
PIKGY OBRYI6W.

(B) O Mpogumoypdguwy Aertoupyds Siv mpoiPn, &k Topa-
Spouiis, els napaTnprioe ey T Mépos (I T *Etnofes *Epsri-
oreutikiy; ExBéoecoc ol 1978,
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(y) Kara v Uwo kplow &roe 1978, & k. A. lewpyiddng
fito & udvos Brmdwparikds Antoupyds Tiis &v Méoyq MpecPelog
Tiis AnpokpaTias, A ToU TlpéoPecss.

2. ©& fifsha v EmavadéPow &1 f) Trpoaywyt) ToU k. Mewp-
yiddn elven 81° Eut Gfpo Sikenocivns.”

And in English it reads:

“Re: Promotion of Mr. Andrcas Georghiades, Secretary B’
in the Ministry of Foreign Affairs.

Hon. Mr. Chairman,

I rzfer to your lotter No. P. 14782 of the 4th July, 1980,
in connection with the above matter and I inform you as
follows:-

(a) The directions of the Minisiry to the Heads of Diplo-
maiic Missions in relation to the grading of the diplomatic
officers were given orally.

(b) The Countersigning Officer has not by inadvartence
made observations in Part [l of the Annual Confidential
Report for 1978,

{c) During the year in question, 1978, Mr. A. Georghiades
was the only diplomatic officer of the Moscow Embassy
of the Republic, besidzs the Ambassador.

2. I would like to tepeat that the promotion of Mr,
Georghiades is for me a matler of juslice™.

The respondent Committee then wrote on the 27th Qctober
1980, to the Director~General of the said Ministry (exhibit 1
red 67), observing that the question put in paragraph (b) in
the letter of the 4th July 1980, which corresponds to question
(b) in the minute of the respondent Commiuee oi the 19th Junz
1980 (exhibit 1, red 63(A)) remained unanswered and asked
that the question be communicatcd 10 Ambassador HadjiMiltis
in order to answer same. Quustion (b) reads as follows:

“(B) ‘Emaidn els Ty G5 Gvw EmoToMpy Tou & TlpioPus
dvapépzl &1 ‘oUbeufav Evoraon’ Exel v& peTarpaTrel ) Pabuo-
Aoyia &mwd “Alav Kards® eis * "Ebaiperos’, Y& ckomols Tpog-
ywyiis xai dmadi o Btpa Siv elvan téw & Atiodoy & Asitoup-
yé 8t £yny Evorraoiv vd Moy i Pafpoioyia Bi& oxotrolg
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wpoxywyils, dAA& t&w oUTos {nTij v& Tou dmitportrfl va TpoTTo-
oo Ty Pobuocroylov, vk Biukpinictf) kord mocoy,
&s drorfAsopa TEY ouotdoswy ToU “Ymoupytlou ‘yi& xpnor-
pomoinon abornpoTtarwv diichoyikév kprmpiwy’, & *Alio-
Aoyéw Asitoupyds Emhaviin els THy xplow Tou kal fbiknoe
OV UmdAAnAov ut Thv Sofeicav Pabuooyiav, kofds émions
kol Kotd Togov Bk Adyous fons merayepficews {ntfy T
i81ov kel 81& ol Aoitrols UmmahAfirous, Tovs drolous épado-
Adynoe katd TO Bwov ETog.

And in English it reads:

“(b) As the Ambassador in his above leiter states that he
‘has no objection whatsozver’ to the ‘alieration of the gradiag
from ‘very good’ to ‘excellent’ for purposes of promotion’
and as the quesiion is not whether the reporting officer
has no objection to thz alteration of the grading for purposzs
of promotion, but whether hz is applying to be allowed
to amend the grading, to be clarified, whzther, as a resuit
of the directions of the Minisiry for the use of very strict
grading criteria the reporiing officer was mislad in his
Judgment and did injustice to th: officer with the grading
he gave, as well as whether for purposzs of equal trzatment
he is applying to do the same in relation o the remaining
officers who were graded by him during the same year™.

Ambassador HadjiMil:is, repticd by his letter of the 9th
January 1981, (exhibit 1, red 69), that he considered the contents
of his letter, dated 28th March 1980, to the Chairman of the
Public Service Commission, sufficiently clarifying. Theie
followed other correspondence but 1 am of tha view that therz
has been sufficient material given in this judgment rendering
a detailed refzreace to it unnecessary.

The applicant filed the present recourse and challenges the
validity of the decision of the rzspondent Commission not to
promote him and at the same time the validity of the promotion
of the other seven officers who were duly promoted at that time.
I may say here and now that this is one of the cases where the
legality of the decision regarding the applicant has no relation
whatsoever with the promotion of these other officers, as promo-
tion in respect of combined establishments is not made after
comparison of the merits, qualifications, etc., of the various
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candidates in respect of an existing vacancy but only on the
basis whether the officer concerned satisfies th: requirements
of the general direciions madz by the Council of Ministers in
that respect. Therafore I need not maks an examination of
the promotions of these officers.

Relevant 1o the issues raised in this recourse are also the
contents of the confidential reports on the applicant, and for
that purpose I shall deal with the more recent onas, as since
the year 1975, both the reporting and the countersigning officer
are the same, namely Ambassador HadjiMiltis and the Director
Genzral of the Ministry Mr. G. Pelaghias.

For the years 1975, 1976, 1977 the assessment of the reporting
officer on the applicant in respect of all ratable items in the
confidential reports is that he is of ‘“‘excellent degree” “épl-
otov Babuoy”, The countersigning officar agrees with this
assessment and expresses no views of his own. For the yzar
1978, the assessment of the reporting officer on the applicant is
“very good” on all ratable items and the countersigning officer
agrees with this assessment with no viesws of his own. By
then the reporiing officer had known the applicant for six and
the countersigning officer for :ight years. An ass:ssment that
he is “excellent” on all ratable items except on intelligence,
which is rated as “very good” is to be found in the confidential
report for the year 1979 which is prepared in this case by Mr.
Psiloinis, Head of the Section ol Economic and Cultural Affairs
at the Ministry and with which assessment also agrees 1he same
Director General,

What transpires from the contents of these confidential reports
viewed in the light of the subsequent correspondence betwesn
the Director-General and Ambassador HadjiMihis and the
Chairman of the respondent Commission, is that the report
for the year 1978 was clearly influenced by the oral directives
or instructions given by the Ministry to the Heads of Diplomatic
Missions regarding the assessment of the performance of
Diplomatic Officers, as there appears no other explanation for
this sudden change of the assessment on the applicant. In
fact, it has not bzen attributed to any other factor and in no
way 10 any change in the conduct and the performance of the.
duties of the applicant dusing that particular yzar, as compared
with same dwing the preceding and subsequent years.
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In fact, the countersigning officer clearly admits in paragraph
(b) of the lstter of the 4th October, 1980, (exhibit 1, red 66)
that he did not make the appropriate observations in Part 111
of the Annual Confidential Report for the year 1978, by mere
oversight; this coupled with his concluding remark that the
promotion of Mr. Georghiades was for him a matter of justice
and also che tenor of the letiers of Ambassador HadjiMiltis
support this conclusion of mine regarding the matter that
influenced the diffsrent asszssment for the year 1978.

The question, therefore, that poses for determination is
whether under the provisions of the Public Service Law and the
general principles of Administrative Law, such directives or
instiuctions could legitimaiely be taken into consideration by
thz reporting officer or whether this is an interference with the
cxercise of his discretion in the matter.

Section 45 of the law and the relevant general orders regulate
the matter of confidential reporis and an unfettered discretion
is given thereby to both the rzporting and counter signing officers.
It is a discretionary power vested by legislation in these two
administrative organs and its exercise cannot be assumed or
regulated except with regard to legality by any hierarchically
supsrior organ unlass there exists express provision to that
cffect (sez Araouzos & Others v. The Republic (1968) 3 C.L.R.,
p. 287). Consequently, directives and instructions as to assess-
ments of the performance of officers being mor: strict are exira-
neous maiters which could not and ought not to have been
taken into consideration by the officers entrusted with the task
of their preparation under section 45 of the Law and the relevant
general orders. By taking them, therefore, into consideration
and allowing thamszlves to be influenced thereby, ihe reporting
officer has exercised his discretion in a defective manner and
in my view he has actcd contrary to Law and in abuse of his
powzrs which renders the confidential report for the year 1978
invalid.

In matters of promotion and in particular those made under
the proviso to ssction 44(1)(a) of the Law, confidential reports
are intermediate acts and the ascertaimment of their invalidity
brings the invalidity of all subsequent acts for the issue of which
the act found to be illcgal constitutes a legal prarequisite (see
Stavros Agrotis v. Electricity Authority of Cyprus (1981) 3 CL.R.
p. 503, at p. 513, and the authorities referred to therein).
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Ther:forz, the decision of the respondent Commission whereby
the applicant was not promoted because of the contents of the
confidential report of the year 1978 found to be invalid for the
reasons given in this judgment, is null and void and of no effect
whatsozver.

For all the above reasons this recourse succeeds, as far
as the applicant himsell is concerned, but the acts relating (o
the seven intetested partizs remain valid as they should not have
been challesnged by this recourse for the reasons that I have
already explained and in the circumstancss there will be no
ordz: as to costs.

Sub judice decision anmulled. No
order as to costs.
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