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A.D. HOTEL & CATERING LTD.,
Appellant—Defendant,

TAKIS PILAVA,
Respondent-Plaintiff,

{Civil Appeal No. 5782).

Pr'ncipal and agent—Agent acting within scope of his usual authority

binds the principal—Company directors liable whenever agents
are liable—Revocation or termination of agency—Does not
affect third parties so long as agent is acting in authorised or appa-
rently authorised manner, unless and wntil third party has notice
of the revocation or termination of the agency—Section 168 of
the contract Law, Cap. 149.— Company director with authority
to make purchases on behalf of company—His awthority ceasing
but third parties having no notice of this fact—Acts of director
subsequent to the ceasing of authority bind the company.

Civil Procedure—Pleadings—Trial of a case has to proceed on the

pleadings—Main object of the pleadings to narrow the issues
berween the parties and clarify what is in issue—Fraud—Full
particulars thereof should be stated in the pleadings—FParty not
alleging fraud in the pleadings—He cannot rely on fraud on appeal
without having ever applied to have his pleading amended accord-
ingly.

The respondent-plaintiff, the owner of a grocery shop, sued
the appellant—defendant, a company limited by shares, claiming
an amount of £193 as money due on an account stated for the
balance of goods sold and delivered by him to the appellant
Company during the period 2.10.1970 to 14.2.1974. The
account was stated between the respondent and ome of the
Directors of the Company namely, Joseph Pavlou who used
to purchase the goods for the hotel of the Company, and a
balance of £193 was found to be due by the Company to the

N

81



Hotel & Catering v. Pilava {1982)

respondent, which was acknowledged in writing by the said
Joseph Pavlou on behalf of the Company. The Company
admitted that Joseph Pavlou was one of the Directors, who
was authorised to purchase goods for the hotel but his authority
in the present case, was disputed as he had ceased to be a
Director, a few days prior to the date referred to in the written
acknowledgment of the account and in consequence, at the
material time he was lacking of any authority to bind the
Company. The Company, also, admitted that it was never
brought to the notice of the respondent or to anybody else,
by publication or otherwise, that Joseph Pavlou was not binding
the defendant Company any more. The respondent came to
know about this, for the first time, after the account was stated
and signed by Joseph Pavlou but at no time earlier.

The trial Judge found for the respondent and adjudged the
Company to pay the sum of £108.085 mils; hence this appeal.
One of the grounds of appeal was that respondent conspired
with Josepb Pavlou to defraud the Company but there was no
allegation in the pleadings for any tack of authority on the part
of Joseph Paviou to bind the Company or any allegation of
fraud or conspirancy between respondent and Joseph Pavlou
to defraud the Company.

Held, (1) that an agent acting within the scope of his usual
authority and transacting business with third parties is binding
the principal; that directors of a Company are merely agents
of a Company and whenever an agent is liable the directors
would be liable; that since there was no allegation that Joseph
Paviou as a Director of the appellant Company was acting in
excess of his authority or that his acts were ultra vires and not
within the usual or implied authority of such Director acting
as agent of the Company, he was binding the Company for
purchases made for the account of the Company,

{2) That at common law unilateral revocation or termination
of agency by the principal will not affect third parties as long
as the agent is acting in authorised or apparently authorised
manner, unless and until the third party has notice of the fact
that the agent’s authority has been terminated (see, also, section
168 of the Contract Law, Cap. 149); that since in this case the
third party, the respondent, had no notice of the fact that the
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authority of the Director, Joseph Pavlou, has been terminated
the Director could bind the Company; accordingly the appeal
should fail.

Held, further, that when fraud is alleged it has to be pleaded
and full particulars thereof should be stated in the pleadings
(see rule 5 of Order 19 of the Civil Procedure Rules); that since
the appellant Company has not made any allegation of fraud
in its pleadings it cannot rely on such ground on an appeal
without having ever applied during the trial to have the pleadings
amended accordingly, because the trial of a case has to proceed
on the pleadings whose main object is to narrow the issues
between the parties and clarify what is in issue.

Appeal dismissed.

Cases referred to:
Fergusor v. Wilson [1866] LR. 2 Ch. 77 at p, 89;
Hely Hutchinson v. Brayhead Ltd. and Another [1967] 3 All
E.R. 98 at pp. 101, 102;

Trueman v. Loder [1840} 11A & E 589; 9 L.J. Q.B. i635;
Morgan v. Lifetime Building Supplies Ltd. [1967] 61 D.L.R. 178;
Curlewis v. Birkbeck [1863} 3 F. & F. 8%4,
Waiteau v. Fenwick {1893] 1 Q.B.D. 346;

Courtis and Others v. Iasonides (1970) 1 C.L.R. 180 at pp. 182
and 183.

Appeal.

Appeal by defendants against the judgment of the District
Court of Nicosia (A. Joannides, D.J.} dated the 21st November
1977 (Action No. 1078/76) whereby they were adjudged to pay
to the plaintiff the sum of £108.085 mils for money due on an
account statzd for thz balance of goods sold and delivered.

E. Vrahimi (Mrs.), for the appellant.
P." Papageorghiou, for the respondent.
Cur. adv. vult.

A. Loizou J.: The judgment of the Court will be delivered
by Mr. Justice Savvides.

Savvipes J.: This is an appeal against the judgment of a
Judge of the District Court of Nicosia, whereby thz appellant
Company was adjudged to pay a sum of £108.085 mils with
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costs on a claim by the respondent-plaintiff for money due on
an account stated for the balance of goods sold and delivered
by him to the appellant Company during the period 2.10.1970
to 14.2.1974.

The appellant is a company limited by shares and runs a
hotel in Nicosia known as “Piza Tower Hotel”. The respondent
~plaintiff was, at the material time, the owner of a grocery shop
in Nicosia, under the name “New Nicosia™.

It was the allegation of the plaintiff that during the period
between 2.10.1970 to 14.2.1974 the dafendant Company used
to buy for the needs of its hotel various goods from his shop
on credit and an account was kept for such sales. On the
14.2.1974 the account was stated between the plaintiff and one
of the Directors of the defendant Company, namely, Joseph
Pavlou who used to purchase goods for the hotel of the defendant
Company, and a balance of £193.—was found to be due by the
defendant to the plaintiff which was acknowledged in writing
by the said Joseph Pavlou on behalf of the defendant Company.

By its statement of defence the defendant Company denied
any dealings belween the Company and the plaintiff at any
time between 2.10.1970 and 15.2.1974 and alleged that any
transactions prior to 14.2.1974 were carried out by two of the
Directors of their Company, Doros Ioannides and Joseph
Pavlou, personally and for their own account for the Roof
Garden of the hotel which was operated by them personally
and not for the account of the d:fendant Company. Therefore,
any account stated on which the action was based, was an
account stated between the said Doros Ioannides and Joseph
Pavlou in their personal capacity and not for the defendant
Company.

The Court heard the evidence of two witnésses, one called
for the plaintiff, plaintiff himszlf, and one called for the
defendant, namely, Doros Vrahimis, one of the Directors of
the defendant Company. The plaintiff admitted that in the
said account there was an invoice for £84.915 mils which was
issued in the name of the Roof Garden and not in the name
of the defendant Company and that this was done at the request
of Joseph Pavlou, Director of the Company, notwithstanding
that the Roof Garden had no separate account with his shop
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and that all goods which were sold by him were sold and deli-
vered to the defendant Company and payments wers effected
against such goods by and for the account of the d=fendant
Company. Plaintiff also in his evidence mentioned that for
the first time he was informed by Yoscph Pavlou that he was
withdrawing from the Company and he was not going to act
for the Company any longer after the account was stated and
the balance was acknowledged in writing.

Doros Vrahimis in giving evidence for the defendant, admitted
that Joseph Pavlou was one of the co-directors of the
Company, but alleged that he ceased to be a director as
from 2.2.1974 when he resigned from such post. He also
admitted that the defendant Company had transactions with
the plaintiff connecled with the purchase of goods, a fact which
was expressly denied in the statement of defence, and that
certain payments by cheque were made till 10.10.1971, the last
onte of which was for £50 on 10.10.1971, leaving a balance of
£100 which, according to his allegation, was paid in 1972
He also stated in his evidence that as from 13,2.1971 till the 2nd
February, 1974, he was Co-Dirzctor with Joseph Pavlou and
that Joseph Pavlou was the ong responsible for all purchases,
whereas, the cheques had to be signed by both of them. He
produced the invoice for £84.915 mils which, as he said, he
found in various documents which Joseph Pavlou left behind
before leaving for England after he had withdrawn from the
Company.

The trial Judge in considering the evidence before him,
accepted the evidence of the plaintiff, save as to the amount
of £84.915 mils in respect of which the invoice was issued for
the Roof Gaiden and not for the Piza Tower Hotel, and rejected
that of the defendant and he gave thz following reasons for
doing so.

“ *Eterafwov v dvdomov pou poaptupiov xal iBientépes Thv
papTupiav Tou Awpou Bpayxinng PAgTw &Ti f) papTupia Tou
tvaomov ToU Awaotnplov Bty dvramoxpiveran pé Tols foyv-
piopovs Tijs Evaryoudvns Eronpeias pé iy &xbeow UmepacTricew,,

Els v Umepdomow loyupileran # &vayopdyn trapiia
671 &pYioE V& GUVGAAGTTETOL METX TOU &vdyovTtos &mrd TS
152.1974 i el 1w popruploy Tou & Adpos Bpaxiung
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Tapedéxdn TO ueyaAurepov pépos ToooU TGV dyopddv Soov
OV TANPWUOY THis fvaryoutuns éronpsias.

Mepoatépw 8¢ foxupileron els THv “Exfeow “Ymepaomicews
& 1) ouvedAay ™ uéypr Ths 14.2.1974 Eyévero 814 Aoyapiaoud
Tou Ampou lwovidng kai ‘loche TTaviou Tpoowmikdy &
els Thy naptupla tou & Addpos Bpayiung elme &1 tdoov olrror
Goov kal & 18105 ficow Sivbuvtal Tiis dvaryouéums Etaupeics
fi omola Toapebédn OT1 ouvadAdTTETO pE OV Evdyovra
péxpr rijs 10.10.1971 61e émhfpwoe 6 iBios £50.— Evavmt
ToU Aoyoptacuou Tiis Etaipifoas kel moapépsve (nrdAormov
8t £100.- AUTO 7o UmdAoimmor TPAYRSTI OUPPVLS TOU
Texp, | dogeireto kard v 10.10.1971 &v xal 8iv gaiveran
el 1O Texp. | B&w elvon 6 71 ) &Aho ETos.  Ev mréon mepimrtes-
ogl &t el AeTo aUTod TO Tood frror TRy £100.— 16 rapebiyn
6 Adpos Bpayiuns loyupioBn Suws O Exel mAnpwdf péxpr
Td Téhos Tou 1972,

s Eyoo fidn dvapipn Umdpyea Biagopd peraty Téw {oyu-
piouddv Tis Evoryouéuns ttaupefas eis Ty “ExBecw “Ymepaoi-
oews kol Tiis papTupies ToU wdpTupos Umepaoticews N
otrola pE Suo Adyla ouvioTaron 8T dvd els Ty UmepdoTriow
loyvpileTon Om oUBepic ouvehhay®y Eywe ut Thy dvaryoudn
éronpeia els ™y papTupiov loyupileTan xai cuveAlrayd kal
Hophnow™.

(“Considering the evidence before me and particularly
the cvidence of Doros Vrahimis 1 see that his evidence
before the Court does not correspond to the allegations
of the defendani company in the statement of defence.

In the statement of defence the defendant company
alleges that it started having dealings with the plaintiff
as from 15.2,1974 whist in his evidence Doros Vrahimis
admitted both the greatest part of the purchases and the
payments of the defendant company.

Further it is alleged in the statement of defence that the
dealings up to 14.2.1974 were carried out for the account
of Doros loannides and losif Pavlou personally whilst
in his evidence Doros Vrahimis said that they, as well as
he himself, were directors of the defendant company which

86

10

15

20

25

30



10

5

20

25

30

35

1 C.L.R. Hotel & Catering v. Pilava Savvides J.

he admitted was having dealings with the plaintiff until
10.10.1971 when he himself paid £50,—against the account
of the company and there remained a balance of £100.—.
This balance was actually due vide exhibit 1, on 10.10.1971
although it is not shown on exhibit I whether it is 1971
or another year. In any case, that this sum was due i.c.
the sum of £100.—was admitted by Doros Vrahimis but
he alleged that it had been paid by the end of 1972.

As I have already stated there is a differcnce between
the allegations of the defendant company and the evidence
of the defence witness which is in short to the effect
that while in the statement of defence it is alleged that
therz were no dealings with the defendant company in
the evidence both the dealings and payment are alleged”).

The trial Judge further had this to say in his judgment:

“Elven yvwoTdv 6T al Umobéioas &Sikalovran kot T& Aka-
otipia dmogaciloww &mi TéV loxupiopdv ol TepiéyovTal
els & pleadings kai &vd i poprupia ToU Evéyovtos sivean
Bv yakals ypoppds oUpguvos pt Tows luxupiopoUs Tou s
1y "ExBeow *Amrairioiws f papTupia Tou Adpou Bpayiun
6% Exor fibn drvogépn elvan dvtibeTos pé Toly loyupiopols
mol wepitxovran els ThY “ExBeow “Ymepoomwivews xol ¢’
Soov oUBepla altnois Sid Tpomomroino Exel yivel kai oUBenla
Tpotrooinols £560n elvar &buvato 1) Evarydpevn ETaipela
va kepbion &wi 7fs ’Ex6éoews ‘Ymepaomioses Tns.

(“It is known that cases are tried and Courts decide on
the ailegations contained in the pleadings and whiiz the
testimony of the plaintiff is in general in agreement with
his allegations in the statement of claim, the evidences of
Doros Vrahimis, as 1 have already stated, is contrary to
the allegations contained in the statement of defence and
since no application for amendment has been filed and no
amendment has been granted it is impossible for the
defendant company to succeed on its statement of defence”).

The grounds of appeal were:—

(1) That the Court wrongly interpreted the defence of the

defendant.
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(2) That the Court wrongly accepted the correctness of the
account without the production of the invoices.

(3) That the Court did not give proper weight to the evid:nce
adduced by the plaintiff in connection with the invoice,
exhibit 3, which was sufficient evidence for dismissing
the plaintiff’s claim.

(4) That the Court wrongly decided that a Director of a
Company who ceases as Director could bind the
Company.

(5) That the Court did not take into consideration that on
14.2,1974 plaintiff conspired with Joseph Pavlou to
d=fraud the defendant Company.

{6) That the Court did not take into consideration that the
balance of £100 which was admitted by the defendant
Company as due, was paid by the defendant and such
payment was not recorded in the account.

In arguing the case before us, counsel for the appellant based
her argument first, on the fact that Joseph Pavlou on the 14th
February, 1974 was not a Director of the Company and, in
consequence, he could not bind the Company. And, secondly,
that the debt which Joseph Pavlou admitied, was not a debt
due by the Company but a debt due by him personally and it
was so admitted by him in his personal capacity. It was
admitted, however, that no publication was madz, that the said
Joseph Pavlou ceased to be a Director of the Company and that
he had no longer authority to bind the Company.

Counsel for the respondent, on the other hand, contended
that the plaintiff was never informed that Joseph Pavlou ceased
to be a Director of the Company and that respondent knew
him as such during all the transactions because he was the person
who was purchasing the goods for the defendant Company.
Furthermore, he stressed the fact that the evidence of Doros
Vrahimis was on an entirely different line than that in the state-
ment of defence, in which the appellant Company denies any
transactions during the material period with the plaintiff
Company.

We have read the judgment of the trial Court and we have
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considered carefully the arguments advanced by counsel! before
us. It was admitied by the appellants that Joseph Pavlou,
the person who acknowlsdged the account was ome of the
Directors who was authorised to purchase goods for the hotel
but his authority in the present case, is disputed as he had ccased
to be a Director, a faw days prior to the date referred to in the
written acknowledgment of the account and in consequence,
at the material tim> he was lacking of any authority to bind
the Company. It has also been admitted that it was never
brought 1o the notice of the plaintiff or to anybody else by
publication or otherwise, that Joseph Pavlou was not binding
the defendant Company any more. The plaintiff mentioned
that he came to know about this, for the first time, after the
account was staled and signed by Joseph Paviou but at no time
carlier,

As to the position of a Director vis—a—vis the Company,
reading from Palmcr’s Company Law, 22nd Edition, Vol. I,
at p. 627, para 58-04, the following is stated under the heading,
“Directors as agents of company” :—

“Contracts on behalf of company.

Directors are, in the eyes of the law, agents of the company
for which they act, and the general principles of the law of
principal and agent regulate in most respects the relationship
of the company and its directors. This position has long
been established and in Ferguson v. Wilson {1366) L.R.
2 Ch. 77, Cairns L.J. said (at p. 89):-

‘What is the position of directors of a public company?
They are merely agents of a company, The company
itself cannot act in its own person, for it has no person,
it can only act through directors, and the case is,
as regards those dirzciors, merely the ordinary case
of principal and agent. Wherever an agent is liable
those diractors would be liable; where the liability
would attach to the principal, and the principal only,
the liability is the liability of the company’.

Hence, where directors make a contract in the name of or
purporting to bind thz company, it is the company—the
piincipal—which is liable on it, not the dirsctors; they
are not personally liable unless it appears that they under-
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took personal liability by contracting in their own names:
but if they contract for the company without using the word
‘limited’ as part of the narie they will incur pzrsonal liabi-
ity (s. 108(4) ). Where directors contract in their own
names but really on behalf of the company, the other party
to the contract can, generally, on discovering that the
company is the real principal, sue the company as
undisclosed principal on th: contract”.

It is the general rule, under the law of agency, that an agent
acting within the scope of his usual authority and iransacting
business with third parties is binding the principal. The law
as to the authority of an agent to bind the principal including
that of the Director of the Company to bind the Company in
transactions with third parties has been summarised by Lord
Denning, M.R. in Hely Hutchinson v. Brayhead Ltd. and
Another {1967] 3 All E.R. 98 at pp. 101, 102.

“ ..l necd not consider at length the law on the authority
of an agent, actual, apparent or ostensible. That has been
done in the judgments of this Court in the case of Freeman
& Lockyer (a firm) v. Buckhurst Park Properties (Mangal)
Ltd. 1t is there shown that actual authority may be express
or implied. It is express when it is given by express words,
such as when a board of directors pass a resolution which
authorises two of their number to sign cheques. It is implied
when it is inferred from the conduct of the parties and the
circumstances of the casz, such as when the board of dire-
ctors appoint one of their number to be managing director.
They thereby impliedly authorise him to do all such things
as fall within the usual scope of that office. Actual autho-
rity, express or implied, is binding as beiween the company
and others, whether they are within the company or outside
it.

Ostensible or apparent authority is the authority of an
agent as it appears to others. It often coincides with actual
authority, Thus, when the board appoint one of thair
number to be managing director, they invest him not only
with implied authority, but also with ostensible authority
to do all such things as fall within the usual scope of that
office. Other people who see him acting as managing
director are entitled to assume that he has the usual autho-
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rity of a managing director. But somstimes ostensible
"authority exceeds actual authority. For instance, when
the board appoint the managing director, they may expressly
limit his authority by saying he is not to order goods worth
more than £300 without the sanction of the board, In
that case his actual authority is subject to the £500 limita-
tion, but his ostensible authority includes all the usual
authority of a managing director. The company is bound
by his ostensible authority in his.dealings with those who
do not know of the limitation. He may himself do the
‘holding out’. Thus, if he ordeis goods worth £1.000
and signs himself ‘Managing Director for and on behalf
of the company’, the company is bound to the other party
who does not know of the £500 limitation (sec British
Thomson—Houston Co. Ltd. v. Federal European Bank Ltd.
which was quoted for this purpose by Pearson L.J. in
Freeman & Lockyer v. Buckhurst Park Properties (Mangal)
Ltd). Even if the other party happens himself to be a
director of the company, nevertheless the company may
be bound by the ostensible authority, Suppose the
managing director orders £1.000 worth of goods from a
. new director who has just joined the company and does
not know of the £3500 limitation, not having studied the
minute book, the company may yet be bound”.

In the present casc there is no allegation that Joseph Pavlou
as a Director of the Company was acting in excess of his autho-
rity or that his acts were ultra vires and not within the usual
or implied authority of such Director acting as agent of the
Company. On the contrary, it is admitted in the evidence on
behalfl of the appellant, that Joseph Pavlou was responsible
to purchase gocds for the account of the Company. In conse-
quence, once the said Joseph Paviou was acting within the actual
or apparent authority of the Company and within his powers
as Director of the Company, he was binding the company
for purchases made for the account of the company.

The next question to be considered is whether on the date
when Joseph Pavlou acknowledged the account for the defendant
he could bind the defendant, in view of the fact that he had
resigned from being one of the Directors of the Company a
few days earlier and in consequence his authority to act for the
Company had bzen terminated.

91



Savvides J. Hotel & Caterlng v. Pilava (1982)

Under our Law of Contract, Cap. 149, s. 168, provision is
made as to the effect of the termination of agency on third
persons as follows:

“S. 168. The terminmion of the authority of an agent
does not so far as regards the agent, take eflect before it
becomes known to him or, so far as regards third persons,
before it bzcomes known to them®,

At Common Law, unilateral revocation or termination of
the agency by the principal will not affect third parties, as long
as the agent is acting in authorised or apparently authorised
manner, unless and until the third pariy has notice of the fact
that the agent’s authority has been terminated. Revocation
of agency by the principal terminates immedialely the agent’s
actual authority to act for him. However, the agemt may still
appear to third parties to be vested with authority to bind the
principal. The fact that survival of apparent authority in the
agent may mislead innocent third parties, has led to the Common
Law rule, that if, after revocation a principal denies to hold
out his agent as having authority to act for him, then the
principal will be held liable to third parties on contracts
concluded by his agent, provided that third parties have not
had notice that the agent’s authority has besen terminated. 1t
is not necessary for the principal to personally furnish third
parties with notice of revocation. Provided that they learn
of termination of the agent’s authority from a trustworthy
source they will be fixed with notice,

Thus, in Trueman v. Loder [1840) 11 A & E 589; 9 L.J.Q.B.
165, the principal was held liable for the price of goods supplied
to his agent after the authority of such agent had been revoked.
The defendant in that casz had employed a certain agent for a
number of years and it was common knowledge to the mercantile
community that this agent acted on his behalf. The defendant
revoked his authority. However, the agent then proceeded
to enter into a contract for the sale of tallow to a third party.
No tallow was delivered and Lord Denman, C.J. held that
since the purchaser had no notice that the agent’s authority
had been revoked, the principal was liable to him for the non—
delivery of the merchandise.

This decision was followed by the Appellate Division of the
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Supreme Court of Alberta in Morgan v. Lifetime Building
Supplies Ltd. (1967) 61 D.L.R. 178, where an agent after the
termination of his authority, unknown to the third party,
purported to cancel an instalmeat contract previously nego-
tiated for the principal, substituting a cash contract and received
the cash in his capacity as agent, thereupon fraudulently
converting it to his own use. The principal was held liable to
reimburse the third party.

In Curlewis v. Birkbeck [1863), 3 F & F 894, the principal
gave the agent horses to sell for him. This was done and the
third party who bought the horses paid the agent. Unknown
to the third party, the agent’s authority had been revoked before
the sale. It was held that the payment was valid as against
the principal.

The same principles were also followed in Watteau v. Fenwick
[1893] 1 Q.B.D. 346, the facts of which were shortly as follows:
The owner of a public house employed an agent to act as its
Manager. The principal whose name did not appear in public,
expressly prohibited his Manager from purchasing certain
kinds of goods from third parties. The Manager, however,
bought some cigars for the pmpose of business and when later
the principal was discovered and sued, it was hzld by the Court
that the class of the act was one “usually confined to an agent
of that contract” and that, therefore, the principal was liable
for the purchase money.

Another material fact which the Court rightly took into consi-
deration, is that though in the pleadings the defendant denied
any transaction beiween the defendant Company and the
plaintiff, D.W.1 in giving evidence for the defendant admitted
such transaction and that a balance of £100 was due to the
plaintiff in 1971 which, as he alleged, was paid during 1972.
Furthermorz, there is no allegation in the pleadings for any lack
of authority on the part of Joseph Pavlou to bind the Company
or any allegation of fraud or conspiracy between plaintiff and
Joseph Pavlou to defraud the defendant Company (which is
one of the allegations in ground S of this appeal). Undec the
Civil Procedure Rules, Order 19, rule 5, when fraud is alleged,
it has to be pleaded and full particulars thereof shall be stated
in the pleadings. Rule 5 reads as follows:

“In all cases in which the party pleading relies on any
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misrepresentation, fraud, breach of trust, wilful default
or undue influence, full particulars thereof shall be stated
in the pleadings. In the case of fraud the alleged fraudulent
acts must be specially set out and it must be averred that
such acts were done fraudulently™.

A party, therefore, who has not made such allegation in his
pleadings cannot rely on such ground on an appeal without
having ever applied during the trial to have his pleadings
amended accordingly. The trial of a case has to proceed on
the pleadings and the main object of the pleadings is to narrow
the issues beiween the parties and clarify what is in issue. As
it was held by Vassiliades, P. in Courtis and Others v. Iasonides
(1970) 1 C.L.R. 180 at pages 182 and 183:—

“The pleadings in an action are the foundations of the litiga-
tion; they must be carefully prepared as the set of rails
upon which the trial of the case will run. The Civil Proce-
dure Rules (Or. 19 r. 4) are clear on the point; and daily
practice lays stress on the need to apply strictly this rule.
A case is decided on its pleaded facts to which the law must
be applied. If in the course of the trial it appzars that a
party’s pleading requires amendment, steps for that purpose
must be taken as early as possible in order to give full
opportunity to the parties affected by the amendment to
meet the new situation; to run their case, so to speak, on
the new rails™.

In the case before us, the appellant has failed to persuade
us that the judgment of the trial Court was wrong and, therefore,
the appeal is dismissed with costs in favour of the respondent
against the appellant.

Appeal dismissed with costs.
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