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[A. Loizou, SAVVIDES AND STYLIANIDES, JJ.]
CHARALAMBOS CHRISTODOULQU PEYIOTIS

AND ANOTHER,
Appellants- Applicants,

ANDREAS CHRISTODOULOU POLEMIDIS,
Respondent,

{Civil Appeal No. 5239).

Immovable Property—Right of way—Termini (route) of the access

*

—Determination of, by Director of Lands and Surveys—Section
114 of the Immoavable Property (Tenure, Registration and Va-
luationy Law, Cap. 224 and rule 6 of the Immovable Property
{Granting of Access) Rules, 1967—Director failing to take into
consideration an alternative route which admittedly was the best
—And took inte consideration facts which he ought not to take
—Hix decision wrongly reached—Set aside.

This was an appeal against the judgment of the District Court
of Paphos whereby the decision of the Director of Lands and
Surveys Department granting a right of way in favowr of re-
spondent’s immovable property over appellants’ land was up-
held. The right of way was granted under the provisions of
section 11A* of the Immovable Property (Tenure, Registration
and Valuation} Law, Cap. 224 (as amended) and under the
provisions of rule 6** of the Immovable Property (Granting of
Access) Rules, 1967. The termini - route - of the access granted
was 1unning acioss the middle of the properties of the appel-
lants and the D.L.O. clerk who carried out the local inquiry
and who in substance took the sub judice decision did not
think fit to examine amny other possible or alternative route.
The D.L.O. clerk decided as he did because about 30 fi. from
the public pathway and upto the end of one of appellants” plots

Section 11A is quoted at pp. 445-446 post.

** Rule 6 is quoted at pp. 448-449 post.
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1 C.LR. Peyiotis v. Polemidis

there was a “sort of a road”, which in effect was nothing moie
than a temporary layout made by the appellants when they
weie in the process of developing by excavators their properties.
According to the D.L.O. clerk if the so-called road was not in

5 existence the best route would be along the northern boundary
of appellants’ plots (route 13-14 on the plan).

Held, that in the light of the clear evidence of the local in-

quiry clerk adduced by the respondent and accepted by the

District Court, the decision appealed against was wrongly

10 reached in the sense that the Diiector andfor the land local

inquiry clerk failed to consider at all route 13-14 which ad-

mittedly was the best, being shorter, less injurious, running

along the northern boundaries of the servient tenements and

reaching the main road and not the pathway, and he took into

15 consideration the existence of a 10ad which in substance and in

fact was not a road but only a temporary construction made

by the appeilants not from the pathway to the other end of

their properties but along part of the extent of one of their

plots as a temporary means for their convenience for the de-

20 velopment of their lands; that in reaching the decision as to

the termini, {(“katefthinsis™}), the Director failed to take into

consideration facts which he cught to; that ke did not advent to

route 13-14 and he took into consideration facts which he ought

not to, the existence of the so-called “'road” in one of appellants’

- ——- --25-—. .plots_which was not a road; accordingly the appeal will be
allowed, the decision of the Direcfor will be set aside-and-a - — — —— _

fresh inquiry and a pew process to be taken by him in the

exercise of his power under s.11 of Cap. 224 and the Immovable

Property (Granting of Access) Rules.

30 Appeal allowed,

Cases referred to:
Re Sidebotham [1880] 14 Ch. D.458;
Ealing Borough Council v. Jones [1959] 1 All E.R. 286 at p, 289;
A-G. of Gambia v. N'Jie [1961] 2 All E.R. 504 at p. 511;
35 Valana v. Republic, 3 R.8.C.C. 91;
Charalambides v. Republic, 4 R.8.C.C. 24;
Georghiou v. HjiPhesa (1970) 1 C.L.R. 58;

Kafieros and Another v. Theocharous and Others (1978) 1 C.L.R.
619,
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Appeal.

Appeal by applicants against the judgment of the District
Court of Paphos (Laoutas, D.J.) dated the 2lst May, 1973
(D.L.O. Appeals Nos. 11/72 and 12/72) whereby the decision
of the Director of Lands and Surveys Department granting
right of way in favour of respondent’s is immovable property
over appellants’ land was upheld.

E. Efstathiou with D. Koutras, for the appellants.

G.I. Pelaghias, for the rcspondent,
Cur. adv. vult.

A. Loizou J.: The judgment of the Court will be delivered
by Stylianidcs, J.

StyLiaNES J.:  This appeal is dirccted against the judgment
of the District Court of Paphos whereby the decision of the
Director of Lands and Surveys Department granting right
of way in favour of respondent’s immovable property over
appellants’ land was upheld.

The appellants are husband and wife. The appellant—
husband is the registered owner of plots 89 and 88/2 of Sheet/
Plan 45/21 and Plot 691/2 of Sheet/Plan 45/20 of Kili village,
and the wife is the registered owner of plots 690 and 691/1
of Shect/Plan 45/20.

The respondent is the registered owner of a vineyard shown
on the D.L.O. maps as plot 92, Sheet/Plan 45/21, of Tsada
village. This is an enclaved property and has no access on
any public road. Plot 92 is abutting plot 88/2. Plot 690
has as its boundary the public road. All the said plots of
the appellants on the plan are adjacent the one to the other
and form one entity though each is coversd by separate
registration in the name of the appellants separately, as afore-
said.

The respondent applied to the D.L.O. of Paphos by
Application No. 1710/71 under s.11 A of the Immovable Property
(Tenure, Registration' and Valuation) Law, Cap. 224, as
amended, for a right of way over the immovable property
of the appellants.

The material part of s.1iA before its amendment by Law
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16/80, i.e. as in operation at the material time, was in the
following terms:-
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“11A.<1} Notwithstanding the provisions of this Law,
if any immovable property is, for any reason, in such a
way enclaved as to be lacking the necessary access to a
public road, or if the existing access is inadequate for its
proper use, development or utilization, the owner of such
immovable property shall be entitled to claim an access
over the adjacent immovable properties on payment of
a reasonable compensation.

For the purposes of this sub-section ‘access’ includes
the right of conducting water through channels or pipes
or any other suitable means.

(2) The route of the access and the extent of the right
to the use thereof, as well as the compensation payable
shall be determined by the Director after previous notice
to all interested parties.

(3) There shall be no obligation of the neighbouis to
provide an access if the communication of the immovable
property to the public road has ceased through a voluntary
act or omission of the owner thereof.

(4) If, as a result of the alicnation of a part of the immo-
vable property, the communication of the part alienated
or of the remainder to the public road has been cut off,
the owner of the part through which the communication
had heretobefore been made shall be obliged to provide
an access. The alienation of ome or more immovable
properties belonging to the same owner shall be asmmllated
to the alienaticn of a part.

(5) If, as a result of the opening of a new access or for
any other reason, the need for the access established has
ceased, the owner of the immovable property over which
it is exzrcised shall be entitled to claim that it be abolished
on his returning the compensation paid.

(6) An access granted under this section shall be deemed
to be a right, easement or advantage acquired under the
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provisions of section 11 of this Law, and the provisions
of this Law shall apply to any such access.

(7) The Council of Ministers may make regulations regu-
lating any matter requiring to be regulated for the better
application of this section and, in particular, the procedure
to be followed for the purposes thereof:

Provided that regulations made under this subsection
shall be laid befors the House of Repiesentatives which
shall within fifteen days of such laying decide thereon.
In the event of approval or amendment of the regulations
so laid, they shall come into operation as approved by the
House of Representatives.

(8) The provisions of this section shall not apply to state
land of any nature, without a specific d:cision of the
Council of Ministers in this respect and on such terms
and conditions as may be provided in the decision”.

The D.L.O. purporting to act under the provisions of the
Law and the rules mads by the Council of Ministers, the Im-
movable Property (Grant of Access) Rules, 1967 made under
s. L1A (7) issued and served the presciibed notices; a local
inquiry was carried out on 6.3.1972 by Demos Panayiotou,
a D.L.O. clerk, 2nd grade, in the presence of the respondent’s
father, the appellants and a representative of the chairman
of the village committece. After the local inquiry the Director
decided to grant a right of way in favour of plot 92 over plots
88/2, 89 and 690, the termini of such right being from the
boundary line of plots 92 and 88/2 along th2 eastern boundary
of plot 88/2, along the southern boundarie: of plots 89 and
690, ending to a narrow public road or pathway. He made
the necessary valuation and decided the compensation to be
paid by the owner of th: dominant tenement to the owners
of the servient temements. This decision was communicated
to the interested parties, including the appellants, by notices
dated 30.3.1972. On a map attached the direction of the passage
was marked with red dotted linzs. The appellants using the
machinery of s.80 appealed to the District Court of Paphos.

Section 80 reads as follows:-

“Any person aggrieved by any order, notice or decision
of the Director made, given or taken under th2 provisions
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of this Law may, within thirty days from the date of the
communication to him of such order, notice or decisicn,
appeal to the Court and the Court may make such crder
therecon as may be just but, save by way of appeal as
provided in this section, no Court shall entertain any
action or proceeding on any matter in respect of which
the Director is empowered to act under the provisions
of this Law. -

Provided that the Court may, if satisfied that owing
to the absence from the Colony, sickness or other reasonable
cause the person aggrieved was prevented from appealing
within the period of thirty days, extend the time within
which an appeal may be made under such terms and condi-
tions as it may think fit”.

“A person aggrieved” is, in thc absence of any definition
in the particular context, incapable of any precise explanation.
It is a phrase, however, which is continuously used in modern
statutes without any explanation or definition being given in
the statute. Ever since the judgment of James, L.J., in the
case of Re Sidebotham, [1880] 14 Ch.D. 458, it has been generally
accepted that the words “person aggrieved” in a statute connote
the person with a legal grievance, that is to say, someone whose
legal rights have been infringed.

Donovan, )., in Ealing Borough Council v. Jones, [1959]
1 All E.R. 286, said at p. 289:-

“If one came to the expression ‘person aggrieved by the
decision’ without reference to judicial authority one
would say that the words meant no more than a person
who had the decision given against him; but the courts
have decided that the words mean more than .that and
have held that the word ‘aggrieved’ is not synomymous
in this context with the word ‘dissatisfied’. The word
‘aggrieved’ connotes some legal grievance, for example,
a deprivation of something, an adverse effect on the title
to something, and so on”.

Lord Denning in A.-G. of Gambia v. N'Jie, [1961] 2 All
E.R. 504, at p. 511, said that the definition adopted by James,
L.)., in the Re Sidebotham case above should not be regaided
as exhaustive and he continued:—
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“The words ‘person aggricved' are of wide import and
should not be subjected to a restrictive interpretation.
They do not include, of course, a mere busybody whe is
interfering in things which do not concern him, but they
do include a person who has a genuinc grievance because
an order has been made which prejudicially affects his
interests”,

A person aggrieved is almost synonymous with a person
having a legitimate interest in public administrative law. In
any view of the law as to “aggrieved persons”, the appellants
are within the ambit of “aggrieved persons” and they were en-
titled to appeal to the District Court against the decision of the
Director.

The Immovable Property (Granting of Access} Rules, 1967,
official Gazette 1967, Supplement No. 3, p.282, rule 6 reads
as follows:

*6.—(1) 'O Awvbuvts, xaroTmv émTotiov Epeivms kel peAéTng
ety TEOV oxeTIRGY oroixelow kal yeyovdtwv, kabopile
v ketevbuvow Tis Si10Bou, TV ExTaow ToU Tpds ypfiow
aUriis SikaudpaTos TOU &mokTdvTos pépous kal v U’
oTou  koTaPAnTéay  &mofnuiwow, kol yvwoTomorsT ToV
U’ olrrou kafBopiopdy Tév fepdToov ToUTwv Tpds TovTa
& Evdiagepdusva pépn.

(2) ’Ev mrepimrrwoe Utrdplecos kad dAAov 1) EAAwv dxiviTwov
1AV ToU Souvdevovtos dkivfiTou T& dmoia kaTd THY yvouny
Tou AleuBuvtol elvon kaTédAnAa S1& THY Snuoupyiav 5i1650u
Er aUTGv, & Aiufuviis SdvaTon v dvaBdin Tov xaBopiapdv
1fis adrouptvns Giddou xai v LnTion Topd ToU dToKTHVTOS
pipous Otroos, EvTds tEfjkovTar fiuepdiv dmd TS Ekppdoecs
Tijs TotorTns yveouns Utrd ToU Atevbuvtou Tepl Tijs Urdplews
kal EAAwv kaToAAAwv skt Si& THY Snuioupyiav Si166ou
tw’ olrdv, Embwon els Tév {BiokThTv § ToUs SioxrhiTos
16V ToroUTev dxwiTewv THv Ev 16 Kavoviondd 3 mrpovooupévny
eidomoinow, kal &ml 1§} ouppopplooel Tou dmroxT&VTOS BEpOUS
Tpds T&s wpovolas Tou KavoviouoU 4 xai ToU Alsvbuvtou
Tpds Tas povoios Tou KavowopoU 5, & AevBuvtis kaTtdmv
vias EmTotriou EpeUvns kai pehfTns Tty TRV OXETIKGV
otoixelwy kal yeyovdTov kai &mi T oxomd &mes TporAndi

i mkpoTépa Buvathy {nufa, dxAnpla fi Tahaiwpla &roga-
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olle tmi molov fj &wl Tolwv drviireov 8& mapaywpnéf 1
BloBos kai xafopiler THv xarelBuvawy Tijs Si1d8ou, THY ExTaow
ToU Trpds Xpiiow alrriis BikoupaTos Tou &mokTdvTos pépous
xal Ty U’ olrrou koTaPAntéav dmolnupiwo, kol yvwoTto-
Tolel Tov U’ olrrol kefopiopov TGy Bepdrwv ToUTwv Trpds
whvTa T SvBlagepdueva pépn”.

(*“6(1) The Director after a local eniquiry and considera-
tion of all the relsvant material and facts, fixes the route
of the access, the extent of the right to the use thereof by
the acquiring party as well as the compensation payable
by him and notifies all interesed parties of the determi-
nation by him of these matters.

(2) In the case of the existence of another or other
immovable properties other than the servient temements
which in the opinion of the Director are suitable for the
creation of an access on them, the Director may postpone
the determination of the applied for access and to request
from the acquiring party, within sixty days from the expres-
sion of such opinion by the Director as to the existence of
other suitable movable properties for the creation of access
on them, to serve on the owner or owners of such immova-
ble properties the notice required by rule 3 and on the
acquiring party complying with the provisions of rule 4
and the Director with the provisions of rule 5, the Director
after a new local enquiry and consideration of all the rele-
vant material and facts and with the intention of causing
the least possible damage, nuisance or hardship determines
on which of the immovable properties will the access be
granted and fixes the route of the access, the extent of the
right to the use thereof by the acquiring party and the
compensation payable by him, and notifies all interested
parties of the determination by him of these matters”).

The Director is empowered after a local inquiry and con-
sideration of all relevant factors to fix the direction and extent
of the access. In doing so he has to take into account the caure
of the least possible damage, nuisance or inconvenience. The
Director is vestad with discretionary powers and determines
private rights. His decision is outside the ambit of paragraph
1 of Art. 146 of the Constitution. (Savvas Yianni Valana v.
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The Republic, 3 R.S.C.C. 91; Theocharis Charalambides v.
The Republic, 4 R.S.C.C. 24).

The Director and the land registry clerk who acts on his behalf
is an arbitrator and his function is quasi-judicial. (Constantinos
Nicolaou Georghiou v. Evangelia HjiGeorghiou HjiPhesa,
(1970) 1 C.L.R. 58). His quasi-judicial decision is #n cssential
part of an administrative process. The rules of procedure pro-
vided in the law have to be observed. In determining a route
due consideration to alternative routes has to be given.

The District Court in reviewing the decision of the Director
should follow the principles applied by the Supreme Court in 1is
administrative jurisdiction in the domain of public law with the
only diffeicnce that the District Court in deciding an appeal
under s.80 cf Cap. 224 is empowered to substitute its own
discretion for that of the Director whereas in a recourse under
Art. 146 of the Constitution the Supreme Court cannot sub-
stitute its own discretion for that of the administration.
(Kafieros & Another v. Theocharous & Qthers (1978) 1 C.L.R.
619). The District Court may make such order as may be just.
(Section 80 of Cap. 224).

The District Court had bzfore it the reasoned decision signed
by the District Lands Officer for the Director. Evidence was
adduced by both sides.

R.W.1, Demos Panayiotou, is the D.L.O. clerk who carried
out the local inquiry and who in substance took ths decision.
His evidence was accepted by the trial Court, He admitted that
the termini - route - of the access granted was along the boun-
daries of plots 690, 691, 89 and 691/2, thus running across the
middle of the properties of the appellants, if considered as one
entity, but he reach:d that decision because about 30 ft, from
the public pathway and upto the end of plot 690 there was a
“sort of a road” which in effect was nothing more than a
temperary layout made by the appellants when they were in
the process of developing by excavators and otherwise their
properties. He did not think fit to examine any other possible
or alternative route. He stated that if the so-called road was
not in existence, the best route would be along No. 13-14 on
the plan (exhibit No. 2), that is to say, along the northern
boundary of plots 88/2, 89 and 690. Route 13-14 starts from
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the main public road in the area and runs along the edge of
plots 690, 89 and 88/2. It is shorter to the one determined by
him. He admitted that plots 691/2, 89, 690 and 690/1 are one
unity on the spot with the exception of some natural “ochtos”
at some points which could be demolished in the development
of these lands. The best route would be along the line from
point No. 13-14 on the plan (exhibit No, 2); if a road or a
passage cuts a property into two, the property is injuriously
affected.

Therc was evidence before the District Court that in 1972
there was no more any rcad in plot 690 as, having served the
purpose of its construction, the “road” was demolished by the
appellants.

In the light of this clear evidence of the local inquiry clerk
adduced by the respondent and accepted by the District Court,
we are of the view, and so hold, that the decision appealed
against was wrongly reached in the sense that the Director and
for the land local inquiry clerk failed to consider at all route
13-14 which admittedly was the best, being shorter, less in-
jurious, running along the northern boundaries of the servient
tenements and reaching the main road and not the pathway,
and he took into consideration the existence of a road which
in substance and in fact was nct a road but only a temporary
construction made by the appellants not from the pathway
to the other end of their properties but along part of the ex-
tent of plot 690 as a temporary means for their convenicnce
for the development of their lands. In reaching the decision as
to the termini, (“katefthinsis”), the Director failed {0 take into
consideration facts which he ought to. He did not advent to
route 13-14 and he tock into consideration facts which ought
not to, the existence of the so-called “road” in plot 690 which
was not a road,

In view of the foregoing the appeal will be allowed.

It gave us some concern whether to make an order ourselves
but in view of the fact that this appeal for reasons wholly un-
connected with the Court but only with the litigants, it was
taken up by this Court as late as May, 1972, and the con-
ditions in the area might have radically changsd, we prefer only
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to set aside the decision of the Director and direct a fresh inqui-
ry and a new procoss to be taken by him in the exercice of his
power under s.11 and the Immovable Property (Grant of
Access) Rules.

With regard to costs, we sce no reacon why the costs should
not follow the event both in this Court and in the Cowit below.

Appeal allowed with costs.
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