(1981)

1981 November 14
[TRIANTAFYLLIDES, P]

IN THE MATTER OF AN APPLICATION BY KYRIAKOS
PH. DROUSHIOTIS, FOR ORDERS OF PROHIBITION
AND CERTIORARI,

and

IN THE MATTER OF RENT APPLICATION NO. 211/78
BEFORE THE DISTRICT ‘COURT OF LIMASSOL.

{Application No. 28{79).

Certiorari—Rent tribunal—Certiorari lies to .bring up and quash
decision of rent tribunal if it has acted without jurisdiction—
Consent judgment—Burden lies on applicant to persuade Court
that certiorari lies for the purpose of quashing a consent judgment
even if it has been given withowt jurisdiction.

Landlord and tenant—Statutory tenancy—Determination of rent—
Section 7 of the Rent Control Law, 1975 (Law 36{15)—Court
not acting without jurisdiction in fixing rent with the consent
of the parties and without conducting the enquiry envisaged by
section T—No certiorari or prohibition lies.

This was an application, for an order of certiorari to quash,
and an order of prohibition in order to prevent the execution
of, a judgment given by consent*® by the District Court of
Limassol in a rent application by means of which the rent of
the premises, which have been in the possession of the applicant
ag a statutory tenant, was fixed at £160.—per month.

The proceedings in the Court below have bezn initiated by
the landlord who sought an increase of the rent under section
7 of the Rent Control Law, 1975 (Law 36/75).

————

* The relevant record of the Court is quoted at pp. 711-12 post.
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Counsel for the-applicant: contended that under section 7%
above, the rent of the premises concerned could not be increased
by agreement of the parties, but only by a decision of the trial
Cour as regards what was the, reasonable rent in the circum-
stances -.nd that, in this connection, the trial Court had to carry
out the necessary for this purpose inquiry..

Counsel for the respondents submitted that, in any event,
even assuming, without conceding, that the trial Court could
not have made the complained of order under section 7, above,
the Supreme Court cannot quash by certiorari its judgment,
because certiorari does not lie in respect of judgments of inferior
Courts of civil jurisdiction, such as that of the trial Court in
the present case.

Held, (1) that in the present instance the District Court acted
as a tribunal set up under section 4(1) of the Rent Control
Law, 1975 (Law 36/75); that certiorari lies to bring up and
quash a decision of such tribunal which has acted without juris-
diction; and that, therefore, assuming that the trial Court
in this case acted without jurisdiction in giving its complained
of judgment, this Court would certainly have possessed compe-
tence to intervenc by means of certiorari in order to quash
such judgment; that this Court would not be prepared to grant
an order of certiorari in this particular case, even if the trial
Court had acted in excess of its jurisdiction because it is faced
with a judgment which was given by consent and it has not
been persuaded, in the present case, by the applicants, on whom
the burden lay to do so, that certiorari lies for the purpose of
quashing a judgment given by consent, even if it has been given
without jurisdiction.

Section 7 reads as follows:

“7.~(1) No increase of rent of dwelling houses or business premises
may be imposed on a statutory tenant save as in this law provided.

{2) It shall be lawful for the tenant or the landlord of any dwelling
house or business premises, if he considers himself to be aggrieved,
to apply to the Court to determine the rent payable in respect of such
dwelling house or business premises.

(3) Where any such application is made to the Court, the Court shall
consider it and, after making such enquiry as it may think fit, and giving
to each party an opportunity of being heard, and taking into considera-
tion all the circumstances, shall either approve the rent payable under
the tenancy or increase or reduce it to such sum as the Court may think
reasonable, and the sum so determined shall be deemed to be the rent
payable by the tenmant to the landlord”™.
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On the question whether or not the consent judgment was given
without jurisdiction:

Held, that though when dealing with an application for the
determination of rent, under section 7 of Law 36/75, the trial
Court has to make such inquiry as it may deem fit, giving to
each party an opportunity to be heard and taking into consi-
deration all the circumstances of the case; and that though
in the present instance the trial Court before giving the
complained of consent judgment did not conduct an inquiry
by hearing evidence, because it had before it the statements
of counsel for the parties that they had reached an agreement
by means of which the rent of the premises was fixed at C£160
per month as from January 1, 1979, this Court cannot accept
that when the parties to a rent application under section 7
agrec as regards what is in their view the reasonable rent of
the premises concerned, the trial Court has, in any event, to
conduct always an inquiry by hearing evidence on the issue
of what is the reasonable rent; that the Court in such a case
may decide to limit jts inquiry to the extent of relying on the
agreement of the parties as regards what is the reasonable rent;
that, therefore, this is not a case in which the trial Court has
acted without jurisdiction in fixing, under section 7 of Law
36/75, as it has done, with the consent of the parties before it,
the reasonable rent of the premises concerned, or that there
exists, in this respect, an error of law on the face of the record
of the proceedings of the trial Court; accordingly this Court
is not satisfied that there exists any ground entitling it to grant
the order of prohibition applied for by the applicant and it
would not, for the same reason, have granted an order of certi-
orari as applied for by the applicant, even assuming that it
had been satisfied that certiorari lies in respect of a judgment
given by consent {Lambrianides v. Mavrides, 23 C.L.R. 49 distin-
guished).

Application dismissed,

Cases referred to:

In the matter of an application by Yunnis Vanezis, 19 C.L.R, 26;

R. v. Fulham, Hammersmith and Kensington Rent Tribunal,
[19511 1 All E.R. 482;

R. v. Furnished Houses Rent Tribunal for Paddington and St.
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Marylebone, Ex. parte Kendal Hotels Ltd. [1941] 1 All
E.R. 448;

R. v. Agricultural Land Tribunal for the South Eastern Area,
Ex Parte Bracey [1960] 2 All E.R. 518 at p. 520;

R. v. His Honour Judge Sir Donald Hurst, Ex Parte Smith [1960]
2 All E:R. 385;

R. v. His Honour Judge Sir Shirley Worthington-Evans, Clerken-
well County Court, Ex Parte Madan and Another [1959]
"2 All 'ER. 457;

R. v. Bloomsbury and Marylebone County Court, ex parte Viller-
west Lid. [1975] 2 All ER.. 562 and, on appeal [1976] 1|
All E.R. 897;

Lambrianides v. Mavrides, 23 CL.R. 49,

Application.

Application for an order of certiorari in order to quash and
an order of prohibition in order to prevent the execution of a
judgment given by consent in Limassol Rent Appl. No. 211/78.

A. Myrianthis, for the applicant.

Y. Potamitis, for the respondents.
Cur. adv. vult.

TRIANTAFYLLIDES P. read the following judgment. By means °
of this application the applicant, who was the respondent in rent
application No. 211/78 in the District Court of Limassol, seeks,
in effect, an order of certiorari in order to quash, and an order
of prohibition in order to prevent the cxecution of, a judgment
given by consent in the said rent application on January 9, 1979,

The relevant record of the trial Court reads as folldws:

“Both counsel state that parties have reached a settlement
and the rent of the premises, the subject matter of this
application, is fixed at £160.—per month as from 1.1.1979.

Parties wiil not be at Iiberty to apply for revision of rent
till after the expiration of 2 years as from 1.1.19879.

COURT: In view of what has been stated the rent of the
premises, the subject matter of this application, is fixed
at £160.—per month as from 1.1.1979,
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Parties will not be at liberty to apply for revision of rent
till after the expiration of 2 years as from 1.1.1979.

Each party his own costs”.

It has been contended by the applicant that the trial Court
had no jurisdiction, on the strength of an agrcement of the
parties, to make the above order, by virtue of which the rent
of the premises concerned, which are premises coming within
the ambit of the Rent Control legislation, was increased to
C£160 per month.

It is common ground that the increase of the rent of the
premises, which were in the possession of the applicant in the
present proceedings, as a statutory tenant, had been sought
by his landlords, who are the respondents in the present case,
under section 7 of the Rent Control Law, 1975 (Law 36/75),
which reads as follows:

“7.~(1) Oubenia aﬁinclxs doklov xarowiév § Ku"rcimnudva
SUvaral v EmPAngf &l Beoplov domniaoToU AN s év
TG wapdvTt Néuw Sichappdvercn.

(2) Elven voppov Si& Tdv dvomaaofiy fj Tov {SiokTATy
olagdfirore xarowias fi koraoTiparos, v Bcwpl] fouTdy
NSiknuévoy, vix &mwotetimTon 51 admiecsws el 16 AkaoTripiov
Six Tov xafopioudv ToU Evoiiou ToU mAnpwTéou bv oyéor
Tpos TV TotaUTnv  kKomoikley f kerdoThua.

(3) Eig fiv mepiwrwow UmoPddAsTon Towadtn  aiTnols
els ‘T0 Akaoripov, TO AixcoThpiov eTdler TOUTHY Ko,
xarémw Siefaywyfis Towimms Epelvns ofav ToUTo fifteAs
Becopricer kaTdAAnAov kal Tapoy s €ls v &aoTov TéY Siabikwv
Tiis eUkouplos va TUXN dkpodoews, xal, AauPavoptvior U’
Sy Shwv TéY TEpIETEOEWY, eiTe Eykpivel TO dvolkiov TO TAN-
portéov Buvdipel Tijs dvoiidoenx, elte adldvea 1j Eorrraove ToUTo
eig TowuUTov Trooov olov Té AwcoThpiov fiflehe Bswoprion
Aoywov kol Td olTw kobopioBlv Toodv Bzwpsitan dx T
tvoikiov Td omolov & voiooTis UroypeolUTar v& KaTaPdAr
els rov iBoxthTny”.

(“7.~(1) No increase of rent of dwelling houses or business

premises may be imposed on a statutory tenant save as
in this Law provided.

712

10

15

20

25

30

35



10

i5

25

30

1 CL.R In re Droushiotis Triantafyllides P.

(2) It shall be lawful for the tenant or the landlord of
any dwelling house or business premises, if he considers
himself to be aggrieved, to apply to the Court to determine
the rent payable in respect of such dwelling house or busi-

" ness premijses.

(3) Where any such applicatioa is mad.: to the Court, the
. Court shall consider it and, after making such enquiry
as it may think fit, and giving to each party an opportunity
of being heard, and taking into consideration all the circum-
stances, shall cither approve the rent payable under the
terancy or increase or reduce it to such sum as the Court
may think reasonable, and the sum so determined shall
be deemed to be the rent payable by the tenant to the
landlord™). ‘

It is I think useful, for purposes of proper construction of
the above section 7, to refer, also, to sections 8 and 9 of the same
Law, which together with' section 7 are to be found in such
Law under the heading “Determination and Adjustment of
Rents of Dwelling Houses and Business Premises in Controlled
Areas”. '

The said sections 8 and 9 read as follows:

“8.-(1) O TpwTtokoAAnTts Tou ‘Emapyiakou Awxacrnplou
els v SiaioSocior Tou dmolou dvrikel EAeyyoudvn Treptoyd,
grodla kal Tnpel dmuepcopivoy pnrpdov ik Tols okoous
ToU Tlopdvrros Nopou xal Exet 10 unrpiov Sicbéomov &1
¢mbsopnow UTd ToU kowoUu kaTd Tés {fpycaciuous dpos
To0 ypagsiov kaTETIY TANPWUTS TGV vEVOMITHEVGY BIKetic-
udereav, )

(2) To pnTpiov ETopddeTar olTw kai TnpeiTon Evnuepw-
HEVOY oUTwWS QOTE V& TrePLEXT), dvapopikds TTpos olaobiwoTe
xaroikias f| karaoThpara &v oyéon wpd; T& droia TO TANPW-
éov tvolkiov &vexpifn, NAaTTdin f NUERBN o ToU Awéon-
pfouv Buvépel Tou &pBpov 7 Tov trapdvtos Népov, xaraywpi-
oel—

(@) Tév ororyelwy TRy Tepl v & Adyos kaTonadv fj kara-

’ oTnp&Twy TV vaykedwy Sid T dvayvdpiow TolTwv
wal Tév SvoudTwy TV Siadlkwy TGV dvageporbvev el
THY aiTnow
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(B) Tou tvoikiou & ToUTo bvexpifin, ArerTbn A nulhem
rmd ToU Aagrplov.

9.(1) ‘Ocdoas 1o &volkiov 16 wAnpwtéor §1° olavbimore
xaroikiow f xordomua karaywpilnrar €y pnTpdov ThpoU-
nevov Buvépuer TéY Srardiscov Tol &plpov 8, Bév elvan véuipov
Bidt vov iBroxTiTny, A Kardmv oupgwvias peTaly ooy
xal oloubfjroTe dvoxiaoTov s karoikias f xaTaoTpoaros
v& AapPdvn—

(o) &vovr ToU dvoiklou THS karowklas fi Tov kaTaoripaTos,
tv oyéoel Tpds olowdrmoTe meplobov fiTis EmeTon TS
fiuepopnvias Tfis Tollrrns  xaTaywpicews, TANPWUHY
oloubfiroTe Tooou kb’ UmépPacwy ToU oUTw kKaToyw-
piofrios browdow

(B) ox Gpov Tis mupoywpToews, Gvovecrosws fi ouveyioews
THs fvoikidoews TS xaroikias ) karaoThiMaTos, TWAN-
pwutv oloudtrote mpooTipoy, duopfis fi &AAov Trapo-
polou Troool, Emmpoolitus Tpds TO Evolkiov.

(2) Eis fiv mepinrwow oladniore TAnpwud &yévero 1
fAfiepon kaTd TapdPac Tou E8aplov (1), Té Toodv TavTns
Svaran v& dvaxrdral Umd ToU Trpocdnrov U Tou drolou
ol éyévero™.

(“8.-(1) The Registrar of the District Court, within whosz
jurisdiction a controlied area falls, shall prepare and keep
up to date a register for the purposes of this Law, and shall
make the register available for inspeclion by the public
during office hours on payment of the prescribed fees.

(2) The register shall be so prepared and kept up to date
as to contain, with regard to any dwelling houses or business
premises in respect of which the rent payable has been
approved, reduced or increased by the Court under section
7 of this Law, entries of—

(a) the particulars with regard to the dwelling houses
or business premisss in question necessary for the
identification {hercof and the names of the parties
mentioned in the application;

(b) the rent as approved, reduced or increased by the Court.
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9. Where the rent payabl: for any dwelling house or
business premises is entered in a register maintained under
the provisions of section 8, it shall not be lawful for the
landlord, save by agreement between him and any tenant
of the dwelling house or business premises, to receive—

{a) on account of rent for the dwelling houss or business
premises in respect of any period subszquent to the
date of such entry, payment of any sum in excess
of the rent so entered;

(b) as a condition of the grant, renewal or continuance
of the tenancy of the dwelling house or business
premises, payment of any fine, premium or other like
sum, in addition to the rent.

(2) When any payment had bzen made or received in
contravention of sub-section (I), the amount therzof may
be recovered by the person by whom it was made”™).

It has been argued by counsel for the applicant that under
section 7, above, the rent of the premises concerned could not
be increased by agreement of the parties, but only by a decision
of the trial Court as regards what was the reasonable rent in
the circumstances and that, in this connection, the trial Court
had to carry out the necessary for this purpose inquiry.

Counsel for the respondents has submitted that, in any event,
even assuming, without conceding, that the trial Court could
not have made the complained of order under section 7, above,
our Supreme Court cannot quash by certiorari its judgment,
because certiorari does not lie in respzct of judgments of inferior
Courts of civil jurisdiction, such as that of the trial Court in
the prescnt casz.

I cannot accept as correct the sweeping proposition that certi-
orari never lies in respect of judgments of inferior Courts of
civil jurisdiction.

In Halsbury’s Laws of England, 4th ed., vol. 11, p. 805,
para. 1528, it is stated that certiorari lies to bring up and quash
an order of a county Court where the judge of that Court has
acted without jurisdiction; and, in note 1, at p. 806, it is stated
expressly that certiorari does lie to quash orders of inferior
Courts of civil jurisdiction which have acted without jurisdiction.
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In any event in the present instance the District Court acted
as a tribunal set up under section 4(1) of Law 36/75 and I shall,
therefore, deal, in particular, with the jurisdiction of the Supreme
Court to.control by means of a prerogative order, such as
certiorari or prohibition, the exercise of the jurisdiction of such
a tribunal.

In the case of In the matter of an application by Yannis Vane-
zis, 19 C.L.R. 26, there was, as a matter of fact, entertained and
determined on the merits an application for an order of certiorari
against the decision of a Rent Assessment Board by means of
which there was ordered a réduction of rent, and in the Vanezis,
case, supra, there was referred to, with approval (at p. 33) the
case of R. v. Fulham, Hammersmith and Kensington Rent
Tribunai, [1951] 1 All E.R. 482, from which there appears
clearly that the remedy of certiorari is available in respect of a
decision of a rent tribunal.

In the case of R. v. Furnished Houses Rent Tribunal for
- Paddington and St. Marylebone, Ex parte Kendal Hotels Ltd.,
[1941] 1 All E.R. 448, there was held that certiorari does not
lic to bring up and quash a dccision of a tribunal constituted
under the Furnished Houses (Rent Control) Act, 1946, when
the decision is good on its face and not outside the jurisdiction
of that tribunal. In delivering his judgment in that case Lord
Goddard C. J. said (at p. 449):

*“Certiorari 1s a very special remedy, and when it is sought
in order to bring up the order of a judicial tribunal the
question which has to be considered is whether or not the
tribunal were acting within their jurisdiction. ‘Acting
within their jurisdiction’ is an expression which has been
applied to more than one set of circumstances. It is, for
instance, applied to a case where it is said that a Court
is not properly constituted. It may be that justices or
other members of a Court are alleged to be disqualified
or to have a bias in the matter which should have resulted
in their not sitting and in those circumstances this Court
has never hesitated to grant the writ to bring up the order
to be quashed because the members of a tribunal had no
jurisdiction to give a decision in the case, but it is very
old and definite law that certiorari to quash proceedings
only lies for w.nt of jurisdiction or where the order is
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bad on its facz. It may be bad on its face because, on
fooking at it, the Court can see that the tribunal, in making
it, acted outside their jurisdiction, or it may be shown that
they decided some question which was not before them.
Certiorari will lie for other purposes, such as removing
cases for trial to the High Court, but to—day, we have
only to consider whether or not this order is good on its
face and whether it purports to decide a question which
it was within the jurisdiction of the tribunal to decidz”,

The Rent Tribunal for Paddington case, supra, was followed
later on in R. v. Agricultural Land Tribunal for the South Eastern
Area, Ex Parte Bracey, [1960] 2 All E.R. 518. In delivering
his judgment in that case Lord Parker C. J. said the following
(at p. 520):

“There is a clear distinction between a tribunal that acts
without jurisdiction and one which gocs wrong in law
while acting within its jurisdiction, e.g., in acting on no
evidence or in acting on evidence which ought to have been
rejected or in failing to take into consideration evidence
which ought to have been considered, Those are all
matters of law, and unless the error appears on the record,
no ordcr for certiorari can be obtained”.

Furthermore, useful reference may be made, in this connection,
1o the casts of R. v. His Honour Judge Sir Donald Hurst, Ex
Parre Smith, [1960]) 2 All 385 and R. v. His Honour Judge Sir
Shirley Worthington-Evans, Clerkenwell County Court, Ex
Parte Madan and Another, [1959] 2 All E.R. 457, R. v.
Bloomsbury and Marylebone County Court, ex parte Villerwest
Ltd., [1975] 2 All E.R. 562 and, on appeal [1976] | All E.R. 897.

Assuming, .therefore, that the trial Court in this case acted
without jurisdiction in giving its complained of judgment, |
would certainly have possessed. competence to intervene by
means of certiorari in order to quash such judgment,

There is a reason, howuver, for which T would not bs preparcd
to grant an order of certiorari in this particular case, even if
the trial Court had acted in cxcess of its jurisdiction; such reason
is the fact that [ am faced with a judgment which was given by
consent and 1 have not becn persuaded,-in the present case,
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by the applicants, on whom the burden lay to do so, that certio-
rari lies for the purpose of quashing a judgment given by cons:nt,
cven if it has been given without jurisdiction.

In any event, however, on the strength of the case of Lambria-
nides v. Mavrides, 23 C.L.R. 49, I do think that I possess compe-
tence to grant an order prohibiting the execution of the consent
judgment involved in the present proceedings, if such consent
judgment was given without jurisdiction. I shall proceed,
therefore, to consider now whether or not the said judgment
was in fact given without jurisdiction:

It is true that when dealing with an application for the deter-
mination of rent, under section 7 of Law 36/75, the trial Court
has to make such inquiry as it may deem fit, giving to each party
an opportunity to be heard and taking into consideration all
the circumstances of the case.

In the present instance the trial Court before giving
the complained of consent judgment did not conduct an inguiry
by hearing evidence, because it had before it the statements
of counsel for the parties that they had reached an agreement
by means of which the rent of the premiscs was fixed at C£160
per month as from January |, 1979.

I cannot accept that when the parties to a rent application
under section 7 agree as regards what is in their view the reason-
able rent of the premises concerned, the trial Court has, in any
event, to conduct always an inquiry by hearing evidence on the
issue of what is the reasonable rent. In my opinion, the Court
in such a case may decide to limit its inquiry to the extent of
relying on the agreement of the parties as regards what is the
reasonable rent.

It must not be lost sight of, in this connection, that the Legisla-
ture has attributed great importance to an agreement between
a landlord and a tenant as regards the rent payable for premises
coming within the ambit of Law 36/75, because under section
9 of such Law it is rendered lawful for the landlord to receive
by agreement with the tenant a sum evsn in excess of the rent
fixed as reasonable rent by the Court,

[ am, therefore, not at all satisficé that this is a case in which
the trial Court has acted without junsdiction in fixing, under
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section 7 of Law 36/75, as it has done, with the consent of the
parties before it, the reasonable rent of the premises concerned,
or that there exists, in this respect, an error of law on the face
of the record of the proceedings of the trial Court.

The present case is clearly distinguishable from the Lambria-
nides case, supra, where it was held by the Supreme Court
that the trial Court had acted without jurisdiction in ordering
the eviction of a statutory tenant, because in that case there
was no admission on the part of the tenant that there existed
any ground entitling the trial Court to make an order of posses-
sion by exercising its reclevant statutory jurisdiction.

I am, therefore, not satisfied that there exists any ground
entitling me to grant the order of prohibition applied for by
the applicant and I would not, for the same reason, have granted
an order of certiorari as applied for by the applicant, even
assuming that I had been satisfied that certiorari lies in respect
of a judgment given by consent.

Before concluding this judgment I should point out that the
partics have, in this case, agreed that they would not be at
liberty to apply for a revision of the rent agreed upon by them
till after the expiration of a period of two years and that this
agreement of theirs was incorporated in the consent judgment
of the trial Court.

I have serious doubts, especially in the light of the provisions
of sections § and 9 of Law 36/75, as to whether such a limitation
of the jurisdiction of the trial Court under section 7 of Law
36/75 could have been made a part of the judgment given by
it by consent; but, as I have not been asked to quash on this
ground the relevant part of the consent judgment in question,
I leave thisissue entirely open. In any event, cven if that part of

~ the consent judgment was to be found to be beyond the jurisdi-

ction of the trial Court such a finding would not have affected
the validity of fixing by consent the reasonable rent of the
premises concerned at C£160 per month.

For all the foregoing reasons this application fails and is
dismissed, but in the light of the circumstances of this case
I am not prepared to make an order as regards its costs.

Application dismissed. No order
as 1o costs.
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