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Master and servant—Safe system of work—Duty of master—Appel-
lani, together with other five fellow employees, pushing a scaffold
underneath visible electric wires in disregard of employer’s instru-
ctions—Electrocuted and injured—Employers duty as masters
to take care for safety of their workmen discharged—Supervision—
Whether employer, following the instructions he had given, had
to stay and supervise further the performance of the work.

Breach of statutory duty—Liabifity for—Distinct from liability
for negligence—Regulation 109 of the Building and Works of
Engineering Construction (Safety, Health and Welfare) Regula-
tions, 1973—Carrying scaffold under electrically charged overhead
cable—Instructions by employer to be carried horizontally to
avoid contact with cables—All practicable precautions in the
sense of above regulation 109(2) taken-—No breach of the statutory
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Perentis v. General Constructions (1981)

duty created by the above regulation because of failure to place
barriers.

Words and Phrases—* Practicable” in regulation 109 of the Building

and Works of Engineering Construction (Safety, Health and
Welfare) Regulations, 1973.

The appellant, a skilled metal worker, plumber and welder
was injured, whilst in the employment of the respondents, when
the scaffold which he was pushing together with his fellow
workers came into contact with overhead live electric lines.

The trial Court dismissed appellant’s action, for damages
in respect of the injuries he had sustained, having found that
the foreman of the respondents instructed the appellant, the
senior employee for this particular operation, to remove the
scaffold in question from one place to another by carrying it
horizontally and that for this purpose' he assigned five other
employees to assist him; that there were two routes leading
to the place where the scaffold was to be carried and the foreman
instructed the appellant to use the short route; that for facilitating
matters for this particular mode of transportation, the platforms
of the scaffold were removed and the scaffold itself was placed
sideways in readiness to be lifted up and be carried by the workers
on their hands; that the number of persons assigned for this
job was sufficient for the carrying of the scafiold sideways;
that the appellant was warned at least about low overhead
wire running across the short route and the instructions for
the carrying on hands of the scaffold was to aveid such low
wire; that the appellant, together with his assistants, did use
at first the indicated short route which obviously was more
convenient than using the other one; that they did not follow
the instructions of carrying the scaffold in a horizontal position,
and in the upright position they were pushing it, it could not
pass underneath the encountered low wire; that they turned
back to use the much longer route still push-rolling the scaffold;
and that they were push-rolling the scaffold until they reached
the overhead line when the electricity was conducted to the
scaffold; and hence the accident.

The trial Court further found that there was no breach of
the statutory duty created by regulation 109* of the Building

Quoted at pp. 14-15 post.
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1 CLR. Perentis v. General Constructions

and Works of Engineering Construction (Safety, Health and
Welfare) Regulations, 1973, which makes provision for the placing
of wooden bars for the prevention of any contact with the line
wires, having held that the respondent Company by cffecting
the preparatory work for the removal of the scaffold horizontally,
by the giving of express and clear instructions to this effect
to a competent, trustworthy and sensible employee and by
the assignment of the right number of persons for the due execu-
tion of these instructions, took all possible measures for avoiding
any danger from live overhead lines and therefore there was
no breach of the aforesaid Regulations.

Upon appeal by the appellant against the dismissal of his action:

Held, (1) (after upholding the above findings of the trial Court)
that an employer has a general duty towards his servants to
take reasonable care for his servants’ safety in ali the circum-
stances of the case; that as in this case the accident occurred
in the course of a special operation which was unassociated
with the normal duties and skills of the workers invelved;
that as it was neither difficult nor dangerous as such if performed
in accordance with the instructions given by the foreman which
instructions were correct and practically possible; that as it
did not call for any further supervision and no special safety
precautions had to be taken other than carrying the scaffold
in a horizontal position; that as the presence of the live wires
over the road was obvious and there was no question of any
measures being taken to protect whilst passing under them;
that as the method with which the scaffold had to be carried
was reasonable and comprehensible and the appellant himself
was the senior employee of those involved in the operation
and to whom the instructions of the foreman had been given;
and that as a sufficient number of persons was assigned to the
job, which was not dangerous if carried horizontally in accord-
ance with the instructions and this is not a question of law at
all but a question of fact, the respondents employers had dis-
charged their duty as masters to take care for the safety of their
workmen; accordingly the appeal must be dismissed.

Held, further, on the question whether there was adeguate
supervision :

That the question of supervision varies according to the amount
of risk involved in a particular work so that where the risk
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Perentis v. General Constructions (1981)

is great, the employer’s duty is not only to provide safety devices
but also to make certain that his servants use them; that as
the foreman had seen to the carrying out of the preparatory
work and had given good, sound, workable and reasonable
instructions to a competent senior employee for a job quite
simple in nature and quite safe in execution, provided the instru-
ctions given were followed, further supervision by him was
unnecessary and that what the appellant and the other labourers
in that group did, could not be foreseeable by any reasonable
person.

Held, on the question of breach of statutory duty:

That in actions for breach of statutory duty whether such duty
is created by law or by regulations made under powers conferred
by a law, liability is distinct from Hability for negligence, that
is to say, the breach of the common law duty of care; that the
duty imposed by regulation 10% and in particular sub—paragraph
2 thereof is to take all practicable precautions to prevent such
danger; that “‘practicable” has been defined as meaning that
it is feasible, that it can be done and as meaning “capable of
being carried out in action” or “feasible”; that regulation
109 by its very wording leaves room for the measures to be
taken by the employer to be other than the provision of adequate
and suitably placed barriers; that all practicable precautions
were taken to prevent any danger for using the road and passing
the scaffold in question underneath these overhead live electric
cables; that by itself the overhead wires could not have been
a source of danger if the prescribed manner was used by the
appellant himself; that his injuries were only sustained because
the appellant himself acted in complete disregard of his own
safety, the respondents having done what they ought to have
done in the circumstances to carry out any duty, if at all, that
was cast on them under the aforesaid regulation but they have
failed by reason of the appellant’s conduct and nothing else;
that it was appellant himself no doubt that caused the breach;
that the measures taken by the respondents were in the circum-
stances adequately taken as found by the trial Court and there
is no reason to interfere with its conclusion that there has been
no breach of the aforesaid regulation,

Appeal dismissed.
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Cases referred to:
Winter v. Cardiff R.D.C. [1950] 1 Ail E.R. 819 at pp. 822 and
823;
Qualcast (Wolverhampton) Lid. v. Haynes [1959] 2 All E.R. 38
at pp. 44 and 45;

Caswell v. Powell Duffryn Associated Collieries Ltd. [1940] A.C,
152 at pp. 177-178;

Lee v. Nursery Furnishings Ltd. [1945] 1 Alt E.R. 387;
Schwalb v. Fass (H.) & Son Ltd. [1946] 175 L.T. 345.

Appeal.

Appeal by plaintiff against the judgment of the District
Court of Nicosia (Stavrinakis, P.D.C. and Orphanides, S$.D.J.)
dated the 3lst May, 1978 (Action No. 5333/74) whereby his
claim for damages for personal injuries sustained in the
course of his employment as a result of the negligence and/or
breach of statutory duty by the defendants was dismissed.

A. Eftychiou, for the appellant.

P. Ioannides, for the respondents.
Cur. adv. vult.

A. Loizou J. read the following judgment of the Court.
This is an appeal from the judgment of the Full Court of Nicosia
by which the claim of the appellant for damages for personal
injuries received in the course of his employment as a result
of the alleged negligence andfor breach of statutory duty by
the respondents or their agents, was dismissed with no order
as to costs.

The facts as found by the trial Court, and which we may say
from the outset, that they were duly warranted by the evidence
before it, and that we are not prepared to interfere with them
are these: The appellant who was at the time of the accident
25 years of age, a skilled metal worker, plumber and welder,
was an employee of the respondents, which is a construction
company erecting at the material time pavilions at the new
site. of the Cyprus State Fair.

On the 9th July 1974, the appellant together with a group
of other workers were pushing a metal scaffold from one pavilion
to another over an unasphalted road within the State Fair.
Whilst doing so the scaffold came into contact with overhead
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A. Loizou J. Perentis v. General Constructions (1981}

live electric lines, conducting high pressure current running
across the road, in consequence of which he received injuries
by electrocution.

The clearance of these lines from the ground was reduced
from 20 ft, which it ought to have been to 17 ft. 8 inches, as
the road level had been raised by additional soil placed by the
respondents. In that way the scaffold in question which had
a height of 18 ft. 5 inches could not pass freely and safely in an
upright position underneath these lines, but a sufficient number
of persons could carry it on their hands sideways instead of
pushing it on its wheel on an upright position, its weight being
300 kilogrammes. This scaffold was at first within one of the
pavilions and it was taken out by means of a crane and after
instructions given by the foreman it was placed at its side or
at an angle on the ground. The pavilion to which it was to
be moved was at a distance of about a hundred meters away
and there were two routes leading to it. A short one and
another much longer. It is the latter that was used by the
workers at the time. Over the short route there was a low
electric line which impeded the scaffold underneath it in an
upright position, a fact known to the appellant and the other
workers as well as the foreman.

The main disputed facts related to the instructions that were
claimed to have been given by the foreman and to the question
whether the electric live wire which came into contact with the
scaffold was visible to the workers or in general.

The trial Court after examining the various versions and the
evidence adduced by the two sides in support thereof, made
the following findings. “The striking aspects in determining
the crucial disputed issues are: First, the manner in which the
scaffold was laid on the ground by the crane operator, secondly,
the existence of two routes, the one by far longer than the other
and the use of the longer one, and thirdly, the number of persons
assigned to this operatton,

It is a fact beyond dispute that the foreman gave instructions
to the crane operator for the taking of the scaffold outside
the pavilion and for its lying down on the ground in a position
other than upright. D.W.4 said that before the scaffold was
taken out of the pavilion, the platforms of it were removed by
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1 C.L.R. Perentis v. General Constructions A. Loizou J.

himself assisted by another worker, obviously to make it either
lighter or more convenient for its lifting—up and its placing
horizontally on the ground in readiness to be carried away in
this manner. There is a dispute as to whether the scaffold
was being placed completely at one of its sides or at an inclined
position, part of it resting on a heap of soil and part of it on
two of its four wheels. In our opinion, this is not a matter
of great significance; it is a matter consistent with the execution
of the instructions there being no real dispute as to the actual
instructions given in this particular respect which, to use the
plaintiff’s own words when referring to the instructions, were:
“Take the scaffold outside the pavilion and pife Tous Tnv
xeual.”  So the instructions, as far as this aspect of the
case is concerned, were to place the scaffold down on
the ground sideways irrespective of whether it was not actually
placed completely flat on its side. The scaffold had wheels
and if it was to be removed to another place by making use
of them, one starts immediately wondering why was it made
lighter in the first place by the removal of the platforms and.
secondly, why was it placed upon express instructions to this
effect in a manner clearly inconsistent with wheel ambulation
and definitely involving extra effort and problems on the part
of the workers to put it upright. The placing of the scaffold
sideways is more consistent with its removal by lifting it up
clear off the ground in a sideways manner rather than rolling
it on its wheels, and this to our mind is the most probable expla-
nation that may be attributed to this part of the instructions.

The next striking aspect is the use of the long instead of the
short route. It is in evidence that the intended destination of
the scaffold was another pavilion, some 60-100 meters away
from the one where it originally was. However, the scaffoid
could not be taken there in an upright position as there was
an overhead low wire about 10’ ft off the ground. In spi
of that, the plaintiff and the other members of the group, attem-
pted to use the short route by push—rolling the scaffold unti
they came accross the low wire whereupon they changed course
and followed the long route. Of course, if no instructions were
given about the route to be followed and the matter was left
to the discretion of the workers, it is not surprising that they
had chosen the short route and it is even to their credit that
they turned back on noticing the low wire; but the matter is
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not as easy as that. The plaintiff did not say that no instructions
were given as to the route but went further and added, during
the course of his evidence, obviously with a view to lending
support to his version, that the instructions given by the foreman
were express to use the longer route. This, of course, can
only have one meaning which is none other than a flagrant
disobedience to the original instructions alleged by the plaintiff
himself to have been given to him, irrespective of whether they
were practically executable or not. The foreman said that
his instructions were to use the short route and if he also directed
the workers to carry the scaffold on their hands, then not only
it was more convenient to use the short route but also practically
possible and safe provided the scaffold was to be carried sideways
and provided further that the weight of the scaffold was within
the cumulative weight-lifting capabilities of the six workers
assigned to this job.

The next question is why six persons were assigned to the
operation. At first sight, it appears to us an unnecessary large
number of persons for push-rolling a scaffold the weight of
which was not more than 300 kilos. P.W.1, the official of
the Ministry of Labour and the investigator of this accident,
said that the average weight-lifting capability of a person is
55 kilos which made the lifting and the carrying of the scaffold
well within the cumulative lifting capabilities of six persons.
It was said on behalf of the plaintiff that at least two of the
persons involved in the operation were teenagers and could
not be considered as average persons. On the other hand,
it is in evidence that the so-called teenagers, despite their age,
were well built and in our opinion a well built and fully deve-
loped adolescent is as far as his endurance, weight-lifting capa-
bilities and potentials are concerned, in an equal, if not in a
better positicn than an older person. Also, still on the aspect
of the weight of the scaffold, we have the evidence of the plaintiff
himself who said that they had no problems in putting the
scaffold in an upright position and that three persons could
easily have done so. He went on to say that the scaffold was
too heavy for two persons to push-roll but four or five could
do so comfortably. He did not allege that two persons could
not perform this operation but only said that it would have
been too tiring for them to push-roll the scaffold. It is clear
from the above, that the number of workers assigned to this
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operation is more consistent with the carrying of the scaffold
by hand rather than by push-rolling it.

The trial Court then went on to make these further findings:-
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“Our findings as to the nature of the instructions given
are that the foreman, D.W.4, told the plaintiff who was
the senior employee for this particular operation, to remove
the scaffold by carrying it horizontally, using the short
route and that for this purposc he assigned five other
employees to assist him and also told him that if more
men were needed he could have asked the chief foreman
for them. For facilitating matters for this particular
mode of transportation, the platforms of the scaffold
were removed and the scaffold itself was placed outside
the pavilion sideways in readiness to be lifted up and be
carried by the workers on their hands, The number of
persons assigned for this job was sufficient for the carrying
of the scaffold sideways. We also find that the plaintiff
was warned at least about the low overhead wire running
across the short route and we have no doubt that the instru-
ctions for the carrying on hands of the scaffold was to
avoid the said low wire. It may be that the plaintiff and
the other workers were not warned about the wire the
scaffold eventually touched, but this is of no consequence
since the instructions were to use the short and not the

- long route, The plaintiff, together with his assistant,

did use at first the indicated route which obviously was
more convenient than using the other one. However,
they did not follow the instructions of carrying the scaffold
in a honizontal position, and in the upright position they
were pushing it, it was obvious that it could not pass under-
neath the encountered low wire. So they turned back
to use the much longer route still push—rolling the scaffold.
According to the evidence, they were push—rolling the scaffold
until they reached the overhead line. Of course, none
of the persons involved in the operation said that the reason
they stopped near the wire was because they noticed it
and therefore, we can only infer that the reason they stopped
was to have a rest. We said that the place where they
stopped was near an overhead electric line for the simple
reason that the scaffold was being pushed only for a few
meters {according to the plaintiff) and perhaps a much
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shorter distance (according to P.W.2) when the electricity
was conducted to the scaffold with the known tragic results™.

The thorough way with which the trial Court examined the
evidence as above set out, makes unjustified any complaint
about its findings of fact, that is why we said from the outset
we are not prepared to interfere with them and on these facts
we turn now to the law applicable. The employer’s duties
towards his employees are manifold but in so far as relevant
to the present case they are that he must take reasonable care
to establish and enforce a proper system or method of work,
to provide competent staff of men, suitable machinery, adequate
supervision and safe premises for work. All these constitute
a general duty of an employer towards his servants to take
reasonable care for his servants’ safety in all the circumstances
of the case. Needless to say that the question of suitable
machinery and safe premises of work do not arise in this case.
1t is with regard to the duty to establish and enforce a proper
system or method of work that we are concerned in this case.
In that respect we would like to quote from Clerk & Lindsell
on Torts, 14th Ed., para. 970, where one finds a comprehensive
and concise statement of the law as emanating from the various
authorities referred to therein. It reads as follows:

“A system of work is a term usually applied to work of
a regular and more or less uniform kind such as is found
on a railway or a mine or a factory. In this connection
it means the organisation of the work, the procedure 1o be
followed in laying it out, the sequence of the work, the
taking of safety precautions and the stage at which they
are to be taken, the number of men to be employed and
the part to be taken by them and the provision of the neces-
sary supervision. It can, however, be applied to a single
operation. A master is under a duty to prescribe a system
of work when it is necessary in the interests of safety
whether the operation is a regular one or whether it is
a single one. Where ‘the mode of operation if complicated
or highly dangerous or prolonged or involves a number
of men performing difficult functions’ or where it is ‘of
complicated or unusual character’ a system should be
prescribed; but this is not necessary ‘in every case where
a group of servants are doing the same work which may
involve danger if negligently performed’. It is a question
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of fact whether a system should be prescribed and in deci-
ding this question regard must be had to the nature of
the operation whether it is one which requires proper orga-
nisation and supervision in the interests of safety or whether
it is one which a reasonable, prudent master would probably
think could safely be left to the man on the spot. If a
danger is known to exist merely on issuing orders not fo
do certain things may be insufficient to relieving from liabi-
lity and it is certainly no defence that most other employers
allow a similar method of working or that no injury has
occurred for a long time™.

in our case the accident occurred in the course of execution
of a special operation, that is to say, the removal of a scaffold
from one place of work where the ordinary routine work
was performed to another such place of work. It was unas-
sociated with the normal duties and skills of the workers
involved. 1t was neither difficult nor dangerous as such if
performed in accordance with the instructions given by the
foreman which instructions were correct and practically possible.
It did not call for any further supervision and no special safety
precautions had to be taken other than carrying the scaffold
in a horizontal position. The presence of the live wires over
the road was obvious and there was no question of any measures
being taken to protect whilst passing under them.

Before proceeding any further we wish to quote also the
passage from the judgment of Lord Oaksey in the case of Winter
v. Cardiff R.D.C. [1950] 1 All E.R., p. 819—quoted also by the
trial Court—with regard to the question of the safe system of
work, where at pp. 822 and 823 he had this to say:

“In my opinion, the common law duty of an employer
of labour is to act reasonably in all the circumstances.
One of these circumstances is that he is an employer of
labour and it is, therefore, reasonable that he shoutd employ
competent servants, should supply them with adequate
plant, and should give adequate precautions as to the
system of work or mode of operation, but this does not
mean that the employer must decide on every detail of the
system of work or mode of operation. There is a sphere
in which the employer must exercise his discretion and
there are cther spheres in which foreman and workman

11
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must exercise theirs. It is not easy to define these spheres
but where the system or mode of operation is complicated
or highly dangerous or prolonged or involves a number
of men performing difficult functions, it is naturally a
matter for the employer to take the responsibility of deciding
what systemn shall be adopted. On the other hand, when
the operation is simple and the decision how it shall be
done, has to be taken frequently, it is natural and reasonable
that it should be left to the foreman or workman on the
spot™.

On the aforesaid pronouncements and on the facts of the
case, we agree with the trial Court that the respendents employers
had discharged their duty as masters to take reasonable care
for the safety of their workmen. The method with which
the scaffold had to bs carried was reasonable and comprehen-
sible and the plaintiff himself was the senior employee of those
involved in the operation and to whom the instructions of the
foreman had been given. A sufficient number of persons was
assigned to the job which was not dangerous if carried horizon-
tally in accordance with the instructions and this is not a gquestion
of law at all, but a question of fact and as Lord Denning put
it in the case of Qualcast (Wolverhampton) Lid. v. Haynes
[1959] 2 Al E.R., p. 38, at pp. 44 and 45:

46

What did reasonable care demand of the employers
in this particular case? That is not a question of law at
ail but a question of fact. To solve it, the tribunal of
fact—be it judge or jury—can take into account any propo-
sition of good sense that is relevant 1n the circumstances,
but it must baware not to treat it as a proposition of law.
I may perhaps draw an analogy from the Highway Code.
it contains many propositions of good sensc which may
be taken into account in considering whether reasonable
caic has baen token, but it would be a mistake to elevate
them into propositions of law™.

The trial Court further examined, of course, in relation to
tis issiie the question whether the foreman ought to have stayed
there in order to make certain that his instructions were executed
strictly and to supervise the whole operation and it came to the
conclusionr that the respondents have not failed through their
forcman in the discharge of their duties towards their employee
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inasmuch as the appellant himself not only he was one of the
senior employees involved in the operation but also was related
to the foreman, a fact from which it might safely be inferred
that the foreman had good grounds outside the professional
field for trusting the judgment and reliability of the appellant.
Moreover, the foreman had seen to the carrying out of the
preparatory work and having given good, sound, workable
and reasonable instructions to a competent senior employee
for a job quite simple in nature and quite safe in execution,
provided, of course, the instructions .given were followed and
very rightly the trial Court found that further supervision by
him was unnecessary and that what the appellant and the other
labourers in that group did, could not be foreseeable by any
reasonable person.

The question of supervision comes within the duties of an
employer towards his employees. As stated in Halsbury's
Laws of England, 3rd Ed., Vol. 25, para. 980, p. 513:

“Singe it is the duty of the master to take reasonable carc
not to expose his servants to any unneccssary risk, he
may be under an obligation to provide effective supervision
to ensure that reasonable safety precautions are carried
out. Where, therefore, there is an obvious risk of injury
unless a preventive safety device is used by the servant.
the master's duty extends not only to providing the device
but also tc taking reasonable measures to see that his
workmen use it”.

The question of supervision varies, of course, according to
the amount of risk involved in a particular work so that where
the risk is great, the employer’s duty is not only to provide
safety devices but also to make certain that his servants usc
them. In the circumstances of this case the supervision offered
was, as rightly found by the trial Court, more than adequate.

The next issue that has to be examined is that of the breach
of statutory duty. In this respect an Inspector of Factories
who had inspected the locus in quo and examined the circum-
stances of this accident, referred to several methods in the
removal of high structures and objects under live cables, such
as the placing of wooden bars preventing accidental contact
with the wires. The trial Court found that these methods
were not applicable in the present case as the instructions given

13
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were not for the removal of the scaffold in an upright position
but horizontally which rendered unnecessary the use of wooden
bars for preventing any contact with the live wires in any way.
The regulations relevant to the facts of this case are the Build-
ing and Works of Engineering Construction (Safety, Health
and Welfare) Regulations of 1973. Although the appellant
alleged a number of breaches of statutory duties created by
several regulations, they were all dismissed as irrelevant by
the trial Court and examined at some length regulation No. 109
which reads as follows:

“109(1) Tpd Tijs vdpiews tpyaoidov eis Tas dmolas tpapudlovran
ol Tapdvtes Kavoviopol, s émions kal katd Thv Sidpreaay
TouTwv, dtov &moxs AquPdwwvTton Sha Ta Buvatd pétpa
wpds &woguyhy kwvBlvou &' dmmaoyohoUueva TpdowTa
& olovdfimoTs AAexTpogdpou  fAexTpikoU kahwdiou f
NAekTpIkfis cuokeutis fiTis fvbéxeTon vd d&motehdon aitiav
TowoUTov kiwdivou eiTe Sik Tfjs &moouvbioews 1) fiAekTpikiis

aTovekpgews TOU  TowouTou koAwdlov fi ouoxevils fi
AAAwWS TTws.

(2) Eig wepiTrwow kad fiv AAexTpikds TepopTiopévov Evadpiov
kaABiov §) cuokeut SuvaTow vi drroTeAion aitiav kivdivou
& &masyoloUpsva TPOGWTA KUTY ThHv Sidpkeiav olwv-
SftoTe fpyacidv els Tas dmoias EpapudlovTal ol ToapovTEes
Kavowiopol, eite Eveker Tfis AaiToupylos dvuywTIKs cuokey-
fis A &AAcs Treos, Sfov Srews AapPdvevrat Ao af Buverted
TpopuAdters Sik TopepmdBiow ToU  TolobTov  Kiwduvou
eite S1&k TRg Tapoyiis Emapkddy kal kaTaAAnAws TomobeTn-
uéveov Trepippdlecoy eiTe EARwWS T,

(3) AvetoptnTes Tfis yevikdnTos T&V TrpOnyOUMEVwY TTpo-
voiddv tv els dméaTaow TolAdytotov 2.00 uétpwv (6
Tobdv kad 6 tvrlddv) £k ToU Bamédou épyacias Tpos dmdaas
Tds kaTeuBivoes ) 2.60 péTtpoov (8 wo8dv kal 6 hvtldv)
Urrepdved  EkTeAovpgvns épyacias Biépywvtan  oiabnToTe
fAekTpogdpa  kaAwbia fi  oUppaTa  TOU  HAEKTPIKOU
BikTUou, Béov Omws kataokeuddnTon LUAos Qparypds kai
tomwolerfiTon Eumpoofey TéV kohwbiwv i oupudTwv s
Tiw karelBuvcy ToU Tomou Epyoaoias wpds TTapeuwobio
Tuxcios ETragfis TOUTWY PETA TOW ATOCKCAOUMEVWV TIPO-
cwmwy”’,

The English translation of which, taken from the Building
-arid Works of Engineering _Construction (Safety, Health and
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1 CLL.R. Perentis v. General Consiructions A. Loizou J.

Welfare) Regulations, 1974, regulation 108 thereof, published
in Supplement No. 3 to the Sovercign Base Area Gazette No.
390 of the 14th September, 1974, is as follows—with the excep-
tion that the word “Ipywoicy” is rendered as “‘operations
or works™ in this translation:

*“108(t) Before any operations or works to which these Regula-
tions apply are commenced, and also during the progress
thereof, all practicable steps shall be taken to prevent
danger to persons employed from any live electric cable
or apparatus which is liable to be a source of such danger,
either by rendering such cable or apparatus electrically
dead or otherwise.

(2) Where any electrically charged overhead cable or appa-
ratus is liable to be a source of danger to persons emplo-
yed during the course of any operations or works to
which these Regulations apply, whether from the opera-
tion of a lifting appliance or otherwise, all practicable
precautions shall be taken to prevent such danger either
by the provision of adequate and suitably placed barriers
or otherwise.

(3) Notwithstanding the generality of the foregoing provi-
sions, if at a distance of at least 2 meters (6 feet and 6
inches) and in all directions from the floor or 2.60 meters
(8 1/2 feet) above the work being carricd out there pass
any live cables or wires of the electricity network there
shall be constructed a wooden barrier in front of the
cables or wires in the direction of the working place.
to prevent accidental contact of them with the employed
persons™’,

The triai Court concluded that the respondent Company
by effecting the preparatory work for the removal of the scaffold
horizontally, by the giving of express and clear instructions
to this effect to a competent, trustworthy and sensible employee
and by the assignment of the right number of persons for the
due execution of these instructions, took all possible measures
for avoiding any danger from live overhead lines and there-
fore there was no breach of the aforesaid regulation.

Under the aforesaid regulation what is demanded of an
employer is to take all practical precautions to prevent persons
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employed from coming into contact with electrically charged
overhead cables and this is clearly what the respondents did.

In actions for breach of statutory duty whether such duty
is created by law or by Regulations made under powers conferred
by a law, liability is distinct from liability for negligence, that
is to say, the breach of the common law duty of care (per Lord
Wright, Caswell v. Powell Duffryn Associated Collieries Ltd.
{1940} A.C. 152, at pp. 177-178). And as stated in The Modern
Law of Employment by G. H. L. Fridman, 1963 Ed., pp. 517-
518:

Indeed, depending upon the kind of statutory duty
that is involved and the way it is formulated, there may
be a breach of such a duty without any negligence at all.
For statutory duties are frequently phrased in terms which
create absolute obligations, not dependent for their observa-
tion upon the taking of reasonable care. In such circum-
stances the bieach of the statutory provision or the regula-
tion in question is itself sufficient to impose liability in
appropriate cases, i.¢. those in which breach of the duty
can give rise to civil liability. It is sometimes said that
the breach of the statutory duty or regulation is itself
proof of negligence. But that may only be correct where
the duty is phrased in such terms as to show that it is
an absolute one. Where a statutory provision requires
the taking of certain measures if it is practicable or reason-
ably practicable for them to be taken, it is clear that the
duty is not absolute but qualified; and it may be in such
cases that the failure to take the measures or precautions
in question will only be wrongful, and so give rise to
liability, if that failure was unreasonable in the circumsta-
nces, i.e., if there was a negligent failure to perform the
duty. Much may depend upon whether the statute uses
the expression ‘practicable’ or the expression ‘reasonably
practicable’. For in the latter instance the test of whether
the duty has been fulfilled may depend upon the standards
of the reasonable man; in the former the qualification
has less scope and effect. Whether the duty is or is not
gualified, liability for breach of statutory duty at least
resembles lLiability for negligence, e.g., in relation to causa-
tion, contributory negligence by the employee, etc.”,
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In our case the duty imposed by the aforesaid regulation and
in particular sub-paragraph 2 thereof is to take all practicable
precautions to prevent such danger. “Practicable” has been
defined as meaning that it is feasible, that it can be done; and
in the case of Lee v. Nursery Furnishings Ltd. [1945] | All ER.
387, Lord Goddard referred to the Oxford dictionary as to
the meaning of the word “practicable™ as being “capable of
being carried out in action” or “feasible”, and Hallett, J..
said in Schwalb v. Fass (H.) & Son Ltd. [1946) 175 L.T. 345:

*“Clearly, the fact that the use of the appliances would slow
up production does not render their use impracticable;
and [ have no right to substitute for the word ‘impracticable’

" expressions such as ‘difficult’, ‘not too easy’ or ‘inconvs-
nient’ or any other word”.

Regulation 109 by its very wording leaves room for the mea-
sures to be taken by the employer to be other than the provision
of adequate and suitable placed barriers and such measures
were in the circumstances adequately taken as found by the
trial Court and we see no reason to interfere with its conclusion
that there has been no breach of the aforesaid regulation. All
practicable precautions were taken to prevent any danger
for using the road and passing the scaffold in question under-
neath these overhead live electric cables, By itself the overhead
wires could not have been a source of danger if the prescribed
manner was used by the appellant himself. His injuries were
only sustained because the appellant himself acted in complete
disregard of his own safety, the respondents having done what
they ought to have done in the circumstances to carry out any
duty, if at all, that was cast on them under the aforesaid regula-
tion but they have failed by reason of the appellant’s conduct
and nothing else. It was appellant himself no doubt that caused
the breach.

For all the above reasons this appeal is dismissed with costs.

Appeal dismissed with costs.
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