3 C.L.R.
1980 December 18

[SavviDEs, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS AZINAS,
Applicant.

V.

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,
Respondent,

(Case No. 175/80).

Co-operative Development—Commissioner of Co-operative Development
—Power of interdiction—Lics with the Public Service Commission
under section 19 of the Interpreration Law, Cap. 1 notwithstanding
the absence of a provision for interdiction in the Co-operative

5 Producers and Consumers and Credit Establishments (Exercisc
of Control) Communal Law, 1960 (Law 1/60 of the Greek Con-
munal Chamber) and in the Competence of the Greek Comnunul
Chamber {Transfer of Exercise) and Ministry of Education Law,
1965 (Law 12/65).

10 The applicant in this recourse has been holding the post of
Commissioner of Co-Operative Development since the 2nd
December, 1960, when he was appointed to such post by the
Greek Communal Chamber under the provisions of the Co-
Operative Producers and Consumers and Credit Establishments

15 {Exercise of Control) Communal Law, 1960 (Law 1/60 of the
Greek Communal Chamber) and continued to heold such post
till the dissolution of the Greek Communal Chamber in 1965
and the enactment of the Competence of the Greek Communal
Chamber (Transfer of Exercise) and Ministry of Education

20 Law, 1965 (Law 12/65) which was a law “providing for the
transfer of the functions of the Greek Communal Chamber
and the establishment of a Ministry of Education”. After
the dissolution of the Greek Communal Chamber applicant
was, by virtue of the provisions of section 16(1)* of Law 12/65,

* Quoted at pp. 671-72 post.
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transferred to the employment of the Republic and empilaced
to the post of Commissioner of Co-Operative Development.
He accepted such emplacement without protest or any reservation
of rights and continued to exercise his duties as Commissioner
of Co-Operative Development in the same way as prior to
the enactment of Law 12/65. On June 6, 1980 he was notified
by the respondent Commission that it was decided to interdict
him from his post in view of the fact that criminal proceedings
were pending against him concerning offences under the Criminal
Code, Cap. 154 and the Co-operative Societies Law, Cap. 114.
Hence this recourse.

Counsel for the applicant contended that the respondent
Commission had no power to interdict the applicant in the
absence of any provision for interdiction or dismissal under
the Greek Communal Chamber Law, by virtue of which he
was appointed, or the provisions of section 16 of Law 12/65
whereby the previous terms and conditions of service for employ-
ment of the applicant were preserved.

Held, that the absence of express provision in Greek Commu-
nal Chamber Law 1/60 or in section 16(6) of Law 12/65 for
suspension or interdiction, does not make the applicant or any
other person previously employed by the Greek Communal
Chamber under section 4(1) and (2) of the said Law 1/60 immune
of any disciplinary proceedings against them or irremovable
from their posts because power for interdiction and suspension
of such officers exists under the provisions of section 19 of
the Interpretation Law, Cap. | ; that the applicant, having become
a civil servant, under the provisions of section 16(1) of Law
12/65, is subject to the provisions of section 84 of the Public
Service Law, 1967 (Law 33/67) by virtue of which there is power
in the respondent Commission to interdict a civil servant; that,
therefore, the respondent Commission had power to interdict
the applicant; and accordingly his recourse must fail (A4zinas
v. The Republic (1980) 3 C.L.R. 510 adopred).

Application dismissed.

Cases referred to:

Azinas v. The Republic (1980) 3 C.L.R. 510;
Veis and Another v. The Republic (1979) 3 C.L.R. 390,
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Recourse.

Recourse against the decision of the respondent to interdict
applicant from the post of Commissioner of Co-operative
Development.

L.N. Clerides, for the applicani.
R. Gavrielides, Counsel of the Republic, for the respondent.
Cur. adv. vulr.

Savvipes J. read the following judgment. Applicant in
the present recourse applies for:-

A declaration of the Court that the act andfor decision of
the Public Service Commission, which was communicated
to the applicant by letter dated the 6th June, 1980, by which
applicant is interdicted from the post of Commissioner of
Co-operative Development should be declared null and void
and of no effect whatsoever,

The applicant is holding the post of Commissioner of Co-
operative Development since the 2nd December, 1960 when
he was appointed to such post by the Greek Communal Chamber
within the jurisdiction of which the Co-operative Societies
fell under the provisions of the Constitution. He continued
to hold such post till the dissolution of the Greek Communal
Chamber in 1965 and the enactment of Law 12/65 which was
a law “providing for the transfer of the functions of the Greek
Communal Chamber and the establishment of a Ministry
of Education”. Under the provisions of section 16(1) of the
said Law, all persons employed by the Greek Communal
Chamber on the day prior to the enactment of such law, with
the exception of educationalists for whom special provision
is made under sections 16(4) and 16(5), were transferred as
from such date to the employment of the Republic and were
to be emplaced by the appropriate organ of the Republic to
such post where this was practicable, the functions of which
were analogous to the functions exercised by such persons
whilst in the employment of the Greeck Communal Chamber.
It was further provided that till the emplacement of such person
to any such post, he would continue to occupy the post previ-
ously occupied by him. As to the terms of employment of
such persons they were to remain the same as those applicable
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to him prior to the enactment of the Law. In this respect,
section 16(2) of Law 12/65, provides as follows:—

“(2) ‘*H map& T Anuokporia Utmpicic movTds ToloUTou
TPooWTTOU TeAel Umd ToUs auTous Spous Umnpecicas olTives
foyuvov 81" aUTd wpd Tfis Huepounvias TalTns:

Noeltar 6m | dvmimodla Tiis 8foews fiv 10 mpdowTov
ToUTo KaTEixe O fppaiveTon &v TH wpoUmohoyiond Tiis
Zuvehelioews OewpeiTan G Tpoowikn dvTtmiodla Tou Twpo-
owTov TouTou.™

(** (2) The service of any such person with the Republic
shall be on the same conditions of service which were in
force in respect of him before that date:

Provided that the salary of the post held by such person
as appearing in the last budget of the Chamber shall be
deemecd to be a personal salary of such person.™).

According to the facts set out in the application which have
not been disputed, applicant continued to exercise his duties as
Commissioner of Co-operative Development in the same way
as prior to the enactment of Law 12/65 till 28.12.1967 when
he was emplaced to the same post under the provisions of
section 16(1) of Law 12/65. There is no allegation by the appli-
cant that he accepted such emplacement under protest or with
any reservation of rights. On the facts before me, it is clear
that the applicant accepted such emplacement without any
reservation and continued carrying on the duties attached to
such post.

Applicant continued holding the said post till the 6th of
June, 1980 when he was notified by the respondent Commission
by letter dated 6.6.1980 of its decision to interdict him from his
post as from such date, in view of the fact that criminal proceed-
ings were pending against him concerning offences under the
Crimiual Law, Cap. 154 and the Co-operative Socicties Law,
Cap. 114. The present recourse is directed against such inter-
diction.

Applicant was at the same uime holding the post of the
Registrar of the Greek Co-operative Societies since 9.3.196%,
to which he was appointed by the Council of Ministers undei
the provisions of the Co-operative Societies Law, Cap. 114,
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as amended by Law 28/59. His position as Registrar of the
Co-operative Societies is not connected with the present recourse
and, therefore, I find it unnecessary to make any further mention
in this rcapect other than that he was also interdicted from
such post on the same grounds as in the present case and his
interdiction was the subject matter of another recourse before

.me (Case No. 174/80 Azinas and The Republic) in which judg-

ment has been delivered and to which judgment reference will
be made in the course of this judgment.

The present recourse is based on the following grounds of
law which are set out in the application:—

“l. There is a legislative lacuna as to which is the compe-
tent organ to interdict applicant from the post of Commis-
sioner of Co—operative Development.

2. In Articles 86-108 of the Constitution therc was
no provision for interdiction of the Commissioner of
Co-operative Development nor in any Law passed by the
Greek Communal Chamber regarding Co-operatism.

3. When the Greek Communal Chamber was dissolved
and Law 12/65 was passed, the Constitutionality of which
is challenged provision was made in section 3(3)(c) of the
Law that on matters relating to the exercise of control
over producers and consumers Co-operative Societies
as well as Credit Societies, the administrative powers
vested in the chamber are delegated to the Minister of
Commerce and Industry.

4. The Public Service Commission is not a competent
organ to direct the interdiction of applicant because his
status is sui generis.

5.(a) The applicant never in law became a public officer
by virtue of his emplacement under section 16(1) of Law
12/65 but on the contrary the original terms and conditions
of his service were retained.

(b) Since in the original terms and conditions of his
service under the Communal Chamber there was no power
to interdict, such power cannot be exercised by the Public
Service Commission.”

By its opposition the respondent Commission alleges that
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the decision was lawfully taken relying on the facts and circum-
stances of the case and in the proper exercise of the discretionary
power vested in the respondent Commission. The following
additional facts are set out in the opposition which have not
been contested :~

The Minister of Commerce and Industry, by letter dated
5th June, 1980 addressed to the Chairman of the Public Service
Commission to which a copy of a note of the Attorney-General
dated 4.6.1980 was attached, brought to the notice of the
respondent Commission that criminal proceedings were to
be instituted against the applicant and that the 1espondent
Commission could take any action it might consider necessary
under section 84 of the Public Service Law, 1967 (Law 33/67).
By a second letter of the same date, the Minister informed the
Chairman of the Public Service Commission that the Council of
Ministers at their meeting of the same day, decided to interdict
the applicant from his post as Registrar of Co-operative Socie-
ties. Also, the Attorney—General of the Republic by a letter
dated the 5th June, 1980 advised the respondent Commission
that as soon as the fact that criminal proceedings are pending
against any civil servant was brought to the knowledge of the
respondent Commission, the respondent Commission could,
in the exercise of its discretionary powers, interdict such servant,
if the public interest so required and provided that all necessary
facts had been put before the respondent Commission for the
excrcise of such power.

The respondent Commission after considering carefully
the facts contained in the note of the Attorney-General which

was attached to the letter of the Minister of Commerce and '

Industry dated the 5th June, 1980, in which details were given
as to the investigation of criminal offences against the applicant
under the Criminal Code, Cap. 154 and the Co-operative
Societies Law, Cap. 114, reached to conclusion that as a matter
of public interest the applicant should be interdicted and decided
to interdict him pending the final determination of the criminal
proceedings. At the same time the respondent Commission
decided to approve payment to the applicant of half of his
emoluments during the period of his interdiction. Copy of
the minutes of the said decision, appears as exhibir 4 attached
to the opposition.

Counsel for applicant in addressing the Court submitted

668

15

20

25

30

35



10

15

20

25

30

35

3 C.L.R. Azinas v. Republic Savvides J.

that the respondent Commission had no competence and/or
jurisdiction to interdict the applicant and hence its decision
to interdict him must be declared null and vaid for the following
reasons:—

(a) There is a legislative lacuna as to which is the competent
organ to interdict the applicant from the post of
Commissioner of Co—operative Development.

(b) Upto the time when Law 13/65 was promulgated
and published in the Gazette ali matters relating to
Co-operative Societies were governed by:

(i) The Co-operative Societies Law, Cap. 114,
{ii) Articles 86 and 108 of the Constitution and

(i) All laws passed by the Greek Communal Chamber
and particularly Laws 1/60, 2/60, 3/60 and 4/60.

(c) Although there was provision for the appointment
of a Commissioner of Co-operative Development
in Law 1/60 (section 4) and applicant was so appointed
by letter of the Chairman of Greek Communal
Chambers dated 2.12.1960 {exhibit 2 in Recourse
174/80) yet no such provision exists anywhere either
for the termination of his services or for interdiction.

(d) In the absence of such legislative provision the Court
cannot fill the lacuna by correcting a glaring omission
in the legislation (Halsbury’s Laws of England, 3rd
edition, Vol. 36, paras 584, page 353 at page 358).

Counsel for the applicant further submitted that sections
19 and 20 of the Interpretation Law, cannot cure the situation
because the organ which appointed applicant to the post of |
Commissioner of Co-operative Development does not exist
any more and no other organ can in law exercise such authority.
He further contended that after the enactment of Law 12/65,
provision was made by section 16 for the employment in the
public service of all persons employed as members of the staff
of the offices of the Greek Communal Chamber subject to
the same terms and conditions of service which they enjoyed
prior to such employment.

Finally, counsel for applicant submitted that the legal status
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of the applicant was sui generis and that since no provision
existed prior to the enactment of Law 12/65 either for the termi-
nation of applicant’s services or for his interdiction, the decision
of the respondent Commission to interdict him is manifestly
illegal and was taken in excess of its powers and that the power
given to the Minister of Commerce and Industry under section
3(3)(b) of Law 12/65 does not cover the present case.

Counsel for the respondent Commission in his address
submitted that even if there is no express provision in the Co-
operative Societies Law, Cap. 114 and all laws passed by the
Greek Communal Chamber, the respondent Commission
had full competence to interdict the applicant by virtue of the
provisions of sections 19 and 20 of the Interpretation Law,
read in conjunction with Law 1/60 of the Greek Communal
Chamber and Law 12/65.

Before considering the legal issue, I find it necessary to deal
briefly with the creation and subsequent history of the post
of the Registrar of Co-operative Development. Under the
provisions of Articles 87 and 89 of the Constitution, all matters
relating to the exercise of the authority of control of Producers’
and Consumers’ Co- operative and Credit Establishments,
was expressly reserved within the competence of the Communal
Chambers created under Article 86 of the Constitution. In
the exercise of such powers, Law 1/60 was enacted by the Greek
Communal Chamber. By the aforesaid Law, the post of the
Commissioner of Co-operative Development was created
for the purpose of exercising the powers and duties vested in
such post by the said Law. Section 4(1) reads as follows:-

“4-(1) ‘H Zuvbheuois Biopiler &ppdBiov kal xaTdAAnov
TpogwTov s AloiknTiv Tis ZuvepyaTixiis AvamTilscs
doTis 6a SieuBivn 16 pogelov Zuvepyotixiis *Avamtilees
xed 8 &oxf) Tds tovoios kel ke@fxovra &Twa dvatifsvron
el olrrdv Umd Tou Trapdvros xolvoTikou vopou”,

(“4(1) The Chamber appoints a competent and suitable
person as Commissioner of Co-Operative Development
who will be in charge of the Department of Co-operative
Development and will exercise the powers and duties
which are assigned to him under this Communal Law™))

There is no provision as to the termination of employment
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of such officer or the exercise of any disciplinary powers over
him and the definition of the “Commissioner” is given in section
2 as follows:—

“AloiknTis onpaivel 1O Umd Tiis Koworikfis ZuveAeUoecs
Siopi{duevov TTpdowITov TTpds &oKNoIV TV UTrd TOU TrapdvTos
vépou mpoPAetroptvawv loucidv kal koBnkdvToov”.

(“Commissioner means the person appointed by the
Communal Chamber to exercise the powers and duties
provided by this Law™).

It was in the exercise of these powers that applicant was
appointed as Commissioner of Co-operative Development. In
1965 the Greek Communal Chamber was dissolved and in view
of the fact that the exercise of the functions of such Chamber
and its operation became impossible, Law 12/65 was enacted
making provision, amongst others, for the tiansfer of the exercise
of the control of Co-operative Societies of Producers and Con-
sumers and the Co—operative Credit Institutions to the Ministry
of Commerce and Industry. (See section 3(3)(c) of Law 12/65).
Concerning the employees of the Greek Communal Chamber,
provision was made under section 16 transferring them to the
employment of the Government of the Republic. Section
16(1) provides as follows:—

“Trpouptwoy 1Y SaTdlecov Tév Edagicov (4) kal (B), wav
mpoowtoy 8mep  Gpéows Tpd T fipepounvias  Evdplecy
loyos Tou Tapdvros Néuou ETéAer #v TH Urnpecia Tis Suve-
AeUoews G pEhos TOU TrpoOWTIIKOU TGW ypogeiwv ol
ueTagépeTan o TRS fjpepounvias TauTns, els THY Umnpeciav
Tfis Anpokpatias kal elta Towobeteiran- U THs &puodiag
apyfis Tiis Anpokporrios &v olTij €9’ Goov TouTo elven Tpa-
KTIKGY Suvatdv, el Béowv al Aertoupyion Tis dmolas elvan
dvdhoyor Tpds Tas AsTtoupyias T koTexopévns  Béoes
tv T Umnpecia Tiis 2uvededorosT.

(“16.-(1) Subject to the provisions of sub-sections (4)
and (5), any person who, immediately before the date
of the coming into operation of this Law, was in the service
of the Chamber as a member of the staff of its offices shall
be transferred, as from that date, to the service of the
Republic and be thereafter posted by the appropriate
authority of the Republic therein, if practically possible,
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to a post the functions of which are comparable to the
functions of the post held in the service of the Republic:

Provided that any such person shall, until he is posted
under this subsection, continue to hold the post which he
held immediately before the coming into operation of
this Law™).

Sections 4 and 5 refer to the posts of educationalists and
do not concern the present case. Further provision was made
under section 16(2) to the effect that the previous employment
of such employees was to be treated as continuing in the employ-
ment of the Republic without interruption and under sub-
section (6) of section 16, the following provision was included,
concerning the terms of employment:-

Mk Tous gxotroUs Tou Trapdvros dpbpou, “Gpot Utnpecias’
TepiiapPdvouav, Emgepoptveoy  TEY  dvaykaiwv  Tpocap-
uoy&V cupgdvws Tpds THy Sid ToU Trapdvros Népou &nwi-
oupynubvny Sidplpwow, Ta dpopivra els Ty dvmunobiov,
&Baiav, mwouow § &moxwpnoiv, kol T& Eml &mwoywpnoe
xopryoupeva ogeAtuaTa.”

(““For the purposes of this section, ‘conditions of
service’ include, with the necessary adaptations to the
organizational structure established by this Law, matters
relating to the salary, leave, dismissal or retirement and
the benefits granted on retirement”).

The legal issue in the present case may be briefly summarized
as mentioned in the address of counsel for applicant, as follows:—

Whether the respondent Commission had power to interdict
the applicant in the absence of any provision for interdiction
or dismissal under the Greek Communal Chamber Laws by
virtue of which applicant was appointed, or the provisions
of section 16 of Law 12/65, whereby the previous terms and
conditions of service for employment of the applicant were
preserved.,

It was the submission of counsel for applicant that the
respondent Commission did not have such power over the
applicant in the absence of any express provision in Law 1/60
(of the Greek Communal Chamber) for termination of appoint-
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ment or interdiction and that this position in this respect
remained unchanged under the provisions of Law 12/65, whereby
the terms of his previous employment were preserved.

1 find myself unable to agree with the submission of counsel
for the applicant. The absence of express provision in Law
1/60 (of the Greek Communal Chamber) or in section 16(6)
of Law 12/65 for suspension or interdiction, does not make
the applicant or any other person previously employed by the
Greeck Communal Chamber under section 4(1) and section
4(2) of Law 1/60 (of the Greek Communal Chamber) immune
of any disciplinary proceedings against them or irremovable
from their posts. The said Laws must be read in conjunction
with the Interpretation Law, Cap. 1, and in particular with
section 19 which provides as follows:—

“Where any Law confers upon any person or public autho-
rity power to make appointments to any office or place the
power shall be construed as including the power to deter-
mine any such appointment and to suspend any person
appointed, and to re-appoint or reinstate him, and to
appoint another person temporarily in the place of any
person so suspended, and to appoint another person to
fill any vacancy in the office or place arising from any
other cause: ;

Provided that where the power of the person or public
authority to make any such appointment is only exercisable
upon the recommendation or subject to the approval,
consent or concurrence of some other person or authority
the power of determination or suspension shall, unless
the contrary intention appears, only be exercisable upon
the recommendation or subject to the approval, consent
or concurrence of that other person or authority™.

I had to deal with a similar argument in Case No. 174/80
Azinas and The Republic* which was a recourse by the same
applicant in respect of his interdiction from the post of Registrar
of Co-operative Societies in which similar arguments were
advanced. | adopt my finding in that case to the effect that
the absence of a provision in a specific law for the suspension
or interdiction of a civil servant does not make such servant
or officer immune but such powers do exist under the provisions

* Reported in (1930} 3 C.L.R. 510.
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of the Interpretation Law, Cap. 1. The applicant, having
become a civil servant under the provisions of section 16(1)
of Law 12/65, is subject to the provisions of the Public Service
Law, 1967 (Law 33/67) under which (section 84), there is
power in the respondent Commission to interdict a civil
servant. Section 84{1) provides as follows:—

“’Edv Epeuva mreiBopyikou &BiknuaTos Sixray6ii, Suvépet
TGV Biardiewy Tiis Tapayp&gou (B) Tou &plpou 80, kork
Twos UmadAfirov f) &l TH &vdplal &oruvouikiis Epetvms el
oxkowd Towikfis Sidlews ko’ altou A 'EmiTpotsy SdvaTean,
tdv 1O Bnudoiov oupglpov &raiTh ToUTo, vd Bfon &5 Bia-
fecipdm™Ta TOY UmdAAnAov Siapkolons Tis Epeivns kol
uéxpr TS TeAkiis oupmAnpdoews THs Uroboews’.

(“84.«(1) When an investigation of a disciplinary offence
is directed under the provisions of paragraph (b) of section
80 aganst an officer or on the commencement of a police
investigation with the object of criminal proceedings
against him, the Commission may, if public interest so
requires, interdict the officer from duty pending the inve-
stigation and until the final disposal of the case”).

As to the difference between “Siafeoipdms’” and “dpyic’”
under the Greek Administrative Law and that in Cyprus
“GuxBeoipdTns’”  (interdiction) corresponds to  “SuvnTikg
dpyia” (“‘discretionary interdiction”) of the Greek Admi-
nistrative Law, [ wish to adopt what I have said in Case No.
174/80 Azinas and The Republic (supra) in which reference
is made to Veis and another v. The Republic, (1979) 3 C.L.R.
390 which clarifies the distinction in this respect between the
Greek Administrative Law and our Law.

I, therefore, find that the respondent Commission had power
to interdict the applicant, having been satisfied from the facts
before it that criminal proceedings were to be instituted against
the applicant and after having considered such facts.

For the aforesaid reasons, this recourse fails and is hereby
dismissed but taking into consideration all the circumstances
of the case, I make no order for costs.

Application dismissed.
No order as to costs.
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