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[SavviDEs, 1]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

SIMEON DROUSIQTIS,
Applicant,
v.

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR AND DEFENCE,
Respondent.

(Case No. 123/80).

Constitutional Law—Constitutionality. of legislation—Section 2(b)
of the National Guard (Amendment) Law, 1978 (Law 22/78)—
Unconstitutional as offending Article 198 of the Constitution
and Annex “D” ro the Treaty of Establishment.

National Guard—Military service—Citizen of the Republic—Alier—
Liability to serve in the National Guard—Section 2(b) of the
National Guard (Amendment) Law, 1978 (Law 22/78) imposing
such a liability on persons who are not citizens of the Republic,
but have descended in the male line from persons of Cyprus origin—
Unconstitutional as offending Article 198 of the Constitution
and Annex “D to the Treaty of Establishment.

Citizenship—Law applicable.

Alien—Obligation for military service—Principles of Internationaj
Law.

The applicant was a national of South Africa and was born
there on the 14th April, 1961 at the time when both his parents
were residing there. His father was born 1n  Cyprus
on the 18th February, 1918 and in 1948 he emigrated to
South Africa where he became a permanent resident and
acquired the nationality of South Africa. He died in South
Africa in 1962. Applicant’s mother was born in Cyprus
on the 13th October, 1926, got married to his father in 1953
and joined him in South Africa where she resided permanently.
She was a british subject and holder of a British passport.
Applicant’s parents were residing outside Cyprus before 1955;
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and, consequently, they were never citizens of the Republic
of Cyprus under the provisions of Annex “D” to the Treaty
of Establishment of the Republic of Cyprus or the Republic
of Cyprus Citizenship Law, 1967 (Law 43/67). Applicant
came to Cyprus in 1962 with his mother after the death of his
father and has been living in Cyprus ever since. It was an
undisputed fact that the applicant was not a citizen of the Repu-
blic but was a person whe has descended in the male line from
a person of Cyprus origin; and that beforc the enactment of
section 2* of the National Guard (Amendment) Law, 1978
(Law 22/78) he was not liable for service in the National Guard
under section 4 of the National Guard Laws 1964-1977 which
imposed such duty on citizens of the Republic only. Following
the enactment of the above section 2 applicant was considered
as liable for service in the National Guard and when he was
called up for such service he challenged the relevant decision
by means of this recourse whereby he sought a declaration
that he was not bound to enlist and serve in the National Guard.

Counsel for the applicant contended that section 2 of Law
22/78 was unconstitutional as offending the provisions of Annex
“D” to the Treaty of Establishment, which was safeguarded
by Article 198 of the Constitution and was, also, contrary to
the provisions of Law 43/67.

Held {after dealing with citizenship under the Constitution
and the relevant legislation and with the obligation of aliens to
military service under International Law vide pp. 510-83 post},
that section 2(b) of the National Guard (Amendment) Law,
1978 (Law 22/78) is contrary to the provisions of Article 198
of the Constitution and Annex “D™ to the Treaty of Establish-
meent which has been incorporated in Article 198 and the Republic
of Cyprus Citizenship Law, 1967 (Law 43/6T) (Pieri v. The
Republic (1979) 3 C.L.R. 91 at p. 98 adopted); and that, accord-
ingly, applicant is entitled to the declarations prayed for in
this recourse.

Sub judice decision annulled.

Cases referred to:

Simadhiakos v. The Police, 1961 C.L.R. 4;

Pieri v. The Republic (1979) 3 C.L.R. 91;

Polites v. The Commonwealth of Australia (1945) C.L.R. Vol.
70 at p. 60.

* Quoted at pp. 574-75 post.
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Recourse.

Recourse against the decision of the respondent whereby
the applicant was asked to enlist and serve in the National
Guard.

X. Xenopoulos, for the applicant.

K. Michaelides, for the respondent.
Cur. adv. vult.

" Savvipes J. read the following judgment. The applicant
in this recourse claims for—

(a) A declaration that the applicant is not bound to enlist
and serve in the National Guard.

(b) A declaration that the act andfor decision of the
respondent communicated through the person in charge of
the Army Recruiting Office on or about the 10th April, 1980,
whereby the applicant was asked to enlist and serve in the
National Guard, should be declared null and void.

The applicant is a national of South Africa and was born
there on the 14th April, 1961 at the time when both his parents
were residing there. His father was born in Cyprus on the
18th February, 1918 and in 1948 he emigrated to South Africa
where he became a permanent resident and acquired the nationa-
lity of South Africa. Applicant’s father died on the 26th
July, 1962 and was burried in South Africa. Applicant’s
mother was born in Pano Lefkara on the 13th October, 1926
and she got married to his father in 1953 and joined him in
South Africa where she resided permanently. She is a British
subject and holder of a British passport. Applicant’s parents
were tesidents outside Cyprus long before 1955 and they never
had their permanent residence in Cyprus at any time between
the years 1950 and 1960. In consequence, they were never
citizens of the Republic of Cyprus under the provisions of Annex
“D” of the Constitution or the Law of Citizenship of 1967 (Law
43/67).

After the death of his father applicant’s mother came to
Cyprus in September, 1962 bringing with her applicant and
her two daughters and all of them have been living in Cyprus
€ver since.

On the 16th April, 1979 applicant through his advocate
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applied for exemption from service in the National Guard
on the ground that he was not a citizen of the Republic of

Cyprus.

Copy of such letter was produced as exhibit 1 and

reads as follows:

“CEverdAny Umd ToU s dved TeAdTOV pouv vi &rrevbuvidd
Tpds Unds kal sUoePdoTws va UtmofdAw altnow dmws olrrog
Eonpel] &k T Umoypecaoews kaTardlews kal Umrnpeoicg
els. Ty "Edvikiiy ®poupd, Bik Tous xdTwh dvorypagoptvous
Adyous:

()

®

o

(&)

®

‘O s &vw TEAGTNS pov/alTnThs, EyewnBn els THY Némiov
"Agpiktiy iy 14nv "Ampidiou, 1961 kai elvan “Yrriixoos
Tfis Notiov ’Agpifis kal xd&royos Biaparnplov Tiis
xwpas abtfis Um' dpi@pdv PO34334. (MI8eTe fowkhei-
oTous gwToTuTrics, Tekpupia A, B kal IN).

‘O marhp adtol Nikos X Apovowerns fyswnfn &v
Kimpew v 18nv ®:Ppovaplov 1918, kord 8¢ fi wepi
o 1946 pernuéorevoey els Némov Agpikiyy  émou
kal &méktnosy ‘YmwakodrnTav Tiis Notlov ’Agpiiis
xal fito k&royos SieParnplov Tis ywpas alrtis '
&p. J65303. Kotd f Tepl Tfiv 26nv ’lovhiov 1962,
oUrtos &mePlewoosy kal Erden els Nomiov "Agpikiiy, TiHv
28nv lovAfou, 1962. (“I8ete Texpfipix 8, E kai Z).

‘H yine adrot XAdn N. ApoucioTn, wpdny Houiibou,
tyevnin elg TTdwe Astkapo Ty 13y *Oxrwpplov,
1926, ouvelelytn 8¢ Tov dnrofrwoavta Nikev Z. Apou-
o1 KaTd/f mepi TO 1953 kal peroPdoa per’ olroU
els NoTiov "Agpixiyy, tykatearddn povipcs. Elvar Y-
koos ToU ‘Hvwpévou Baoidelov kei k&royos ToU U’
Gp. 80321 Bperravixou AwxBarnpiov.

Katd fi mepi iy 4ny Zemreppplov, 1962, & ds dvw mTeAd-
NS BoU ueT& Tiis unTpds aUrol kal Tév BUo &BeAdiv
aUToU AfjunTpas ol ‘EAilas, &plxfnoav kod Eyxare-
oréfnoav &s thy Kimpov, dmov kai Siapévouv fkToTe.

Ev oye Tav dvedTépw xal év Owel Tou yeyovdTos 8T
ol youels ToU G5 Gww TEAGTOU HOU Tjoaw EYKOTEGTTHEVO!
éxtds Kimrpou wpd toU 1955, kal oltor olbémoTe Umijp-
tav Kimprot “Yrfikool, fj kad’ olovdriToTe ypdvov peraty
1955 kai 1960 elyov THv ownfn olrédv Sicpoviy &
Kimpow, ko 8T katd Tov ypovov TolU EykaTiAsnpow
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Thy Kimpov fioow Bpertavol “Yrrikoor Tijs Kumpou,
oUons TéTe Bperravikiis "Amowkias, dmokTioouTess peto-
yeveoTépuws, & ubv &moPidoas marhp “YmmkodTnTo
NoTlov "Agpikiis, y 8¢ piTnp diarnpfiococa Ty BperTa-
viknv TowUmy, eloefdoTws UmoPddAw &T & g dvw
TeAGTNS pov Bty Blwaral v YapakrnpioBi dx TMoAltns
Tis AnpoxpoTiag Suvdper Tou Nouou 43/67 xai Tou
ToapapThparos “A° Tiis Tuvbikns ‘Eyxatibpioscss.

(D) Tlepouréper B2 Emibupdd vi &uagepddd els Ty Tpdopatov
andpacw Tou "Avwrdatou AikaoTtrnpiouv Kimpou U’
Gp. 304/78 peTaly Mapivou Theps] xal Tfis Kumrpiakfis
Anuoxparias, # dmola mioTedw &1 elven  yphioulos
kal els Ty Tapouooy Uwobsoiv.

Ev Syer TG dvwripe, eboiPdoTws UToPdAAw aitnow
dmews EBobij Thoromomntikdy &7 & & &vw weAdTns upou
Btv elvan TToAlTns Tiis Kumpiokiis Anuokporios koBos xei
Bepaiwois 571 oUros Biv Becwopelton orpaTevoipos kal ExipsiTan
Tiis Umoxpeworws kaTaTdtews kal Umnpeaias els THy *Eduixtyy
Dpoupar.”

(“I have been directed by my above client to apply to you
and humbly submit an application so that he may be
exempted from the obligation to enlist and serve in the
National Guard for the following 1easons:

(a) My above clientfapplicant, was born in South Africa
on the 14th April, 1961 and is a citizen of South Africa
and holder of passport No. PO34334 of this country.
(See enclosed photocopies, exhibits A, B and C).

(b) His father Nicos S. Drousiotis was born in Cyprus
on the 18th February, 1918, and on or about 1946
he emigrated to South Africa where he obtained
the citizenship of South Africa and was the holder
of passport No. J. 65303 of this country. On or
about the 26th July, 1962 he died and was buried in
South Africa on the 28th July, 1962. (See exhibits
D, E and F).

(¢) His mother Chloi N, Drousioti, formerly Pavlidou,
was born at Pano Lefkara on the 13th October, 1926,
was married to the deceased Nicos S. Drousiotis
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on or about 1953 and having gone with him to South
Africa, she settled there permanently. She is a citizen
of the United Kingdom and holder of British passport
No. 80321,

On or about the 4th September, 1962, my above client
with his mother and his two sisters Demetra and
Eliza, came and settled in Cyprus, where they have
been residing ever since.

In view of the above and in view of the fact that the
parents of my above client were residing outside
Cyprus before 1955, and that they have never been
citizens of Cyprus, or at any time between 1955 and 1960
had their residence in Cyprus, since at the time when
they left Cyprus they were British subjects of Cyprus,
which was then a British Colony, and the deceased
father having acquired later the citizenship of South
Africa, and the mother having retained the British
citizenship, 1 humbly submit that. my above client
cannot be considered as a citizen of the Republic
by virtue of Law 43/67 and Annex ‘D’ to the Treaty
of Establishment. ’

Further 1 would like to refer to the recent decision
of the Supreme Court of Cyprus No. 304/78 between
Marinos Pieri and The Republic which 1 believe is
useful in the instant case.

In view of the above 1 humbly submit an application for
the issue of a certificate that my above client is not a citizen
of the Republic of Cyprus and a confirmation that he is
not considered as a conscript and is' exempted from the
obligation to enlist and serve in the National Guard”).

On or about the 26th May, 1979 the respondent in reply to
such letter, informed the applicant that he was not a citizen
of the Republic and in consequence he had no duty to serve
in the National Guard. Such letter reads as follows:

“ *EverdAny 6mws dwvagepBdd eis Thv EmoTOAMY oas fiuepo-
unvias 16ms *Amrpidiov 1979 #v oyéoel pE TAS OTPATIWTIKAS
Umoyxpecdatis ToU mEA&TOV gas 2uupecv Apovoidtn Tou Nikov
kol Tifs XAéns & &moios Eyewnfn els Némov "Agpikiy Tiw
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14.4.196] kai v& ods wAnpogopriow 6T &k TS feTdoews
TV Tap” fuiv oToryeiwy wpokUTrTal 8T1 & Bv BfuaTt Zupev
Apovaicrtng Bty datéktnoey péxpl ofpspov THY Kutrplokiy
UmnrodTnTa Suvduer Tou &v Kimpw wkporroUvros Sikatou
Tepl ’[6aryeveias, kail £p° Soov 8év elven woritns Tiis Anpoxpa-
Tiag, oUrtos Btv Uméyer &l ToU Trapovros Utroypéwov
onTetas els rhy "ESnkiyy Gpouvpdw.”

(“I have been directed to rofer to your letter dated 16th
April, 1979 in respect of the military obligations of vour
client Symeon Droushiotis, son of Nicos and Chloi, who
was born in South Africa on the 14.4.196]1 and to inform
you that on examination of our records it appears
that the above-named Symeon Droushiotis, until to-day,
has not acquired, the Cypriot citizenship in accordance
with Citizenship legislation in force in Cyprus and since
he is not a citizen of the Republic. he is not liable, for
the time being, to serve in the National Guard™).

Relying on the said letter he continued residing in Cyprus
preparing himself for admission in a University in Italy.

In the summer of 1979 applicant left Cyprus for a shost
period and returned back without any problem arising concer-
ning an exit permit. After his re-entry to Cyprus he was
issued with an alien’s registration certificate issued by the
Republic of Cyprus dated the 14th November, 1979, photocopy
of which appears in exfibits 3 and 4 and with a temporary
resident’s permit (exhibit 12) permitting him to stay in Cyprus
as a visitor till the 30th August, 1980. The applicant intends
now to proceed to Italy for University studies in architecture,

On or about the 10th of April, 1980, applicant was informed
by the Police authorities to appear at the police station where
he was told that he should enlist in the National Guard for
service as from July, 1980. The applicant got in touch with
the Army recruiting office to whom he produced the letter
of the Minister exempting him from service and he was informed
that if he fails to enlist in July, 1980 he will be prosecuted before
the Court Marshal. As a resuit, he filed the present recourse.

Though there is no written document embodying the alleged
decision for his enlistment in the National Guard, there is no
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dispute about this fact as by para. 7 of the facts set out in the
Opposition, it is admitted that applicant was called to serve
in the National Guard and that in any event such act was lawful.
The decision complained of is admitted under para. 1 of the
Opposition, whereby it is stated that the decision complained
of was lawful and bad been taken in accordance with the
National Guard Laws 1964-1979.

It is an undisputed fact that the applicant is an alien with
permission to stay in Cyprus till the end of August, 1980, subject
to the renewal of his permit.

It is also a common ground that before the enactment of
section 2 of the National Guard (Amendment) Law, 1978 (Law
22/78), the applicant could not be considered as a citizen of
the Republic and therefore, he was not liable for service in
the National Guard under the provisions of section 4 of the
National Guard Laws 1964-1977 which imposed such duty
on citizens of the Republic only.

As theie was no material dispute about the facts of the case,
counsel restricted themselves in arguing the legal aspect of the
case which turns around the question of the constitutionality
of section 2(b) of the National Guard (Amendment) Law,
1978 (Law 22/78) whereby the previous section 2 of the National
Guard Laws 1964-1977 is amended. Counsel for applicant
submitted that such amendment is unconstitutional, as offending
the provisions of Annex “D” of the Treaty of Establishment
the provisions of which were safeguarded by Article 198 of
the Constitution and also is contrary to the provisions of Law
43/67 which makes provision about the citizenship of Cyprus.

1 shall first consider the position regarding citizenship under
our Constitution and the respective legislation. The Consti-
tution of Cyprus which resulted from the Zurich and London
agreements, presents certain features resulting from the recogni-
tion of two communities, the Greek and the Turkish. Such
division is permeating the whole Constitution of the Republic
of Cyprus. Some examples of this, are the creation of two
separate Communal Chambers having separate exclusive juris-
diction on certain matters, the structure of the judiciary, the
rights given to the Turkish minority members of the Housc
of Representatives in respect of certain matters and certain
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other powers safeguarded for the Vice-President of the Republic.
The particular features resulting from such recognition concer-
ning the judiciary appear in the judgment of Vassiliades, J.
as he then was, in the case of Simadhiakos v. The Police, 1961
C.L.R. p. 64. Provisions which establish the recognition of
two communities and certain rights safeguarded for each com-
munity separately appear not only in the text of the Constitution
but also in some of the agreements signed by the interested
parties and attached to the Constitution as annexes thereto
at the time of the signing of the Constitution.

One of these Annexes, Annex “D” makes express provision
as to the citizenship. Certain categories of people become
entitled to acquire automatically the citizenship of Cyprus,
under the provisions of section 2 of such Annex. Other provi-
sions are made in respect of persons not falling within section
2 as to when and how they can acquire the citizenship of Cyprus.
An important feature of Annex “D” which shows clearly thc
mtention of the draftets of our Constitution and the participants
in the signing of the agreements to keep a balance between the
Greek and the Turkish communities regarding the acquisition
of citizenship is the express provision of paragraph 7(a) of
section 4 and the table set out in such paragraph whereby it
is provided that a petcentage of 80 per cent in respect of
Greeks and 20 per cent in respect of Turks is to be preserved,
in case of applications for the acquisition of the citizenship
of Cyprus. Provision is made under such paragraph that—

“Applications shall be granted up to the full number given
in each space in that Table in respect of applicants
of each class irrespective of the number of applications
made by or granted to applicants of any other class™.

This restriction refers to persons falling within the provisions
of paragraphs.(1)—(6) of section 4. Paragraph 2 reads as
follows:

“A person of Cypriot origin who immediately before the
date of this Treaty was not a citizen of the United Kingdom
and Colonies shall be entitled, on application to the appro-
priate authority of the Republic of Cyprus, to be granted
on or after the agreed date citizenship of the Republic
of Cyprus. For the purpose of this paragraph, ‘a person
of Cypriot origin’ means a person who was, on the 5th
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of November, 1914, an Ottoman subject ordinarily resident
in the Island of Cyprus or who is descended in the male
line from such a person”.

The provisions of Annex “D” were incorporated in Article
198 of the Constitution which provides as follows:

“l. The following provisions shall have effect until a law
of citizenship is made incorporating such provisions—

{a) any matter relating to citizenship shall be governed
by the provisions of Annex ‘D’ to the Treaty of
Establishment;

(b) any person born in Cyprus on or after the date of the
coming into operation of this Constitution, shall
become on the date of his birth a citizen of the Republic
if on that date his father has become a citizen of the
Republic or would but for his death have become
such a citizen under the provisions of Annex ‘D’
to the Tieaty of Establishment.

2. For the purposes of this Article ‘Treaty of Establish-
ment’ means the Treaty concerning the Establishment
of the Republic of Cyptus between the Republic, the
kingdom of Greece, the Republic of Turkey and the United
Kingdom of Great Britain and Northern Ireland”,

In 1967 Law 43/67 was enacted under the provisions of Article
198 making provision about citizenship of Cyprus. Under
section 3 of the said Law, the provisions of Annex “D” weru
incorpoiated in the said Law. Section 3 reads as follows:

3. TloAiten THis Anuokparios elven T& rpdowta T& dmola,
KoT& THY fuepounviay Tis évdplews This loyvos ToU TapdvTog
Népov, dméktnoay fj Sikcnouvran v& &moktnowal ThHy 1510-
T Tou ToAlTou Tis AnuoxpaTtiag Suvduer TEY Siarrdiewy
ToU TMapopripares A ff 7& omola petd Thv prifeioav fjuepo-
uricw &rokTdol Ty TorauTny 1816TNTE TOU TTOAITOV BUvdpEl
&y Birordeor ToU woapdvros Nopou.”

(“3. Citizens of the Republic are the persons who, on
the date of the coming into operation of this Law, either
have acquired or are entitled to acquire citizenship of the
Republic under the provisions of Annex D or who acquire
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thereafter such citizenship under the provisions of this
Law™).

In 1964 due to the abnormal situation which was created
as a tesult of the intercommunal troubles, Law 20/64 was
enacted, providing for the setting up of a military force under
the name ‘“National Guard”. S.3 empowers the Council of
Ministers whenever considering it necessary, to proceed with
the settling up of the National Gvard and also it makes provision
as to the persons liable to serve in such force. Section 3 reads
as follows:

3. (1) To “Ymoupywkdv ZupPouilov Svorar Stoav fewprion
ToUTo owdmipov Adyw drmeihovuévns slopoifis | olaaBimoTe
tvepyeios koreuBuvopduns kotd THis dvelopTnoias f) Tiis 5o
pikiis Sdxkepaudmnros THs Anuoxpatias fi &madolons Thv
dopdhaav {wiis fi meplouoias v& TrpoPfi els TOV oynuaTicudy
Suvdpews, fims Bd kofjror *'EBmkd Qpoupd’, £mi oxkomd
Ponbeias ToU orpatol Tis Anpokparios f| TV Suvdpecov
dogoheias TaiTns fi kal dpgoTépwv els SAa Ta wETpx TX
dmronToUpeve. Side Ty dpuvay olriis.

(2) Tnpovubveov Tév Siardtewy ToU &pbpou 10 4 Alvams
ouvlgToTon €k oTporTevsipey ToArtdv Tiis Anuokpotias oiTives
fifehov KAnGR B Unmpecicv Bwvdper Ty Siatddewv ToU
Tapovros Néuou kal ouykpoTeitan 8 dbioopamikdy xal dvu-
ooty povinwy, Sokipwy ked é-rnxof;pcoﬁ ked EE ATy
droTerouptuwv ik orpaTevoiuwy kel oTpaTeuaipcwy Eedovtdiv.

(3) T “Yrovpywkdv ZupPothiov kixtnton Eouvciay &md
konpoU els konpdv Smeos kaBopiln Tév &pifudy Tiis Auvduews
els Aliwpoamikovs kel dmAiftes.”

(“3.~(1) The Council of Ministers may, when it considers
it expedient because of a threatened invasion or any activity
directed against the independence or the territorial integrity
of the Republic or threatening the security of life or
property, proceed to the establishment of a force, to be
called ‘National Guard’ with the object of aiding the
army of the Republic or its security forces or both in
all measures required for its defence. '

(2) Subject to the provisions of section 10, the Force
..shall consist .of citizens of the Republic who are liable
to serve and who may be called out for service under the
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provisions of this Law and be composed of officers and
warrant officers, regular, on probation and auxiliary,
and other ranks comprising servicemen and service volun-
leets,

(3) The Council of Ministers may from time to time pies-
cribe the strength of the Force in officers and other ranks.”)

It is clear from the provisions of section 3 sub-section (2)
that such force could only be set up of citizens of the Republic
and was not intended to extend to any other peisons. In
section 2 of the said Law, there is no provision as to who are
considered citizens of the Republic. It was obvious that therc
was no need for such provision as it was clear from the provi-
sions of Article 198 of the Constitution as to the persons who
could be treated as citizens of the Republic. The said law
underwent numerous amendments by subsequent legislation
but there was no amendment of section 3. In 1978, Law
22/78 was enacted, effecting certain amendments to the previous
laws, all of which, except one, are not material for the purposes
of the present case. The only material amendment was effected
by section 2 of such law by introducing a definition of the
words “‘citizen of the Republic” for the purposes of such law.
Such section reads as follows:

2. To &pbpov 2 Tou Pooikou vdpou TpoTroToliTon €%
&xoroUfuws:

{=) em e s o

(B) 5wx THs Ut &vbioews els THv Stovoav dAgaPnTikiy
aUToU oeipdv, ToU dxohouBou viou dpiopoU:I-

“rohltns THs Anpokpatias” onualve  moMTny  afis
AnpoxpaTics xai meprhaupdver wpdowmov Kumpoiis
keorywyts & &ppevoyovias, fitoi-

(o) mpdowtov, TO dmolov katéom) BperTavds (nni-
koos Buvdper Tév Tept TpoosapThicews Tis Kimrpou
Maraypérwy Bv ZupPouric ToU 1914 Ewg 1943-
3!

(B) mpoocwtov, TO dmoiov EyewniBn fv Kimpw kord f
perd THv Sty NoeuPpiov, 1914, ko’ &v ypévov ol

_ yovels aUToU Sifpsvov ouviifws & Kimpo: f

574

10

135

20

25

30

35



10

15

20

25

30

35

3 CL.R, Drousiotis v. Republic Savvides J.

(y) Eoyapov fi wdbov Tékvov ToU Smolov ) pATne
korrelxe KaT& ToV Ypbvov Tiis yewroews alroU T&
mpooovTa Td dvapepbusva & TR Gvw Taporypden
(@) A (B) Tou mapdvros dprouol f

(‘8) TpoTwTor KoTaydusvov & dppevoyovias &k Trpo-
okmou olov dvagipeTan & TR Svw Tapaypdgw
(@ f§ (B) 4 {y) ToU mwapdvros Spropo.”

(“Section 2 of the principal law is hereby amended as
follows:~

(a) R — .

(b) By the insertion therein, in its proper alphabetical
order, of the following new definition:-

‘Citizen of the Republic’ means citizen of the Republic
and includes a person of Cypriot origin descended
in the male line, that is-

(a) a person who has become a British subject under
the provisions of the Cyprus (Annexation) Qrders
in Council 1914-1943; or

(b) a person boin in Cyprus on or after the Sth
November, 1914 at a time when his parents
were ordinarily residing in Cyprus; or

(c) an illegitimate child whose mother, at the time
of his birth, possessed the qualifications refeired
to in paragraphs (a) or (b) of this definition; or

(d) a person descended in the male line from a person
referred to in paragraphs (a) or (b) or (c) of this
definition’").

It is clear that such definition was creating a situation in
which a person otherwise treated as an alien under the Con-
stitution and the legislation of Cyprus concerning aliens was
to be deemed as a citizen of the Republic for the purposes of
the National Guard Law. The question of constitutionality
of such section was raised before this Court in the case of Pieri
v. The Republic (1979) 3 C.L.R. 91 in which the Court after
considering such section in the light of Article 198 of the Con-
stitution, reached the conclusion that such provision was uncon-
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stitutional as offending Article 198 of the Constitution. In
concluding the judgment, Malachtos, J. at page 98 had this
to say:

“It 18 clear from the provisions of Article 198 that any
law of citizenship made which does not incorporate the
provisions of Annex D to the Treaty of Establishment or
incorporates provisions which are contrary to the provisions
of Annex D, is unconstitutional, as offending the said
article. Therefore, section 2(b) of the National Guard
(Amendment) Law, 1978, 1s unconstitutional. Conse-
quently, the decision of the Council of Ministers under
No. 17378 dated 2/11/1978, whuch was published in the
official Gazette of the Republic of the 17th November,
1978, by which the class of the applicant was called up
for consciiption, in so far as the applicant is concerned,
1s declared null and void and of no legal effect whatsoever.”

The said judgment, though a judgment of a Judge exercising
oniginal jurisdiction, was not appealed from and formed the
basis of future conduct of the Government till the time that
they decided to 1gnore the said judgment and treat the persons
of the category of the applicant as hable to military conscription
unde1 the 1978 amendment.

Counsel for respondent contested the validity of the said
judgment and submuitted that the sard amendment was made
for the purposes of that particular law, and that even under
the International Law, aliens weie subject to military conscrip-
tion 1 cases of emergency

Once International Law was raised by counsel, I shall deal
briefly with the position arising under the International Law
before making my final verdict on the 1ssue before me. In
Greig’s International Law, 1st Edition, 1970 at p. 66, it reads
as follows'—

“Not surprisingly, the rule that customary international
law 15 part of the law of the land 1s generally accepted, and
in cases of conflict with municipal legislation, the statutory
provision prevails. One of the best known authorities
for this proposition is the decision of the Australian High
Court 1n Polites v. The Commonwealth, in which 1t was
held that though there was a rule of international law that
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‘aliens should not be compelled to serve in the military
forces of the foreign state where they happened to be,
and though such a rule was therefore part of the law of
the land, the rule of construction that, in the interpretation
of statutes, it must be presumed that Parliament did not
intend to act in derogation of the principles of international
law was ousted in this case by the express provisions of
the National Security Act.” '

The case of Polites v. The Commonwealth of Australia is
reported in 1945 C.L.R. vol. 70 at p. 60. In this case which
was in fact the judgment of the Court in two cases heard together
(Polites v. The Commonwealth and another and Kondiliotes
v. The Commonwealth and Another), the question whether aliens
can be compelled to serve in the Military Force of a foreign
state in which they happened to be notwithstanding any rule
of international law to the contrary, was in issue. The facts
of these cases as briefly stated in the judgment of Latham C.J.
at p. 67, are as follows:

“These demurrers raise the question of the validity of reg.
7 of the National Security (Aliens Service) Regulations
as appearing in Statutory Rules 1942 No. 39, and of Part
Il of the National Security (Aliens Service) Regulations
as enacted in substitution for that regulation by Statutory
Rules 1943 No. 108.

The plaintiff Speros Polites is a national of the Kingdom
of Greece, and is 29 years of age. A notice was served
upon him in pursuance of the first-mentioned regulation
requiring him to serve in the military forces of the Common-
wealth. The plaintiff in the second action, Orpheus
Kondiliotes, is also a Greek national, and is 25 years of
age. He was required to serve with the military forces
of the Commonwealth by a notice given to him in pursuance
of reg. 7 contained in Part II of the later Regulations
mentioned. The two sets of regulations are substantially
identical. They purport to authorize an area officer to
serve a notice requiring any male allied national, with
certain exceptions which are not material to the present
cases, to serve in the military forces of the Commonwealth.”

In dealing with the issues before him, Latham C.J. is reported
to have said the following:-
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““Under the provisions of these Regulations, the service
of a notice by an area officer imposes an obligation of
military service upon certain aliens. It is argued for the
plaintiffs, first, that there is a general rule of construction
of statutes according to which, unless the contrary intention
is clear, it is to be presumed that they do not violate any
recognized rule of international law; secondly, that there
i1s a well-established rule of international law that aliens
cannot be compelled to serve in the military forces of
a foreign State in which they happen to be; thirdly, that
the Regulations are made under a provision in the National
Security Act 1939 as amended, namely s. 13A, which refers
to persons generally; that these general words must be
limited in some way, as otherwise they would apply to
all persons in the world, and that one proper limitation
is to be found in the recognition and application of the
rule of international law to which reference has been made.
By this course of reasoning, it is sought to establish the
propositions that the Regulations are a clear breach of
an established rule of international law, and that s. 13A
of the National Security Act should be construed as not
intended to authorize such a violation of established piin-
ciple.

The first proposition for which the plaintiffs contend
1s well cstablished by many authorities. Perhaps it is
most conveniently stated in Bloxart v. Favre (1883) 8
P.D. 101, at p. 107) where Sir James Hannen approved
the statement in Maxwell on Interpretation of Statutes,
8th ed. (1937), p. 130 that ‘every statute is to be so inter-
preted and applied, as far as its language admits, as not
to be inconsistent with the comity of nations or with
the established rules of international law’. See also Craies
on Statute Law, 4th ed. (1936), p. 379, and Oppenheim,
International Law, 5th ed. (1937), vol. 1., p. 37.

But all the authorities in English law also recognize
that Courts are bound by the statute law of their country,
even if that law should violate a rule of intcrnational law:
See, e.g. Croft v. Dunphy where, after reference to the
well-known authorities of R. v. Burahh and Hodge v. The
Queen establishing that Dominion Parliaments have,
within the limits of their powers, authority as plenary
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and as ample as that of the Imperial Pailiament, it is said
that ‘legislation of the Imperial Parliament, even in contra-
vention of generally acknowledged principles of inter-
national law, is binding upon and must be enforced by
the Courts of this country, for in these Courts the legislation
of the Imperial Parliament cannot be challenged as ultra
vires’, that is, as ultra vires by reason of being inconsistent
with international law.

It was not really argued, and it could not, I think, success-
fully be contended, that the powers conferred on the Com-
monwealth Parliament itself by the Constitution, s. 51{vi),
relating to naval and military defence, and s. 51(xix), ‘natu-
ralization and aliens’, were limited in any -other manner
than by the description of the subject matter. The Com-
monwealth Parliament can legislate on these matters in

" breach of international law, taking the risk of international

complications. This is recognized as being the position
in Great Britain -cf. Craies on Statute Law, 4th ed.
(1936), p. 393: °‘Each State can, at its own international
risks, reject the opinions of other States as to international
law’. The position is the same in the United States of
America: See United States v. Ferreira; Botiller v. Domin-
quez; Hijo v. United States. And see Willoughby on the
Constitution of the United States, 2nd ed. (1929) vol. 2,
pp. 1316 et seq.. It must be held that legislation otherwise
within the power of the Commonwealth Parliament does
not become invalid because it conflicts with a rule of inter-
national law, though every effort should be made to construe
Commonwealth statutes so as to avoid breaches of inter-
national law and of international comity. The question,
therefore, is not a question of the power of the Common-
wealth Parliament to legislate in breach of international
law, but is a question whether i fact it has done so.

The next step in the plaintiffs’ argument depends upon
the establishment of the proposition that there is a rule
of international law which prevents a State from imposing
an obligation of military service upon aliens resident
within the territory. In order to establish this proposition
Mr. Phillips referred to the writings of jurists, to diplomatic
practice, and, in particular, to the practice and the policy
adopted by Great Britain. He clearly showed that there
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was a rule which prevented the imposition upon resident
aliens of an obligation to serve in the armed forces of the
country in which they resided, unless the State to which
they belonged consented to waive this ordinarily recognized
exemption. (No such consent is alleged in the present
cases.) This rule, however, does not prevent compulsory
service in a local police force, or, apparently, compulsory
service for the purpose of maintaining public order or
repelling a sudden invasion. Authority for these propo-
sitions is to be found in Oppenheim, International Law,
5tho ed. (1937), vol. 1., pp. 541, 542; Walker’s Manual
of Public International Law (1895), p. 47; Pitt Cobbett’s
Cases on International Law, 5th ed. (1937), vol. 1., p.
203; Hall, Tieatise on International Law, 8th ed. (1924),
pp. 259, 260, where the distinction is drawn between the
use of military forces for ordinary national or political
objects and police action to preserve social order or to
protect the population against an invasion by savages.”

Reference to the same case is also made by O'Connell Inter-
national Law, 2nd Edition, at p. 703 dealing with the subject
of Hability of aliens to military service. The following is stated
therein:

LA m———

.

“A distinction is usually drawn for jurisdictional purposes
I between casual and permanent sojourn of aliens, but it

is one which only practice can elucidate. The heart of
l the distinction is the duty of aliens to serve in the armed
forces of the receiving State. In Polites v. The Common-
wealth the High Court of Australia was of opinion that
an alien was exempted from service in virtue of a rule
of international law, though it found itself obliged to apply
the Australian conscription legislation which failed to
distinguish between nationals and aliens. ..................

..............................................................................

The United States practice provides the acid test. In
December 1941, it was enacted that all resident males
between the ages of twenty and forty—five were liable to
military service, but nationals of neutral States could
apply for exemption. The effect of such application was
to debar them from becoming citizens, Under the Immi-
gration and Nationality Act of 1952 an alien who claims

580

10

15

20

25

30

35



10

15

20

25

30

‘35

3 CL.R. Drousiotis v. Republic Savvides J.

exemption from military service becomes permanently
ineligible for citizenship. The practical result is that
an alien resident in the United States for the purpose of
qualifying for citizenship must serve if he does not wish
to be disqualified. He may, however, not serve, in which
case he is in danger of losing his residence rights. A
distinction is thus set up between permanent and imper-
manent residence, the onus of choice between permanency
and impermanency in fact resting on the alien. There
has been no significant protest to this jurisdiction, and
it cannot be concluded that this conscription of permanently
resident aliens who are candidates for citizenship is in
violation of international law.

The basis of the obligation to military service is defence
of the community of which one forms part. Nationality
as such is 2 much Jess relevant consideiation than pe.-
manence of residence. Theie are a number of historical
occasions when a distinction was urged between permanent
and temporary residence, and a tendency in treaties has
been to accord the right of conscription rather than to
endorse it. However, at times it has been inferred that
foreign nationals may not be conscripted at all, even when
they also have the nationality of the conscripting State,
In 1929 the Tripartite Claims Commission between the
United States, Austria and Hungary dealt with a person
who was a national of the United States Jure soli and a
national of Austria jure sanguinis. The issue was whether
the Government of the Dual Monarchy had breached
international law in calling him to the colours when he
was at the time within its territory. The Commission
upheld the conscription in the circumstances of the case,
but it accepted as a general principle that a State may
call up only its own nationals. It is probable that in the
circumstances of modern defence, and with the relaxation
of national sentiment in favour of a sentiment of collective
security, this rule, if it was ever firmly settled, must be
taken to apply in its stringency only to aliens temporarily
resident. :

The Haguc Codification Conference in 1930 adopted a
Protocol Relating to Military Obligation in Ceitain Cases
of Double Nationality, which provides that a person
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possessing two or more nationalities but habitually resident
in one of the countries whose nationality he possesses and
with which he is 1n fact most closely connected, shall be
exempt from all military obligations 1n the other country
or countries, although this may result in the loss of the
alternative nationality or nationahties. If a person posses-
ses a nationality of two or more States, and under the
law of any one of them he has the right at majority to
renounce the nationality of that State, he shall be exempt
from mulitary service in such State during his minority.
A person who has lost the nationality of a State ceases
to be hable to military service therein.

Sometimes commercial treaties contain exemptions from
military service.”

In Gppenheim’s International Law, Vol. I, 8th Edition
at pages 680, 681 and 682, the following are stated:

“If in consequence of a public calamity, such as the out-
break of a fire or an infectious disease, certamn administra-
tive restrictions are enforced, they can be enforced against
all aliens. as well as against citizens. But apart from juris-
diction, and mere local adminsstrative arrangements,
which concern all aliens alike, a distinction must be made
between such aliens as are merely travelling, and stay,
therefore, only temporarily on the territory, and such as
take up therr residence there either permanently or for
some length of time. A State has wider powers over
aliens of the latter kind; 1t can make them pay rates and
taxes, and can even compel them 1n case of need, and
under the same conditions as citizens, to serve in the local
police and the local fire brigade for the purpose of maintai-
mng pubhc order and safety. On the other hand, an
alien does not fall under the personal supremacy of the
local State; therefore he cannot, unless his own State
consents, be made to serve in its army or navy, and cannot,
hke a citizen, be treated according to discretion.”

In Polites case (supra) the Court was dealing with legislation
concerning aliens and not nationals of the Commonwealth
of Australia. Also, the extracts to which reference 1 have
made from the various authorities on International Law, are
dealing with the position of aliens 1n respect of military service,
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In the present case the National Guard Laws 1964-1977, section
4, make no provision about the obligation of aliens to serve
in the National Guard but it limits the provisions to citizens
of the Republic only. Therefore, 1 find it rather academic
to deal with the posmon as to whether by amendment of the
leglslatlon concerning aliens, or by special leglslatlon in respect
thereto, an alien in Cyprus can be forced to serve in the National
Guard I wish, however, to point out that any such legislation
shouId take cognizance of the provisions of Article 32 of the
Constitution which provides as follows:

“Nothing in this Part contained shall preclude the Republic
'\ from regulating by law any matter relating to aliens in
\ accordance with International Law.”

Furthermore, citizenship is not a status which can be imposed
on a person without his consent. In this respect, see Mari-
thakis, Private International Law, 2nd Ed., Vol. A, page 253
which reads as follows:

“fAix Tiis TpiTng dpxfis ai TloArrelon mwpaypoaTomoloUv ThHY
dvriAnyw kel fiv oUBels Tpémer vd Eoavoryxdferon elg Thv
Sixrhpnow Tiis bayeveias 1y dmrolav Exe, s & Tou omolov,
T8 Tis wptet v ExEr O Bikadeopar Smreos, v B&kn, dAAGEN
iGoybmiav. ‘H Tlohtela, pdvov petd pnTiv SfAwow Pou-
Aoes, Emipétrer Ty EoBov tk Téw pehdv tns fy A elodoyiy
véwv perdv. ‘H iBaybveix olre &roPdAieTan olUte drrovéneTon
tav Bty BrwoTumeBh pnTéx dxmegpoacuivn Polnois.”

(“By means of the third principle the States realize the
notion by virtue of which no one should be forced to
ietain the citizenship which he has, which means that evely
one has the right to change, if he wishes, citizenship. The
State, only after an express declaration of will, allows
the exit of its members or the entry of new members.
Citizenship can neither be rejected nor awarded if no will
is expressly formulated®’).

I adopt the view held by my brother Judge Malachtos in
Pieri v. The Republic (1979) 3 C.L.R. 91 at p. 98, that section
2(b) of the National Guard (Amendment) Law, 1978 (Law
22/78) is contrary to the provisions of Article 198 of the Consti-
tution and Annex “D” which, Annex, has been incorporated
in Article 198 and the Citizenship Law, 1967 (Law 43/67).
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Consequently, I find that applicant is entitled to the declarations
prayed for in this recourse, and 1 make such declarations accord-
ingly.

Taking into consideration the circumstances of this case
and the interesting points argued, I make no order for costs.

Sub judice decision annulled. No
order as to costs.
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