3 CLR,
1980 August 5§

[HADJIANASTASSIOU, ).
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

SAVVAS MENELAOU,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR, AND/OR
THE COMMANDER OF POLICE,
Respondents,

{(Case No. 112/75).

Disciplinary proceedings—Natural Justice—Rules of—Applicable to
disciplinary  proceedings—Disciplinary organ wrongly and in
violation of the said Rules took into consideration a pending
disciplinary case against the applicant which had not been heard

5 and which was fixed for hearing on another day—Sub judice
decision annulled.

Natural Justice—Rules of—Applicable to disciplinary proceedings,

The applicant, a Police Constable, was tried disciplinarily
for, inter alia, undignified conduct, and was sentenced to pay
10 a fine of £3. The District Commander of qolice reviewed the
case, under regulation 18(4) of the Police (Discipline) Regula-
tions, and increased the fine to £13. On appeal to the Com-
mander of Police by the Acting Deputy Commander of Police,
under regulation 20(3)(c) of the aforesaid Regulations, the
i5 Commander of Police imposed on the applicant the sentence
of dismissal from the service; and hence this recourse. In
imposing this sentence the Commander of Police took into
consideration, amongst others, another disciplinary charge
against the applicant which was fixed for hearing on anocther
20 date. The main contention of counsel for the applicant was
ttat in reaching the above decision the Commander of Police
was influenced by another disciplinary offence which was fixed
for hearing on a separate date and in doing so he acted con-

trary to the principles of disciplinary justice.
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Held, that the rules of natural justice are applicable to disci-
plinary proceedings; that a disciplinary organ, when trying
a case, cannot take into consideration a pending case against
an applicant which until that time had not been tried and there
is no decision with regard to it; that as the Acting Commander
of Police has taken, also, into consideration a case against the
applicant which until that time had not been heard and which
was fixed on another date for hearing, he allowed himself wrongly
and in violation of the principles of natural justice, to be influ-
enced by it and thus to impose finally the punishment of dismissal
from the service; and that, therefore, his decision must be annul-
led (pp. 473484 pos:).

Sub judice decision annulled.

Cases referred to:
Enotiadou v. Republic (1971) 3 C.L.R. 409,
Lambrou v. Republic (1972) 3 C.L.R. 379;
Haros v. Republic, 4 RS.C.C. 39 at pp. 43, 44;
Markoullides v. Republic, 3 RS.C.C. 30 at p. 35;
Kalisperas v. Republic, 3 R.3.C.C, 145 at pp. 151, 152;
Hadjisavva v. Republic (1972) 3 C.L.R. 174 at p, 200;
Hadjigeorghiou v. Republic (1968) 3 C.L.R. 326 at pp. 340,

341, 342, 345;

Pantelidou v. Republic, 4 R.S.C.C. 100 at p. 106;
Morsis v. Republic, 4 R.S.C.C. 133 at p. 137;

Tzavelas and Another v. Republic (1975) 3 C.L.R. 490 at pp. 502,
503, 504 and 505;

Decisions of the Greek Council of State in Case Nos. 519/1932,
360/1949, §88/1933.

Recourse.
Recourse against the decision of the respondents to dismiss
applicant from the ranks of the police force.
E. Efstathiou, for the applicant.
N. Charalambous, Counsel of the Republic, for the respon-

dents.
Cur. adv. vult.

HaDJnaNAsTASSIOU J. read the following judgment. Time
and again it has been said that the Supreme Court has exclusive
jurisdiction to adjudicate finally on a recourse made to it on a
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complaint that a decision, an act or omission of any organ,
authority or person exercising any executive or administrative
authority is contrary to any of the provisions of the Constitu-
tion or of any law or'is made in excess or in abuse of powers
vested in such organ or authority or person.

~ The complaint of the applicant in the present case is against

both the. Minister of Interior and the Commander of Police.
By the present recourse, he seeks a declaration that the act
andfor decision of the respondents dated 31st May, 1975 to
dismiss him from the ranks of the police force,is null and void
and of no effect whatsoever. B '

The applicant, Savvas Menelaou, had joined the ranks of the
police force of Cyprus as a constable on 5th January, 1964.
Having servéd for a period of eleven years on 21st February,
1975, a disciplinary charge was preferred against him in case
No. 1/75, by which he was accused for undignified conduct,

(insubordination, and disobedience, contrary to the Police

Regulations.

The applicant is married with two children; he became a
refugee as a result of the Turkish invasion. He was tried by the
Presiding Officer and was found guilty on-three charges, and a
fine of £3 was imposed on him on the first and second counts
only. On 13th March, 1975, the Commander of Police of the
District of Larnaca, reviewed the case of the applicant in accord-
ance with regulation 18(4) of the Police (Disciplinary) Regula-
tions, and increased the fine from £3:to £13, There was aa
appeal against that decision, and on 5th April, 1975, the case
was fixed for hearing on 30th May, 1975 before the Acting
Commander of Police. On that date, during the hearing of the
appeal, certain other matters were brought to the notice of the
Acting Commander of Police, which had nothing to do with
case No. 1/75 under appeal, but with another disciplinary charge
against the applicant in case No. 8/75 which was fixed for hearing
on another date. The sentence imposed upon the applicant on
that date was that of dismissal from the service.

Counsel appearing for the respondents opposed the application
and claimed that the decision attacked was rightly and legally
reached by the Acting Commander of Police, after a correct
exercise of his discretionary powers, and after weighing properly
and examining all the circumstances of the case. In support of
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the opposition, counsel put forward the following facts: On
26th March, 1975, the Acting Deputy Commander of Police
appealed to the Commander of Police against the said decision
in accordance with regulation 20(3)(c) of the Police (Discipli-
nary) Regulations, because in his opinion the punishment
imposed on the applicant, viz., £13.—fine was insufficient having
regard to the following reasons: (1) that the applicant having
joined the police force on the 5th January, 1964, was burdened
with ten disciplinary charges, apart from the present one; and
(2) that these convictions were of a serious nature, some of them
referring to assaulting another member of the force, discreditable
conduct, insubordination, and improper behaviour.

In addition, counsel put forward that the personal file of the
accused contained reports regarding the way he was living, viz.,
of having immoral relations with women and young girls, in
spite of the fact that he is married since 1966 and the father
of two young girls of seven and four years of age.

On 30th May, 1975, the appeal was heard by the Acting Com-
mander of Police, who having examined the circumstances of the
case, and having listened to what has been said against and in
favour of the applicant, and having gone through his personal
file, reached the conclusion that the only proper punishment
against the applicant was that of dismissal from the ranks of the
police force. In reaching his deciston, he had this to say:—

“ "Hxouoo peTd pocoxfis T&s dyopeUceis ToU Exxaouvros
thy Umefeaw TadTny k. Tl Moyloulopidn, "AvarA, Bonfou
*Apynyou (Awikfoews), Tou ' AcTtuvopikou AsuBurTtol Adpua-
kos kol Ty dardurTnow Tou kaTnyopounivou "AcTupUAakos
2207 Z&BPa Meverdou. ‘Ewlong tpedbrnoa Ttoocov T& Tpa-
kTik ToU Tafapyikou Aikaotrplov doov kat Tév TTpoowmixdy
OdreAdov ToU xarnyopovpbvou & dmolos Biv mepiExel TiToTe
&ho Tropd éxbéoels kal dvagopds fvavtiov Tou. ‘H oTéoug
TOU KaTNyopovpivoy Téoov orjuspov Bvcammiov Tou AikaaTnplou
TouTou doov Kal évarmov ToU “Acotw. Akufurtou Adpvakos
&tav dvabedpnoey THY Umobeowv raUtny Sév fro f Gpudlovoa
5" fva 'Acruvoukov & omoios viikev elg plov “Yrrnpeoiav
els Tv dmoicv 1) Tebapyia elven 1O oroudodTepov oTorEiov
B THv Suoiv kot &pupowikdiv Aevtoupyiov Ttns. Olvog Srov
tdndn ooy ToU CActuvomkou  Awufuvtou  Adpvaxos
Ty 13.3.1975 Bk Tiv dveledpnow il Umobéoews elmey
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el adrdv: “Zépw ToUs Adyous ToU TO ExdpveTe GAAG doels

B& 1o perovichaete. Tldvta #rot kararpiégeTe Tolus Mako-

plaxoUs. "Ev Toutn 1 ikke oos.  “Av fiuouv T{E éyds Mpifixds
eloey v poU kdpeTe Toporipnow udvov. Alpiov 8¢ mdw
o1d TlpoeBpikd v& T& dvapépw oUAAK’.

Orav fvag "ACTUVONIKSS BEIKVJED TOICUTNV OURTIEPLPOPGY
gvoorm Evog ‘Actuv. Asufluvtol kol &tav olros kod’ SAov To
Sikornua Ths BvbekoetoUs Umnpeoias crou BEv  kardpbwos
v& EmBelin rimoTe TepiocdTEPOV TTapd owpsiov TEBapy kS
mopanTwpdToy ik T dmola Enipwpifn Emoveldnupéves
Tére SlepwToupon ol Tpfmet va elven f EmPAnénoouévn
els abrdv wowhy Six v Bropbwdiy. Zuyilwv perd wpoocoyiis
Sha i dvwrépw xaTéAnta el TO oupmépacuo &T1 S&v dro-
péver kopuia &AAN mipwple Tapd 1§ dwdiuais ToU "AcTu-
voukol ToUTov &k Tév TdEewy s ‘AcTuvouikils Auvdpews’.

And in English it reads:-

“I have listened carefully to the addresses of Mr. P. Mach-
louzarides, Acting Deputy Commander (administration)
who is appellant in this case, the Divisional Police Com-
mander of Larnaca, and the reply of the accused Police
Constable 2207 Savvas. Menelaou. 1 have also studied
both the record of the Disciplinary Court and the personal
file of the accused, which contains nothing but reports and
statements against him. The attitude of the accused today
before this Court, as well as before the Police Commander
of Larnaca when he was reviewing the present case, was
inappropriate for a police officer who belonged to a service
where discipline is the major element for its smooth and
regular functioning. When called before the Police
Commander of Larnaca on 13.3.75 for the review of the
case, he said to him: ‘I know why you are doing this, but
it is you who will be the one to regret it. You've always
persecuted the supporters of Makarios in this manner.
This is the cause of your pique. Had I also been a supporter
of Grivas you would have only reprimanded me. Tomor-
row I shall go to the Presidential Palace and report every-
thing.’

When a police officer behaves in such a manner towards
a Police Commander, and when during his eleven years’
service he has succeeded in showing nothing more than a
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multitude of disciplinary offences for which he was punished
repeatedly, then I wonder what punishment should be
imposed to reform him. Weighing carefully all the above,
I have come to the conclusion that there remains no other
punishment but the dismissal of this police officer from the
ranks of the Police Force.”

Counsel on behalf of the applicant, in support of his applica-
tion put forward a number of legal points, viz. (a) that the
respondents have acted illegally and/for in excess and/or in abuse
of powers vested in such organ; {(b) that the decision of the
respondents is contrary to the principles for the administration of
justice, and/or for the administration of disciplinary justice and/
or contrary to fundamental legal principles which are based
on the jurisprudence for the trial of disciplinary charges; (c)
the decision of the respondents is contrary to the provision
of the Police Law, and to the Police Regulations; (d) the said
decision is contrary to the Constitution and to the principles
of natural justice; (e) the decision attacked was taken
and was based on wrong criteria, and on a wrong basis
and under a misconception of the real facts; (f) the decision
attacked was based on unfounded conclusion and on non
existing evidence and on inadmissible evidence, and was the
result of an arbitrary conclusion and/or the result of an illegal
decision; (g) the decision attacked was taken by an inappro-
priate organ and was taken in an arbitrary manner; and (h)
the decision attacked is contrary to the principles of Law, because
the penalty imposed on the applicant is a very heavy sentence,
having regard to the offence committed by the applicant; and
that in reaching that decision he was influenced by another dis-
ciplinary offence which was fixed for hearing on a separate
date, and in doing so, acted contrary to the principles of disci-
plinary justice.

On the contrary, counsel appearing for the respondents argued
that the Acting Commander of Police, in spite of thg fact that
he took also into consideration matters related to a disciplinary
offence not yet tried, nevertheless, he continued, that that was
not contrary to the rules of natural justice, because they showed
what was the conduct of the applicant till that time. He further
argued that the Court should have in mind that the disciplinary
punishment has nothing to do and is not related to a criminal

trial. In support of his grounds of law, counsel relied on.
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Kyriakopoulos, “Law of Civil Servants™ at p. 242; and on a
case of this Court, Joanna Enotiadou v. The Republic of Cyprus,
through The Public Service Commission, (1971) 3 C.L.R. 409.

Counsel went on to add that in the present case, the Acting
Commander of Police, although he took into consideration in
assessing the punishment to be imposed on the applicant, the
facts of the case under trial, his whole behaviour, as well as
facts of a pending case against the applicant, nevertheless, once
the disciplinary case is pending against the applicant, no viola-
tion of the natural justice has taken place; and that from the
trend of our Case Law the Administrative Court should have in
mind that the principles of natural justice expounded in Articles
12 and 30 of our Constitution are not always applicable in
disciplinary trials, as had been said in Ninos Lambrou v. The
Republic of Cyprus, through (1) The Minister of Education, (2)
the Educational Service Committee (1972) 3 C.L.R. 379.

The first question is whether the principles of natural justice
are applicable to disciplinary proceedings.

In Nicolaos D. Haros and The Republic of Cyprus through
The Minister of the Interior, 4 R.S.C.C. 39, the applicant, at
the material time a Police Sergeant, was, on the 23rd October,
1961, charged under the Police (Discipline) Regulations, 1958
to 1960, for bringing discredit to the reputation of the Police
Force, and for being insubordinate by words or demeanour and,
having been found guilty on the first charge after a hearing before

"a presiding officer in accordance with the said Regulations, was

on the 18th November, 1961, fined £10. The decision of the
Presiding Officer was reviewed and confirmed on the 9th
November, 1961, under reg. 18(4) by a reviewing officer. On
the same day the applicant, acting in accordance with the provi-
sions of reg. 19(1), appealed to the Acting Commander of
Police against the finding of guilt but not against the guantum
of punishment, but his appeal was dismissed. The Commander,
acting in accordance with the provisions of reg. 20, altered the
punishment to one of reduction to the ranks, without a hearing
taking place before him or the applicant being informed of, or
given an opportunity to be heard on, the intention to alter the
original punishment. Forsthoff, P., delivering the judgment of
the Court had this to say with regard to the nature of disciplinary
proceedings and to the rules of natural justice at pp. 43, 44:

“The Court is of the opinion that the‘procccdings under
473
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the aforesaid Regulations whether in the first instance, on
review or on appeal, amount to the exercise of executive
or administrative authority, in the sense of Article 146, and
that, therefore, this Court has competence in the matter.
The Court has reached this conclusion because, inter alia,
under the order of things established by our Constitution
disciplinary contro! in the public law domain is treated as
an executive matter and not as judicial matter, as is clearly
shown by the closely analogous case of disciplinary control
over public officers which, by operation of Article 125, is
entrusted to the Public Service Commission, an exclusive
organ.

Disciplinary control, as provided for under the relevant
regulations, is a manifestation of the exercise of executive
power, though admittedly the procedure to be followed
has some judicial characteristics, and it is not an instance
of the exercise of judicial power, which is the adjudication
between parties to a dispute by an independent Court...

The Court is also of the opinion that the definitions of
‘public officer’ and ‘public service’ as set out in Article
122 are very clear in this respect and that as the security
forces of the Republic are not included therein, policemen
are not subject to disciplinary control by the Public Service
Commission, under Article 125, and they continue to be
subject to the discipline of the Police.

The Court, further, found no merit in the submission that
there could have been no proceedings under the Regulations
in question until a criminal charge of insult had been decided
upon by a competent Court. It is correct to say that, as a
rule, it is not proper to pursue disciplinary proceedings
while a criminal charge in respect of the same matter is
pending but since no criminal charge was pending there was
no impropriety whatsoever in the disciplinary proceedings,
being taken against the applicant, and, as a matter of fact
section 55 of the Police Law, Cap. 285, is a clear indication
to the contrary of the submission made by counsel for
applicant in this respect....

Concerning the allegation that the provisions of regulation
20 are contrary to the rules of natural justice the Court
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is of the opinion that the said rules, which also under Article
12 are made applicable to offences in general, should be
adhered to in all cases of disciplinary control in the domain
of Public Law (vide Andreas A. Markoullides and The
Republic (Public Service Commission), 3 R.S.C.C, 30 at
p. 35, Nicos Kalisperas and The Republic (Public Service .
Commission) & another, 3 R.5.C.C. 146 at p. 151) and that,
therefore, the provisions of regulation 20 should be applied
subject to the aforesaid rules,

In view of the foregoing, it follows that the decision on
appeal of the Commander, which was made without hearing
the Applicant, was arrived at through a procedure contrary
to the said rules, and has, therefore, to be declared to be
null and void and of no effect whatsoever. It is up to the
Commander now to consider again the appeal in question
in the light of this Judgment.”

See also the cases of Andreas Markoullides v. R., 3 R, S.C.C.
30 at p. 35; Nicos Kalisperas v. R., 3 R.S.C.C, 145 at pp. 15]-
152; Hadjisavva v. R., (1972) 3 C.L.R. 174 at p. 200; Hadji-
georghiou v. R., (1968) 3 C.L.R. 326 at pp. 340, 341, 342, 345;
Maro Pantelidou v. R.,, 4 R.S.C.C. 100 at p. 106; and Stelios
Morsis v. R, 4 RS.C.C, 133 at p. 137,

In foanna Enotiadou (supra), relied upon by counsel for the
respondents, Mr. Justice Triantafyllides, P., dealing with the
decision of the Public Service Commission to retire the applicant
compulsorily from the public service, on disciplinary grounds,
in dismissing the recourse had this to say at pp. 415, 416:—

“The next matter with which I have to deal is whether or
not it was proper for the Commission, on the material before
it, to find the applicant guilty of the charge brought against
her and, particularly, of that relating to improper behaviour
with another female member of the staff of the hostel:
It is well settled that an administrative Court in dealing
with a recourse made against a disciplinary conviction
cannot, as a rule, interfere with the subjective evaluation
of the relevant facts as made by the appropriate organ (see,
inter alia, the decistons of the Council of State in Greece
in cases 2654/1965 and 1129/1966); moreover, a perusal of
the reasons given for finding the applicant guilty, including
the reasoning in support of the majority and minority views
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in connection with the charge of improper behaviour with
another female member of the staff, shows that the convic-
tion of the applicant on all charges was warranted by the
material before the Commission.

It was, lastly, submitted by applicant that it was not open
to the Commission to impose on her a general punishment
in respect of all the charges. In view of the nature of the
punishment imposed, namely compulsory retirement of
the applicant from the public service, because, obviously
she was, in the circumstances, considered to be totally
unsuitable as an Assistant Superintendent of Homes, I can
see nothing erroneous from the point of view either of
principle or of good administration in imposing the said
punishment as a general punishment in respect of all the
disciplinary offences concerned”.

The next case is Ninos Lambrou v. The Republic (Ministet
of Education and Another), (1972) 3 C.L.R. 379. Triantafyllides,
P., dealing with the question of the principles of fair hearing,
regarding disciplinary proceedings, had this to say at pp. 386—
387 -

**... A disciplinary charge is not, of course, a criminal charge;
also, in view of the decisions of the Commission of Human
Rights of the Council of Europe in cases 423/58 (see Coliec-
tion of Decisions of the Commission No. 1) and 1931/63
(see Yearbook of the European Convention of Human
Rights No. 7 at p. 212), I am of the opinion that the disci-
plinary proceedings against the present applicant were
not proceedings for the determination of any civil right or
obligation of his....

Even if, contrary to the above, it were to be held that
Article 30 of the Constitution was applicable to the disci-
plinary procecedings against the applicant, and, therefore,
by virtue of paragraph (2) of such Article—which corres-
ponds to paragraph (1) of Article 6 of the European Con-
vention on Human Rights—the applicant was entitled to a
fair hearing before the respondent Committee, it must be
borne in mind that in considering his case the Committee
did not have to resolve any complicated legal issues but
only had to ascertain correctly the relevant facts, and that
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it has been decided by the European Commission of Human
Rights in case 1013/6]1 {see Yearbook of the European
Convention on Human Rights No. 5 at p. 158) that the
application of the principle of a fair hearing ‘cannot be
determined in abstracto but must be considered in the
light of the special circumstances of each case’ and that
‘when a case does not give rise to any serious legal dispute
but only necessitates a correct establishment of the facts,
the barring of the parties from the right to be represented
or assisted by practising lawyers in the procedure cannot
be held to constitute a denial of a fair hearing’. Thus, in
the light of all the foregoing I am of the opinion that the
application of the aforesaid regulation 18(1) did not deprive

the applicant of a fair hearing.” '

-With'respect, once it is established that the principles of
natural justice are applicable also in cases of disciplinary offences,
the case quoted, to say the least, is distinguishable once in
Haros (supra) it was made very clear that those principles are
applicable in disciplinary proceedings. For these reasons I am
of the opinion that those principles are applicable also in the
present case.

Turning now to Kyriakopoulos on the *‘Law of Civil
Servants”, (1954), on the nature of disciplinary offences, 1
read at p. 242:--

“‘H fpappoyn Tou TeailapXikou Sikaiou &moTehel doknaw
tvepyou Bioknosws kol oUyi BixenoBoolias, dviiker els Thy
SiownTikfy Asrtovpyiaw kol Biv ouvioTd dmovoutv Bixaioolvns.
Ao xai ai kot tpapuoytiy TGV kawdvwy ToU mefapyixou
Bikaloy ExBiBbpsvan mpdtes, &1° dv tmPBdihovrar webapyxal
wowad elven kol keer’ ovciav Siownmikel wpalas, Mdvov 5
oUtw Bvara vk Enynbi mix Stv dutikerton els 1O oU-
vrayua & Tapd Srownmikév &pxiv Goxnos melapyxiis
fovolas xal 7 EmPolfy mebapyikdv Towdv”.

Then at p. 289:

[T

Oodxis ufy ouvtpeyolons Tapadrfidou Trpogguyils, Tpoo-
Pérreren mEBapyikh Tis dmogaois B’ aiThoEws dxupoews,
fi Tolarrny rpooPory Trpokadel kai Tov EAeyyov TS vomps-
TnTos dAokhfipov Tis melBapxikiis Siodikaoias kol TéY &
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L

aUrl] tummrovodv mpdlewvl. T Z.E. B i dxupeo-
Tikij alTou SikanoSooiq, Siv EMéyye v kplow Tou mefap-
Xixou Siwaatolt Tepl T PopuTnTos Tol TapaTTTwRATOS Kal
THs &mpAnréas wowdis, Sidn TauTe &mdkewto el THY EAsu-
8épov  ExTipnow ToU Bidoovros dpydvoul.  EAéyyov
Oucws &md &mrdwyens voupdtnTos THY Eheuvbépav dkripmow
Tou Treifapy kol Sikaorou, BikaioUran v dpeuviion uf olTos
Trepiétreoey tis TAGUNY Tepl & wpdoypare,  "Ev ] epimrodos
Torrn 1O Z.or.E. &mroPAérer gl T& TpOypoTIKG TEPICTOTIKG
gl 78 Téha brraos EoxpiPeoon &v SpBids Epnpudotn & voues
kal Sév émdcnifn To Sikdoow Spycvov BexBiv &5 yeyovdTa
meploTaTik®, T& dmoia &modedarypbveos Stv UploTovTon fv
Tols Tp&ypao3, kal olyl Tva dmogoBi Er alrév dx
SikooTiplov ovuoics......

Kot drohoubiov Tiv dvwripw txredivrwv, Btov vd SexBo-
pev, &t elBapyikh &mépaots, §i” fis koAdlovtan B1° dwialas
owdjs TAslova welfapyikd &SikAuaTa Tou UmaAAfiou,
“kabloTraTon &xupowTia fdv, EoTw kal &v TolTwy, Biv ounoTd
xardr vopov mealfapyikdv &diknuer 510 &Sndov xabicraTa
&v o TEapyikby Gpyavov & Emépare Thy autiy Towhy
udvor Bix Tas Aormds mpdders, al dmolo cuwnoTdow Svrws
reifapyikd &dikAperrad”.

And in English it reads:-

“The application of the disciplinary law constitutes an
exercise of active administration and not jurisdiction;
it pertains to the administrative function and does not
constitute administration of justice. For this reason, the
acts issued in pursuance of the rules of disciplinary law
whereby disciplinary sentences are imposed, are in sub-
stance, administrative acts. Only in this way is it possible
to explain why the exercise of disciplinary power and the
imposition of disciplinary sentences by the administrative
authorities is not contrary to the Constitution.

Whenever a parallel recourse not being available, a
disciplinary decision is attacked by recourse for annulment,
such recourse brings about the examination of the legality

Z.E. 710/1933, 102/1934 k.&.

S.E. 28, 204, 329/1930, 186, 630/1932, 2, 186, 266, 903/1933, (18/1934 x.&.
Z.E. 453, 538, 562, 790, $88/1933, 1001/1934 x.&.m.
S.E. 368, 519/1932, 852/1933, 414, 775, 1158/1934 x.&.
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of the entire administrative procedure as well as the acts
falling within it. The Council of State in its annulling
jurisdiction, does not check the judgment of the disciplinary
Judge in relation to the gravity of the offence, and the
punishment to be imposed, because these matters fall
within the free evaluation of the trial organ. But
checking from the point of legality, the free evaluation of
the disciplinary Judge, it is entitled to investigate whether
he misconceived the facts. In such a case the Council of
State looks to the real facts in order to ascertain if the
law has been applied correctly, and the trial organ has not
been wrong in accepting as facts matters which have been
proved not really to exist, and not so as to adjudicate upon
them as a Court of substance...

In view of the above, we must accept that a disciplinary
decision by which several disciplinary offences of the officer
are punished by a single sentence, is rendered voidable if,
even one of them does not constitute a disciplinary offence
according to the law; because it becomes uncertain whether
the disciplinary organ would have imposed the same
sentence solely for the other acts which really constitute
disciplinary offences.”

In addition, it is useful to refer to the Decisions of the Greek
Council of State in Greece, and to the Digest of Cases of the
Greek Council of State, 1953-60, Vol. 2 (A-O), p. 515, paras.
2678-2682, where one finds those principles; and particularly
at p. 2679 the author gives particular emphasis with regard to the
question of aggravating facts. See also the “Conclusions from
Case Law of the Greek Council of State™, 1929-1959 at p. 368,
see also Digest of Cases, 1935-1952, Vol. 1 at p. 718 para. 2107,
and the principles which are expounded by the Administrative
Courts in Greece which support the view that in the present
case there was real “ipotropi”.

Still on the question of the principles of natural justice, and
that where there is a pending case against the applicant which
though not tried, was taken into consideration by the said organ
Mr. Justice Malachtos had this to say in Demetrios Chr. Tzavelas
and Another v. The Republic of Cyprus, through the Minister of
Interior and the Commander of Police, (1975) 3 C.L.R. 490,
at pp. 502, 503, 504 and 505:
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“It is fundamental principle of administrative law that when
an enquiry against a public officer is carried out but on
advice no disciplinary or other proceedings are taken against
him, or when such proceedings are taken but the officer
is at the end acquitted, such facts should not in case of his
being considered for promotion, be taken into account.
Furthermore, the fact that disciplinary proceedings are
pending against a public officer without any substantial
criteria as regards the basis of the imputed accusations
against him, are also not taken into account in cases of
promotion. (See Conclusions from Case Law of the Greek
Council of State 1929 to 1959, page 356). The submission of
counsel for the respondent that it was lawful for the Chief
of Police to take into account elements of administrative
investigation even if such investigation did not result
in disciplinary proceedings against the applicant, cannot,
in my opinion, stand. This submission is based as it is
stated at page 357, paragraph 7 of the Conclusions from
Case Law of the Greek Council of State 1929-1959 on
Decision No. 341/49, which is, in my opinion, distinguishable
from the case in hand as decided on different facts...

It is clear that in that case the applicant’s behaviour in
society did not afford a ground for disciplinary proceedings
against him as it did not amount to an act or omission for
which such proceedings may be instituted, as in the present
case. In the case in hand since the accusations against
this applicant amounted to neglect of duty resulting from
his alleged acts or omissions, and since no disciplinary
proceedings were taken against him, the Chief of Police
when considering him for promotion was not entitled to
take this factor into account which, in the circumstances
of this case, is an irrelevant one. Needless to say that
when an administrative decision is issued by an authority
and such decision is based on an irrelevant factor, as in the
present case, such decision should be declared null and
void.”

10

15

20

25

30

35

Turning once again to the Decisions of the Greek Council
of State (1932), in case No. 519/1932, the Full Bench of the
Counci! of State had this to say once the applicant was not
called to defend himself at p. 1498:-
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*“’Emaifl) mapdvopos doaUrtws Tuyxdver kol & Adyos
Tiuwplas & &popddv eis T 11 & alrdv tinkorolbnoe Snuo-
cloypapdv kal perd Ty &wd 3 PePpovapiov 1932 xAfiow
aurol el &mohoylov Bidm Uwoti@eptvoy &mi dvrws O altdv
EBnuogioypéenos kal peTd& THY KAfjow els &mohoyiav kal
ém 1) Snpooioypapia alrn owiocra mafopyikov &Bixnuc,
Suews | maifapyixl) Bikatodooia Biv EdikatoUTo v& AdPn cuTd
i’ Sye, $9° Soov Biv elye wponynbf xkal s Tpds auTd
KAfiois ToU altoUvtos elg dmroroylow™.

And in English it reads:-

“Whereas the ground of punishment relating to the fact
that the applicant continued writing for the newspapers
even after the 3rd of February 1932 when he was called
upon to defend himself is also illegal, because supposing
that the applicant indeed wrote for the newspapers after
he was called upon to defend himself and that such actions
constitute a disciplinary offence, nevertheless the disciplinary
jurisdiction could not take this into account since the
applicant has not been previously called upon to defend
himself on this as well.”

In the Decisions of the Greek Council of State (1949) in Case
No. 360/1949, the Full Bench of the Council of State had this
to say at p. 612:—
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** *Erra15), &ktds ToU 81 Katl kaTd TO mpddTov abtiis Epeicpa
¢ dvew altiodoyla elvan &redds, 516 T& TpayMOTIKRG TEPL-
OTATIKA TOU TEflapyIKoU TapaTrTRaTos Elven ouowbis
Sipopa TGOV yevopdveov Bextdv Bk Tiis TrpooPoidopéuns
&ropdaews, ¢ ToUTO TPOKUTTEL €K TS duTiTrapafoAds
rerirrns trpds Thy almiodoylay Ths welapyikiis dropdoews (U’
&8, 102/3-2-1944), elven TAnupeAns {8 xard o ETepov
ouris Epsiopa. AidTi, TO piv TAcTuvopikdy  ZupPouliov Siv
potPet adrd ToUTo elg THY Epeuvaw, Edw | drroBofeiga xaTn-
yopla fito xal Svres Bdoipos, Sebopdvou &m elxev fpmréce
els Thv duvnoTiov ToU dv. v. 753/1945, pdvn && f) UmoPoin
pnvosws oUBepiov H&varo v dokfor émibpaotv, s &l
Aoy Urrofiforcov Exer &ropavdi xal Td AikaoThpiov ToUTO
( "OA. 1716/1948), &g’ Soov Biv tmrnkoroUbnoe xal katadikn

fi fotw kal Polvdevpo TTopaTTENTTTIKOY”,

And in English it reads:-

“Because besides the fact that the above reasoning is imper-
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fect as to its first ground, the real facts of the disciplinary
offence being substantially different from those accepted
by the decision attacked, this appearing from its comparison
with the reasoning of the disciplinary decision (under
No. 102/3-2-1944) it is defective especially as regards its
second ground. For the Police Council did not itself
investigate whether the preferred charge was really a valid
one in view of the fact that it had fallen within the amnesty
of the an. v. 753/49, and making a formal complaint has
no effect at all, as this Court too has decided in other cases
(F.B. 1716/1948) so long as no conviction or even com-
mittal decision has been reached.”

In the Decisions of the Greek Council of State (1933) B III,

in Case No. 888/1933 the Full Bench of the Council of State
had this to say at p. 620:-

“CEmadd, rard Td elpnpéva, §y émPAndeica T altovon
Telfapy ik Town Sév dmodideTan pévov els THy Eykpiow TV
TapaoTaBivTwr KoTd Thy oxolikiv topTiv Epywv, el fiv yevo-
péonv " SAokAfpov Tou ouhhdyou TEY kabnynTéy (AR
TEOCCGPWY, BIXQWINTWTWY (5 Tpds Tva onusia fuds Epyou)
pera THhv ouvebplav Tiis 25 QePpovaplov 1933 ouuperioys
petd TéY Ay kafnynTdv kal 1| Tpoagelyouoa, kod 8¢ fiv
Eykpiow, o ExTifevTol T& TpdyuaTa, & ASUvavTo V& KaTa-
Aoy108i] Telopyikt sUBivn eis Pdpos Tdv dykpwdvTwy Epya
ToloUTOU TEPIEYOpbvoy, Eorew wal EE duehsiag, &AN v Trpo-
kekve 1 eaiflapyikf dmdgacts Bacileton kad el Tov Adyor
811 i} adtovon xal T® MNuuwacidpyn dgefAeran 1y elofynois
T&v TapooTalfvrewy Epywv, &1 dvtéxvou UmoPoAfis Emi-
Teuyfeica. M BePatovptvou Suws oUBE TrpokUTToVTOS &K
TOU QoxéAAoU Tou TeAsuTalou TouToyu yeyovdTos, els & &miong
Eanpixén f mTpooPodopérn BiomwnTikt wpdfs, kabioTaTor
alty dxuportéa dig il voulues dmBohotoa T epl g wpd-
kerTan Towhy, kal & v 76y owwdhw, dpdoov 1) Troud) &lTn
EmePAfifn dviaia B1& Tag G duw mapoBéosis.

Aix TodTo
Aéyeton Ty Ud xplow aitnow dxupdoens.”

And in English it reads:—

“Because according to the foregoing the disciplinary
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sentence imposed upon the applicant is attributed not only
to the approval of the plays presented at the school cere-
mony in which approval the applicant took part along with
the other teachers, this approval having been made by the
whole body of teachers (except four who disagreed as to
certain parts of one play) after the meeting of the 25th
February 1933, and for which approval as the facts are
presented, disciplinary responsibility could have been
attributed to those who have approved works of such
content, even if solely due to negligence, but in the present
case the disciplinary decision is based on the fact that the
suggestion of the works presented .is attributed to the
applicant and the school master achieved by skilful promp-
ting. 'However, since this last fact on which the attacked
administrative acts was based is not established nor appears
from the file of the administration, it must be annulled for
imposing the said sentence illegally and the annulment
must relate to the whole of it, since the said sentence was
passed as a single sentence for the above breaches. So, the
application for annulment under consideration is accepted.”

In the Conclusions of the Greek Council of State 1929-19359,
(1961) ed. p. 356 under the heading “Disciplinary Offences
and Disciplinary Punishment”, I read:—
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“Kord v mpo Tou ‘YwoA. Kadikes vouchoyiav al weibap-
ixad Trowai AcpPdvovran Un’ Syw omorebfimoTe EmiPAn-
feican, @’ Soov pdhioTa slvan yopaktnploTikai:  4(51),
1212 (48), 1323 (47). *Hon mowal dixypageioat kord
6 &plpov 134(7) o0 "Ywah. KdBikos Siv SivovTen vix Angddiot
vopinws Ut Syerr 1954, 1634 (58). ‘Opolws 5tv AcuPdveTal
vopfpeos U’ Sy o pi Siaypoageioa pdv KaTd TOV Xpdvov
Tiis &ropdaews Tou UTmpesiaKkoU oupPouvAlou, Biorypageiow
Suws kaTd Tov Ypdvoy ikBooews Tiis TeAslouons TAS TTpoa-
ywyds mpdlews: 2183(58), ds kai mapdmrTwus, ik To
dmoiov TS pdv oupPoviiov TANMpeAetoBikdY &mepdwin, 0T
&tv mpémel v& yiv karnyoplia, T 5t meilfapyikov ouppoliioy
fefipule TOv tnréAAnhov &Bdov: 1942 (58), s &mlong TO
yeyovds kol pdvov, STi dxkpeusl els Pépos Tou KaTnyopia
&veu oUoiooTikfis xpioews mepl TS PacipdTrTos TAV dwo-
Bi8ouéveov els ToV UréAAnhov karyyopiédv:  360(49), 1870(47)
i8e wat 455(51)".
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And in English it reads:-

“According to the case law prior to the Civil Service Code,
disciplinary punishments are taken into consideration
whenever imposed, especially when they are characteristic
4(51), 1212(48), 1323(47). Now sentences deleted by
Article 134(7) of the Civil Service Code cannot be lawfully
taken into account 1594, 1634, (58). Likewise a sentence
cannot be taken lawfully into account when it has not been
deleted at the time of the decision of the Service Council,
but has been deleted at the time of the issue of the act
perfecting the promotions 2183(58), nor an offence for
which the council of Judges for the trial of misdemeanour
has decided that no charge should be preferred while the
Disciplinary Council declared the servant innocent: 1942
(58), nor the mere fact that a charge is pending against him
without judgment on the merits regarding the validity of
the charges laid against the servant: 360(49), 1870(47)
see also 455(51).”

Having considered the arguments of both counsel, and in the
light of the authorities quoted at length, I have reached the
conclusion that the rules of natural justice are applicable to the
disciplinary proceedings and because the Acting Commander
of Police has taken also into consideration a case against the
applicant which until that time had not been heard and which
was fixed on another date for hearing, he allowed himseif wrongly
in my view, and in violation of the principles of natural justice,
to be influenced by it and thus to impose finally the punishment
of dismissal from the service. In reaching this conclusion, I
have relied on Cyprus cases, and particularly on cases decided
by the Greek Council of State, viz., that the disciplinary organ,
when trying a case, cannot take into consideration a pending
case against an applicant which until that time had not been
tried and there is no decision with regard to it.

For all these reasons and indeed because of the excellent
woik done by both counsel in this case, I feel I should not
complete this case without expressing my indebtedness to both
counsel.

In the light of the authorities and for the reasons I have given
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at length I annul the decision of the Acting Commander of
Police. I do not propose making an order for costs,

Sub judice decision annulled. No
order as to cosis.
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