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1980 July 19
[L. Leizou, J]
IN THE MATTER OF ARTICLE t46 OF THE CONSTITUTION

CHARALAMBOS MARKITSIS,

T

Applicant,

THE ATTORNEY-GENERAL OF THE REPUBLIC,
Respondent.

{Application in Case No. 116/80).

FProvisional Order—Principles applicable— Flagrant llegality~—Merits
of the recourse—Irreparable damage—Recourse against decision
revoking cession of vineyards—Ne irreparable damage—Not
certain whether sub judice decision flagrantly illegal or that

5 recourse is either obviously unfounded or that it is bound to succeed
—Application for provisional order dismissed.

The District Committee of Paphos for the Management of the
requisitioned Turkish Cypriot Properties at one of its meetings,
between the 14th January, 1980 and the 7th February, 1980,
10 decided to cede to the applicant certain vineyards for him to
cultivate and enjoy. At a subsequent meeting, held on the
10th March, 1980, the said Committee decided to revoke the
above decision; but prior to this latter decision it informed the
applicant on the 7th March, 1980 that the question of the above
15 cession was being reconsidered and asked him not to proceed
with the cultivation of the vineyards. By letter dated 17th
March, 1980 applicant was informed that the above cession was
no longer in force and that any cultivation expenses which he

had incurred would be assessed and paid to him.

20 Upon an application for a provisional order, under rule 13 of
the Supreme Constitutional Court Rules, 1962, seeking the suspen-
sion of the effect of the decision contained in the said letter of the
17th March, 1980, pending the determination of a recourse
against such decision:
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Held, that the relevant factors in deciding this application are
the merits of the case and whether the non-making of the order
will cause the applicant irreparable damage; that flagrant illega-
lity is a most material consideration and militates strongly in
favour of making the provisional order even though the damage
likely to be suffered may not be irreparable; that it does not
seem that the applicant is likely to suffer any irreparable damage
if the application is refused because whatever expenses he has
incurred before the decision complained of with regard to the
cultivation etc. of the properties in question he already knows
and has, in fact, been invited by the authorities to submit an
account for such expenses so that he would be compensated, and
as regards the future damage from the loss of the produce of the
vineyards such loss may surely be estimated and proved by evide-
nce before a Court of law in case he eventually succeeds in his
recourse; that as to the other two factors it cannot on the mate-
rial before the Court, at this stage, be said with any certainty
that there exists flagrant illegality or that the claim of the
applicant is either obviocusly unfounded or that it is bound to
succeed; that, therefore, these factors cannot have a decisive
effect in the determination of this application; and that, accord-
ingly, the application must fail.

Application dismissed.
Cases referred to:

C.T.C. Consultants Ltd. v. The Cyprus Tourism Organization
(1976) 3 C.L.R. 390;

Procopiou and Others v. The Republic (1979) 3 C.L.R. 686.

Application for a provisional order.

Application for a provisional order, suspending the effect of
the decision of the District Officer of Paphos, in his capacity as
Chairman of the District Committee of Management of Turkish
Cypriot Properties, to the effect that a previous decision of the
Committee, ceding to applicant certain vineyards, being requisi-
tioned Turkish Cypriot Properties, was revoked, pending the
final determination of a recourse against the validity of such
decision,

A. Ladas, for the applicant,
M. Papas, for the respondent,
Cur. adv. vult.

L. Lotzou J. read the following decision, This is an applica-
tion for an interim injunction under rule 13 of the Supreme
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Constitutional Court Rules, 1962, which continue in force by
virtue of “the “provisions-of-s.-17. of _The Administration of
Justice (Miscellaneous Provisions) Law, 1964.

By the application the applicant seeks the suspension of the
effect of the decision contained in the letter of the District
Officer of Paphos in his capacity as Chairman of the District
Committee of Management of Turkish Cypriot Properties dated
17th March, 1980, whereby he was informed in effect that a
previous decision whereby certain vineyards, being requisitioned
Turkish Cypriot Properties, had been ceded to him was revoked
and he was not, -therefore, entitled to keep, cultivate or enjoy
same.

It is convenient and useful to set out briefly the facts in so
far as they are relevant for the purposes of this application.

At one of the meetings held by the District Committee of
Paphos for the Management of the requisitioned Turkish Cypriot
Properties between the 14th January, 1980 and the 7th February,
1980, it was decided to cede to the applicant certain vineyards
for him to cultivate and enjoy. The minutes of this meeting
are attached to the affidavit in support of the application and
is marked “A”. The relative part reads as follows:

“2. Z1dv Xapdhautro Mapkiton maporycpouvTon T TEMKX 1K
609/1 ToU 35/34 kai 134/} ToU 35/26 txrdoews 15-0-0 duréhia
(&mod alrd ToU &eaipédnkav &rrd iy SdAaia MpoPaTd) kb
kal TO Tepdylo 429 tou 35/49 éxtdoews 3-1-0 dpTréhia.
*Emions otov Xap. Mapxiton fvexpin 1) dvoiddaon éumehidy
frdoews 22-0-0 gxeddy, yi1& fva ypovo pi dvovéworn, amd
ouTd TroU SaxyelpileTen ) Awoiknom dvrl ToU rocoU Téw
£10.—odv évolkio.”

(“2. To Charalambos Markitsis there are ceded plots
609/1 of 35/34 and 134/1 of 35/26 of an extent of 15.0.0
vineyards (out of those that were taken away from Thalia
Provata) and plot 429 of 35/49 of an extent 3-1-0 vineyards.
There was also approved the lease of vineyards of an extent
of 22-0-0 to Char. Markitsis out of those that are being
managed by the District Administration for the sum of £10
as rent”).

In consequence of this decision on the 13th February, 1980,
an agreement in the form of a licence was entered into between
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the Central Committee for the Management of Turkish Cypriot
Properties for and on behalf of the Republic of Cyprus and the
applicant. The term of the licence, as stated therein, was to
expire on the 31st October, 1980, but would in any case automa-
tically expire upon the termination of the requisition order
relating to the properties in question. 1t was, inter alia, provided
in the conditions of the licence that it could be terminated at
any time by the licensor; and that the licens¢e would not be
entitled to any damages.

At a meeting of the District Committee of Paphos held on the
10th March, 1980, the Committee did, in fact, revise its previous
decision. The minutes of this meeting are also attached to the
affidavit in support of the application and are marked “B”’. The
relevant part reads as follows:

“I. "Apdbes

o) 'Avaéwpnoe TponyoUuern &wdgaon Tns Yid depaipeon
Tou KAfpov Tiis OdAeios TTpoPard oTis 'Apdbes Tou petolknoe
ot &AAny ‘Emrapyia kel &repdoioe s kard THY véa koAAiep-

ynrichy mepiobo & ™o mwhvw KAfipos Tis Tapaxwpnfel &k
viou &poU Trporyyoupéves EykoraoTalel povipa oTd Ywpld.”

(‘1. Arodes

a) It revoked its previous decision for taking away the
lot of Thalia Provata at Arodes who settled in another
district and decided that during the rew cultivation period
the above lot be ceded to her afresh after she previously
settles permanently at the village™).

But prior to the above decision on the 7th March, 1980 the
District Officer of Paphos in his capacity as Chairman of the
District Committee for the Management of the Turkish Cypriot
Properties of Paphos addressed the following letter to the
applicant. (This letter is attached to the recourse as exfiibit 2).

“Kipie,

*Emifupdd v dvagepBad oo Btpa tév T/K &ureiéiv ol kaTei-
Xe ©i éxTomiouévm OdAeia TTpofoTd otd xwpd Téppa kai T&
omoia 7 ‘Ywemitpors) Avafewpricews kai AvaSiawvoudis
TGV KAHPV TTapay@pnoe of o8s Korrd THY vEe KAAMEPYTITIKT
mepfoBo 79/80 xal v& ods wAnpogopricw OTi T Bpa Tiis
™o Thvw Tapaywpnons Pploxeton Umd Ewavetéraon.

€2 & ToUTOU KaAeTobe Gmroos iy TpoPeiTe OTHY KaAAIpYEIX
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i Thy dhiomolinon Ty Mo Tover dumredidy pt drrowodiToTe
TpoéTo pEXp1l vewTEpas elbotroinoecs.”
(“Sir

I wish to refer to the question of the Turkish Cypriot
vineyards that were in the possession of the displaced Thalia
Provata at Terra village and which were ceded to you by
the sub-Committee for re-consideration and re-division
of the lots during the new cultivation period 79/80 and to
inform you that the question of the above cession is under
re-consideration,

In view of the above you are requested not to cultivate
or develop in any way the above vineyards until further
notice™).

Ten days later, on the 17th March, 1980, the District Officer
again acting in his capacity as Chairman of the District
Committee of Paphos for the Management of Turkish Cypriot
Properties addressed the following letter to the Applicant:
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“Kope,

EmiBupdd v’ dvoep8dd oThy dmigroAdy pou Tiis 13/2/80 pd
Thy omola ods Eywe Tapoaywpnon Tédv T/K &umehidv oy
TéppafK. *Apddes pt &p. Tep. 609l, ToU ®fZy. 35/34 «kai
134/l Tou O©fZy. 35/26 ExTdosws 15-0-0 y1& THv g@eTevi
kadhepynTikhy wepioBo kafdxs kol oTiv Emiorohd -pov fuep.
7/3/80 ut THv dmola EmAnpogopeicto éTi | Mo Tévw Tapa-
xwpnon 8& Eravelerdleto kai fxoAelofo vd pfy mpoPeite
ot dmrolednwoTe EméuPaon oTd duméhie alTd TpoToU Angdel
TeENkT] dmopooTn kol vi ofs TAnpogopriow &T1 UoTepa dmrd
amdpaon Tis Kevrpixfis 'Emrrporriis TMpootactas T/K Tepi-
ougiéy ) md Thuw Topaywpnon biv ioxue kal dmouéves
Btv BikaoUofe v kpathioeTe, kaAAepyoeTe xal kaprrofeiTe
T& & Adyw dumihia.

Mop’ Sho oy Exere wpoaidomoindel v& un EmipPere ol
dumihia Adyw i Awovetetdoews Tiis Trapoywpnoes fv
ToUTols Tuxdy xeAhepynTika £loBa T& Omola E)(E'rs KAueL
8& &mpnbouv &rd &ppoblous Aewoupyoug ToU ypageiou
nov kal 8& ads karaPAnfouv™.

(*Sir,
I wish to refer to my letter of 13.2,80 whereby there were
ceded to you the turkish Cypriot vireyards at Terra/K.
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Arodes under plot No. 609/1, of Sheet/Plan 35/34 and 134/I
of Sheet/Plan 35/26 of an extent of 15-0-0 for this year’s
cultivation period and to my letter of 7.3.80 whereby you
were informed that the above cession would be re—consi-
dered and you were called upon not to interfere in any way
with the above vineyards before a final decision is taken
and to inform you that following a decision of the Central
Committee of Protection of Turkish Cypriot properties, the
above cession is no longer in force and therefore you are
not entitled to retain, cultivate and enjoy the said vineyards.

Though you have been warned not to interfere with the
vineyards in view of the re-consideration of the cession any
cultivation expenses that have been incurred by you will be
assessed by the competent officers of my office and be
paid to you”).

This letter is also attached to the recourse as exhibit 3 and 1s In
fact the decision challenged by the recourse

The applicant thereupon addressed telegrams of protest
to the Minister of the Interior and to the District Officer of
Paphos and finally on the 27th March, 1980, the District Officer
forwarded the following letter to him:

“Kupte,

Embupdd v dvapepli ord TrnAeypagnuatd cos w fiuep.
21/3/80 kai 24/3/80 oysTivé pé fvotaon oas yi1& Ty &palpson
txtdoeass TK dpmeiddv oty Téppa kot Kénw *Apddsx ol
oy mapaywphifnkay Ty @eTewn kadAepynTIK Tepiodo
kal v& ods TAnpogopiow OT1 Stv Exw va Tpoodicw TiTOTE
oty émoToAd pov pé fuspounvic 17/3/80 kod drroueveds
fi Ektaon TéY O mwovw dumeiddv  Siv  mapauével o
koroy?) oos Kai Stv SikanoUole vdr ouveyioete v& T &tiomol-
eiTe.

TepaiTépoo $mbupdd va ods kodéow Tovd Gres polU Topov-
ordoeTe oronyeia i Td Eoba mou EyeTe kdps o7’ dumihc
nA. kaAAépyeis, kA&GBepd, Almaven.”.

(“Sir,

1 wish to refer to your telegrams dated 21.3.80 and 24.3.80
in connection with your objection for the taking away of
an extent of turkish Cypriot vineyards at Terra and Kato
Arodes that have been ceded to you for this year’s cultiva-
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tion period and to inform you that 1 have nothing to add
to my letter dated 17.3.80 and therefore the extent of the
above vineyards does not remain in your possession and
you are not entitled to continue developing it.
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Further 1 wish to call Upon you-again-to-produce parti-
culars of the expenses that you incurred in connection with
the vineyards that is cultivation, pruning, manuring”).

As it appears from the affidavit in support of the application
the interim injunction is sought on two grounds:

(a) That the decision complained of is flagrantly illegal
and

(b) That if the sub judice decision is not suspended the
applicant will suffer irreparable harm.

Counsel for the respondent by his Opposition opposed the
application and in the last paragraph of his affidavit he alleged
that in any case the subject-matter of the recourse was not within
the domain of public law but of private law and that, therefore.
it could not be challenged by a recourse under Article 146 of the
Constitution. Jn his address however, learned counsel chose
not to touch this point. 1 do not consider it necessary to pro-
nounce on this aspect of the case, which would dispose of the
whole recourse if upheld, but T will assume for the purposes
of the application which is before me that the subject-matter
of the recourse does come within the domain of public law and
that, therefore, a recourse could be made under Article 146.

With regard to the ground of illegality the gist of the careful
and elaborate argument of learned counsel for the applicant
was that the decision contained in the letter of the District
Officer of the 17th March, 1980 (exhibit 3 in the recourse) is
completely baseless and arbitrary in that it was not based on
any decision of the Committee which was the organ with autho-
rity to decide the matter. As regards the ground of irreparable
damage learned counsel submitted that applicant’s future
financial loss i.e. the profit from the sale of the produce of the
vineyards will not be possible to be precisely ascertained if he
succeeds.

There is a wealth of authority on the principles applicable in
applications of this nature. I need only mention two cases
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which contain almost a complete list of our case law on this
point:

C.T. C. Consultants Ltd. v. The Cyprus Tourism Organization
(1976) 3 C.L.R. 390 and Gedeon Procopiou and Others v. The
Republic through the Attorney-General of the Republic {(1979)
3 C.L.R. 686.

In the present application no question of public interest is
involved and in the light of the above authorities the relevant
factors in deciding this application are the merits of the case
and whether the non-making of the order will cause the
applicant irreparable damage. Flagrant illegality is, of course,
a most material consideration and militates strongly in favour
of making the provisional order even though the damage likely
to be suffered may not be irreparable.

In this application it does not seem to me that the applicant
is likely to suffer any irreparable damage if the application is
refused because whatever expenses he has incurred before the
decision complained of with regard to the cultivation etc.
of the properties in question he already knows and has, in
fact, been invited by the authorities to submit an account for
such expenses so that he would be compensated, and as regards
the future damage from the loss of the produce of the vineyards
such loss may surely be estimated and proved by evidence before
a Court of law in case he eventually succeeds in his recourse.

As to the other two factors it cannot on the material before
the Court, at this stage, be said with any certainty that there
exists flagrant illegality or that the claim of the applicant is
cither obviously unfounded or that it is bound to succeed.
These factors cannot, therefore, have a decisive eflfect in the
determination of this application.

For all the above reasons this application is dismissed.

The costs of the application will be costs in the cause,

Application dismissed. Costs in
the cause.
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