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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

GEORGE TSIMON LTD.,,
Applicants,

v.

THE REPUBLIC GF CYPRUS, THROUGH
1. THE MINISTER OF FINANCE,
2. THE COMMISSIONER OF INCOME TAX,
Respondents.

(Case No. 288/78).

Judicial notice—Facts concerning the political situation in Cyprus—
Judicial notice of.

Contract—Frustration—""Indefinite impossibility”—Principle of—Not
applicable to contracts of lease of land and land generally.

S Income tax— Balancing deduction—Section 12(3) and (4) of the Income

Tax Laws—Inaccessibility to immovable property due to the

Turkish occupation of Northern Cyprus—A temporary situation

that resulted by enemy action which, though protracted, cannot

be considered as definite and permanent—In the circumstances

10 of this case applicants’ assets have not “definitely” (“SdproTikés’’)

ceased to be used for the purpose of their trade as envisaged by

5. 123)(b) of the Laws and that their trade or business has not

“definitely and permanently” (“dproTikids kai povipws™)

discontinued as envisaged by s. 12(3)(c)—Respondent Commis-

15 sioner rightly refused to accept a balancing deduction in respect
of said properties.

The applicants are, among others, the owners of certain
immovable properties situated within Kyrenia District in the
north part of Cyprus. Applicants were in possession and

20 enjoyment of the said properties till July, 1974 when Turkey
invaded Cyprus and occupied the north part of Cyprus by
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force. As a result of such occupation the said properties have
since become inaccessible to their owners, the applicants.

On September 29, 1975 the applicants submitted to the
respondents their return of income together with a “balancing
statement” in respect of the said properties, whereby the
applicants trcated the value of such properties as a total loss.
After deducting such value from the computation of capital
allowance in the balancing statement of 1974, applicants alleged
that they were not liable to pay any income tax for the year 1974,
in view of the fact that any profit was counter-balanced by the
loss of the said properties. The respondents did not accept the
above balancing statement and on April 12, 1976 they sent
a notice of assessment to the applicants for the year 1974, whereby
they were assessed to pay £13,139. Hence this recourse in
which the only issue for consideration was whether the applicants
were entitled to a balancing deduction in respect of their proper-
ties at Kyrenia which have become inaccessible to them, due
to the Turkish invasion and subsequent occupation of the
area within which such properties were situated. Such issue
depended on the construction of section 12(3)* and (4)* of the
Income Tax Laws and their applicability to the present case
and particularly on the construction of the words *'dpioTicés”
( “*definitely” ) in para. (b} of the said sub-section 3 of section
12 and “éproTiéds kai povipws™ ( “definitely and permanent-
ly’*) in para. () of the same sub-section.

Held, (after taking judicial notice of certain facts concerning
the political situation in Cyprus and which formed the background
of this case-vide pp. 337-38 post) (1) that the principle that
“indefinite imnossibility” discharges a liability under a contract
has no application in contracts of lease of land and land
generally and in any case no application in the circumstances of
the present case.

(2) That, taking into consideration all surrounding circum-
stances of this case, the applicants failed to satisfy the Court
that the assets of the company have “‘definitely” (“&pioTikés™)
ceased to be used for the purpose of their trade as envisaged by
section 12(3)(b) of the Income Tax Laws or that the trade or
business of the applicants has “‘definitely and permanently”

Quoted in full at pp. 330-32 poss.
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(“éproTikéds koi  povipes”) discontinued as envisaged by
section 12(3)(c) of the Income Tax Laws to enable them to claim
the balancing deduction which they have been refused by the
Commissioner of Income Tax; that the mere temporary inacces-
sibility by the applicants of their immovable properties in
Kyrenia, which are still registered in their name, due to enemy
occupation and for so long as such occupation continues, cannot,
in the present circumstances, be considered as a “‘definite”
ceasure of the use of their properties for the purpose of their
trade or business or that their business has “‘definitely and
permanently” discontinued; that this is a temporary situation
which resulted by enemy action which though protracted,
cannot be considered as definite and permanent; that, therefore,
the Commuissioner of Income Tax rightly refused to accept
a balancing deduction in respect of the subject matter propertics;
and that, accordingly, the recourse must be dismissed.

Application dismissed

Cases referred to:

Attorney-General of the Republic v. Ibrahim and Others, 1964
C.L.R. 195 at pp. 201, 202, 203,

Satyabrata Ghose v. Mugneeram Bangur (1954) S.C.R. 310,

Recourse.
Recourse against the validity of the income tax assessment
raised on applicants for the year of assessment 1975
G. Cacoyiannis, for the applicants.
A. Evangelou, Counsel of the Republic, for the respondents.
Cur. adv. vult.

SavviDes J. read the following judgment. The applicants
are the owners of, among other assets, certain properties situated
at Kyrenia district which are described in the application as
follows:

House at Millstone,
House at Cononos Street,
Old farm house,
Irrigation system.

By the present recourse the applicants ask for—

“A. A declaration that the Notice of Payment of Tax (in
Assessment No. 283/Ad/76/75) dated 10th April,
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1978 for the year of assessment 1975 (income year
1974) sent by Respondents to Applicants, is null and
void and of no effect whatsoever.

B. A declaration that the decisions of the Applicants
as set out in the Applicants’ letter dated 10th April,
1978 accompanying the Notice of Payment of Tax
referred to in A. above, are null and void and of
no effect whatsoever,

C. A declaration that the Respondents’ decision to reject
the objection of the Applicants (through their account-
ants) dated 20th April, 1976 to the assessment made by
the Respondents by their Notice of Assessment dated
12th April, 1976 is null and void and of no effect
whatsoever.

D. A declaration that the decision of the Respondents
(contained in the above documents) not to accept the
Applicants’ Balancing Statement and/or Balancing
Deduction in respect of the properties referred to
therein (house at Millstone, Kyrenia, house at Cononos
Street, Kyrenia, old farm house and irrigation system)
is null and void and of no effect whatsoever.

E. A declaration that the decision of the Respondents to
impose income¢ tax on Applicants for the year of
Assessment 1975 amounting to £8,804.375 mils is
null and void and of no effect whatsoever.”

The grounds of law on which the recourse is based, are shortly
that the applicants’ properties lying in the Turkish occupied
part of Cyprus and particularly in Kyrenia district, shouid, for
the purpose of section 12(3)}(b) of the Income Tax Laws 1961-
1976 (hereinafter referred to as “Income Tax Laws’ ), be deemed
to have permanently ceased to be used by the applicants for the
purpose of their trade, business, profession, vocation, or employ-
ment carried on by them. Furthermore, that the trade, business,
profession, vocation or employment of the applicants in the
area in which the said properties are situated and/or in relation
to and/or by the use of such properties is permanently disconti-
nued for the purposes of section 12(3){(c) of the Income Tax
Laws. Consequently, the applicants contend that the respond-
ents were bound, by virtue of the provisions of section 12(3) and
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12(4) of the Income Tax Laws, to accept the applicants’ Balan-
cing Statement and/or Balancing Deduction which accompanied
their accounts for the year of assessment 1975. Respondents’
refusal to accept the said Balancing Statement and/or Balancing
5 Deduction, amounts, according to the contention of the applic-
ants, to an act in excess and/or in abuse of their powers and/or
was contrary to section 12(3) and 12(4) of the Income Tax
Laws and/or contrary to the Constitution and in particular to
Article 24.1 thereof, in that the said properties have ceased--—
10 to be part of the means of the appllcants and, also, contrary to
Article 28 of the Constitution, in that the applicants are receiving
unequal treatment as compared to non-refugee citizens of the
Republic whose properties are accessible and used by them.

As to what amounts to a “balancing deduction’ under section

15 12(3) and 12(4) of the Income Tax Laws, counsel for the respond-
ents has, in an elaborate way, explained to the Court. Hementi-—oo_

oned that such deduction is an allowance for wear/r and tear

— — -—given-for the-acquisition-of- cap:tal assets used n},the business,

varying according to the nature of the-assets.-Such allowance

20 is deducted from the original amount paid and then the balance

is carried forward to the following year as a capital asset of the

company. A similar procedure is followed for the ensuing

years by deducting every year the allowance for wear and tear

from the balance carried forward at the end of each year. If,

25 at any time, the capital assei is sold by the company, any

amount in excess of the value of the asset, as appearing on the

last return, is considered as a profit, whereas if the amount

realised is loss, this is treated as a loss which the company is

entitled to deduct from the accounts and such deduction is

30 considered to be a balancing deduction.

The undisputed facts of the case are shortly as follows:

The applicants are the owners, of the properties referred to
earlier in this judgment. Such properties are situated within
Kyrenia district, in the North part of Cyprus. Applicants were

35 in possession and enjoyment of the said properties till July,
1974 when Turkey invaded Cyprus and has occupied the North
part of Cyprus by force.

It is the contention of counsel for the applicants that once
applicants’ properties in Kyrenia have become inaccessible,
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applicants were entitled to a balancing deduction in respect of
the value of such properties, as in July, 1974 when the Turkish
invasion took place and such property has ceased to be used
for the purpose of any trade or business carried out by them
within Kyrenia district.

On the 29th September, 1975 applicants submutted to the
respondents thetr return of income together with a “‘balancing
statement’” 1n respect of the said properties, whereby the apphic-
ants treated the value of such properties as a total loss. After
deducting such value from the computatton of capital allowance
in the balancing statement of 1974, they allege that they are
not liable to pay any income tax for the year 1974, in view of
the fact that any profit 1s counter—balanced by the loss of the
said properties. Such balancing statement was not accepted
by the Commissioner of Income Tax and on the 12th April,
1976 a Notice of Assessment was sent to the applicants for the
year 1974, whereby they were assessed to pay £13,139.—. Such
Notice of Assessment 1s eviubit 1 before the Court. Attached
to the said Notice there was a letter addressed to the auditors
cf the applicants, 1n reply to thewr balancing statement (ex/ubit 2),
in which particulars are given how the assessment was made n
finding the chargeable income of the applicants and the tax
payable on such income. Acting on behalf of the applicants,
applicants’ auditors by letter dated 20th Apni, 1976 (ex/ubit 3).
objected to the said assessment and put forward the grounds
of their objection and apphed for a revision of the assessment in
accordance with their balancing statement. Such letter reads
as follows-

** "Evetadnuey Urro 18v v T Béucrtt Tiis Tapouans EmoToARS
Svagepopévasy TEAaTOY pos Otrws UtroPdiwuey EVoTagY Kol
B1& iy Tapoucns UTroPdAiouey EvoTacy KoTd Tiis yevopéung
Tpds autous gopoloyios Swx o ftos 1974 (Doporoywkov
Etos 1975) s ouons UmepPohikiis, EogoApéims kol pn cuva-
Sovons mpos Ta TpayuaTikd altdv eloodfuara

Qs dvagipere el THY Tpos Huds &vagopikéds PSS Tous s
&ueo eEAGTOS pas FMOTOAY gos UTrd fiuepounviav 12nv Atpi-
Atov, 1976, gis Thy dmrolov EmicToAnv oas, eiphoBw v Tapdde,
1] TTapoUoa Biov s Beopndf kal s dirdvmois, Stv dro-
Bexeobe THy dpaipesy &k ToU eioodfjuaTos TGV WeEAaTOV Wag
s I{npias ThHy &woiav oUrol Uméomnooav fvTds ToUu ETOus
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1974 dvagopikids Tpds kTipia kad EykaTacréoes &pdelosws,
T& Sroia elpiokovTo xaTd THY fjuépav Tiis Tovpkikijs eloPofis
trrds Ths Umd T&Y ToupkikGw oTparTeupdTe KaToAngbelong
meployiis. AvT oalrtol &eaupeiTe Topaydpnow 81 Ernolay
efopdv &ml tév Trpoovagepfivrwy oroixelwr, Td g dweo,
&% dvTidaupavopelo, dyévorTo ouppoves Tpds THY U Upddv
els Topouoias TepiTTT@ORs dxohouBoupévmy ToxTikhy. Td
ToloUTOY, 35 Kai Tpopopikdis Erovicapey elg Unds, Gecopoupey
ddikaiordynrov Kal ToavreAdys Eopaipdvov Bk ToUs dko-
AoUBoug, peTaty &AAcwv Adyous:

(o) T& Umrd oulfTnow oTtoixeia &md s Toupkikiis eioPoAtis
kai Tfis xoradfyews THs Popeiov Kimrpou Umod Tév
Toupxrik@v oTpaTeupdTwv xaroyfis, fiTo1 &mwd eixootl xai
mAfov pnvddy, Erauoay v& XPNOIMOTIOIOUVTOL UTTO TV
TeeAoerédy pos.  Oubels 82 els Tag Urd ToU xpdrous Eiey-
youévas Treproxds elvon ofjuepov elg Béow v &EaxpiPdoon
Kard Técov Touta ElokodovBouv va UploTavTan kai
tdwv Uploravral els Tolow keTdoTaow ToUTa elpiokovral.

(B) Oubeis elvan els Bow v yvwpiln kot wooov T& &v Adyw
oroixele, éav Umdpyouy ofjuepov kol tdv & tEaxkoioudn-
gouv vi Umdpyxow els T pfAdov, B& EwavamepiiAbouv
els Ty oloiaonixiy {BloxTnoiav kal xpficw TG Sikeuou-
X0V TTEAQTEV pos.

(y) Oubels Buvaran v poBAtymn kal elhikpivéd va kafopion
Tolor §& elvon ol &por olaoBrimote mbariis peAlovTixiis
ToMTIKYs SrevBeThiosws, t&v B& Umdpkn wotd ToleiTn,
dvapopikés Tpds TEplOVOIGKA  OTOIXElR  EUpIoKSpEVL
els Tds Umd karoxfv Popefas Teploxds Tiis viicou pos.

(&) 'H ¢’ Updv drorouBoupbrm ToaxTikh, THY Smolov of
TeAGTan pos &v whon TepiTrTeooer fecpov Eogoubuny,
glven &urifetos TPds TO ypduMa Kol TrvEUpa TOU vopou
kel G5 & ToUuTou Btv elven SuvaTdy elTn va Seousum Tov
gopoloyouuevoy fi vé Exn olavBrroTe vopkiw foyu.

(£) “H gopohoyixt) vouofeoia wpovoEl, KT TV YVoUTY kas,
oagds (&pBpov 12(3) kai (4) Tév epl goporoyias Tou
sicoBnuaros vépwy Tou 1961 &ws 1969) B mrepimrTdoEs
Inmiév ds o els Thy Tapoloow TeplTTTWEW TV TEACTEY

pas.

0 T&vra & Gid. 100 OYETIKOU VOHOU TrpovoouuEve fiTol

=T
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7| UmoPoAd els Upds tiowTikiis kaTaoTdosws peh’ SAwv
Tov dvaryxaiwy AeTrTopepe1ddv kal UroAoyionddv Eytvovro
o mwéons drdyews kavovikéys U’ fipdv ik pépous TRV
TeEAQTY pos.

(m) "Orev xkard 7o #rog 1963 gopohoyoupevor &mddAscav
(rd BuoTuyds Tapopofas ouvbrikas meplousiav el Tous
Touprikols Topels Tiis Aeukwotos kol dArayou of [npim
1&g dmolas olrror oUtw Uméotnoav Eyévovto, SpBiis
koerd T &royay pos, TAfpws &rodextal U’ Uuddv.

(8) ’Edw, ds mdvTes elryopeba, xaraoTh Suvarrd 4 Eriatpogt
TGv & Aoy oTorgelwv els ToUs TeAdras pas, oUTor
Sk Tfig TapovUons uéow AHudv Umeulvux Sniolv ST
8& elvon Afov fj elruyels dav Aoyt xai Angbiy U’
Syw | &bla TGV &v Adye oroixelwv els TO EepynTiKOY
Tow yivouw 8¢ xatd T ETos Tiis TolaUTns EmioTpodfis
Gmaocar ai oyeTikal Qoporoyikai dvampooapuoyal.

'Ev Oyel mdvrwv TV mpoavagepbéivrwy attolpeda THY
dvaBecopnow Tiis &ml réy mEAaTdV pag yevoubvns gopo-
Aoyios, EmioTpépopey 8¢ EowkAcloTws TO oyeTikdy EvruTrov
LR. 13 wpds dvabecopnow Tolrou.”

( “We have been instructed by our clients referred to in
the subject of the present letter to submit an objection
against the income tax assessment raised on them for the
year 1974 (year of assessment 1975) as being excessive,
erroneous and not being in accord with their true assets.

As you state in your letter to us regarding our above
clients dated 12th April, 1976, to which letter, it should be
noted by the way, the present letter must be considered as
a reply, you do not accept the deduction from the income
of our clients of the loss which they suffered during 1974
in respect of buildings and irrigation installations which
were on the date of the Tarkish invasion in the area captured
by the Turkish army. Instead of this you deduct an amount
for annual loss on the above-mentioned properties. The
above as we understand were made in accordance with
the policy followed by you in similar cases. This, as was
also verbally pointed out to you, we consider unjustified
and completely wrong for the following, inter alia, reasons:—

(a) The properties under consideration as from the Turkish
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Tsimon Ltd., v. Republic Savvides J.

invasion and the occupation of the northern Cyprus
by the Turkish invasion forces, i.e. for more than 20
months have ceased to be used by our clients. No
one residing in the parts controlled by the state is
today in a position to ascertain whether the said
properties continue to exist and if they do in what state
they are.

No one is in a position to know whether the said proper-
ties, if they exist today and if they continue to exist in
future, will come back to the substantive possession
and use by our clients who are entitled to them.

No one can foresee and frankly define the conditions
of any possible future political settlement, if there will
ever be one, regarding the properties situated in the
areas under occupation in the northern part of Cyprus.

The policy followed by you, which in any case is
considered as a wrong one by our clients, is contrary
to the letter and spirit of the law and therefore it is
not possible to be binding on the tax-payer or to have
any legal effect.

The taxation legislation, in our view, clearly provides
(section 12(3) and (4) of the Income Tax Laws 1961—
1969) for cases of loss like the ones in the present case
of the applicants.

All the requirements of the relevant law i.e. the sub-
mission to you of a balancing statement with all
necessary details and calculations have been submitted,
in all respects, regularly by us on our clients’ behalf.

When in 1963 tax—payers, unfortunately lost under
similar circumstances property in the Turkish sectors
of Nicosia and elsewhere the losses which they
thus suffered, have been, correctly in our view, fully
accepted by you.

If, as we all wish, the return of the above properties
to our clients becomes possible, our clients by this
letter through us responsibly declare that they will be
more than happy to have the value of the said properties
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considered and taken into account to their credit and
all relevant taxation re-adjustments be made during
the year of such return.

In view of the above-mentioned we request the re-
examination of the assessment raised on our clients, and
we return herewith the relevant form LR. 13.)

After considering the objection made, the Commissioner
of Income Tax rejected same, by letter dated 10th April, 1978,
addressed to the applicants (exhibit 4).

Such letter was accompanied by a final Notice of Assessment
with the usual provision that applicants could, if they so wished,
file a recourse in the Supreme Court, if they considered them-
selves as treated unjustly. Hence, applicants filed the present
recourse. }

The question as to whether the decision of the Commissioner
was contrary to Article 28 of the Constitution in that the applic-
ants are receiving unequal treatment as compared to non-
refugee citizens of the Republic whose properties are assessible
and used by them, which is referred in the application as one
of the grounds of law on which the application is based, was
not pursued at the hearing by counsel for the applicants who
stated that the only issue before the Court is as to whether the
applicants are entitled to a balancing deduction in respect of
their properties at Kyrenia which have become inaccessible to
them, due to the Turkish invasion and subsequent occupation
of the area within which such properties are situated. Such
issue depends on the construction of section 12, sub-sections
(3) and (4) of the Income Tax Laws and their applicability in the
present case. Sections 12(3) and 12(4) of the Income Tax Laws,
as set out in the Revisional Consolidation of the Cyprus Legisla-
tion of the 31st March, 1976, read as follows:

“12
g OO

(3) Where under the provisions of this section any deduc-
tion has been allowed in any year of assessment, in
ascertaining the chargeable income of a person engaged
in a trade, business, profession, vocation or employment
and any of the following events occurs in the year immedia-
tely preceding the year of assessment or, in the case of
employment, in the year of assessment, that is to say—
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(a) the property or any part thereof ceases to belong to
the person carrying on the trade, business, profession,
vocation or employment whether on a sale of the
property or any part thereof or in any other circum-
stances of any description; or

(b) while continuing to belong to the person carrying on
the trade, business, profession, vocation or employment
the property or any part thereof permanently ceases
to be used for the purposes of the trade, business,
profession, vocation or employment carried on by
him; or

(¢) the trade, business, profession, vocation or employ-
ment is permanently discontinued, the property not
having previously ceased to belong to the person
carrying .on the trade, business, profession, vocation
or employment,

the person shall, in the year of assessment, render to the
Commissioner at the same time as he renders his return
of income a statement (hereinafter referred to as a
‘balancing statement’ ) in respect of the property in question
showing the items following— T

(i} the amount of the capital expenditure on the provision
thereof;

(ii) the total depreciation which has occurred by reason
of exhaustion or wear and tear since the date of
purchase of such property, including the aggregate
amount of all deductions previously allowed under
the provisions of this section:

Provided that in the case of any property acquired on or
after the first day of January, 1954, for the purpose of
arriving at the aggregate amount of ail deductions previously
allowed, no account shall be taken of any deductions
previously allowed under paragraphs (b) and (¢) of sub-
section (2); and

(iii} the amount of all sale, insurance, salvage or compensa-
tion moneys in respect thereof:

Provided that the demolition of a building at the instance
of the owner shall not be a ground for rendering a balancing
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statement if made before the lapse of five years from the
date of acquisition.

{(4) In ascertaining the chargeable income of a person
who is required under sub-section (3) to render a balancing
statement to the Commissioner a deduction (hereinafter
referred to as a ‘balancing deduction’ ) shall be allowed or,
as the case may be, an addition (hereinafter referred to
as a *balancing addition’ ) shall be made and such balancing
deduction or balancing addition shall be calculated by
reference to the balancing statement or statements rendered
by the persons in respect of the year immediately preceding
the year of assessment, or, in the case of employment, in
respect of the year of assessment as follows:—

(a) the amount of a balancing deduction shall be the
amount by which the amount of item (i) of the
balancing statement exceeds the sum of the amounts
of item (ii) and item (iii) of that statement; or

(b) the amount of the balancing addition shall be the
amount by which the sum of the amounts of item (ii)
and item (jiii) of the balancing statement exceeds
the amount of item (i) of that statement:

Provided that in no case shall the balancing addition exceed
the aggregate amount of any deductions previously allowed
under the provisions of this section and included in item
(it) of the balancing statement.”

The Greek text reads as follows:

("(3) Elg mepirrdooes kel 85, kot TOV Tpooiiopiopdv
Tou gopoloynTéou eloobipaTos pocwTou doxouvTos uTro-
pictiv fi Prounyavndy Emixelpnow, Emridevpa f| ProTeyviav
Tive, EAeubipiov fj GAAo T émdryyehua, 1) Topéxovros oBwTds
umnpeciag, Exel Yopnyndf Ekmrwels Tis &v T poporoyik®d
erer Suvdper TG Biardtewy ToU pfpou TouTou dvapopikds
Tpds oToEiov T1 Teryiou EvepynTikoU kai fv T8 ftal TH
&pfows TTpOTYOUptve ToU @opoAoyikou E£rous, fi, elg THY
mepimTwotw mobwrdv Ummescidv, SiapkoilvTos ToU gopo-
Aoyixou Erovs, fifeAev Emouupdi Bv T&V droAoUBuwv yeyovdrwy,
fiTor—

(=) TO TooUTO gTotyETov ) pépos ToUTou Emravoey uiixov els
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1O TpdowToV TO dokouv THY Eutopikiv ) Prounyavikiy
tgmiyelpnow, &mmiBeupa ) ProTexviav, Aevbiplov fi
dMo T Emayysdua ) 1O mopéyev moboTds Umrmpeaiog,
elTe Adyw TrwAnowws Tou &v Adyw oTorxsiov fj pépous
aUrou efTe U9’ olaodimore &Ahas ouvbrixas.

TG ToloUTo oTowelov fi pépog Tolrrou fiBeAe TranioEt
OpITTIKGS WX XPTalpoToiiTal 8i1& TolUs okomolus Tiis
UTd TOU Trpocctou ToUTou dokoupévns Eumropixiis
prounyowikfis Emiyeipficees, émtndelpaTtos fi ProTeyvias,
Erevfepiou Ry &Ahov dwaryythuertos, i oBwTfis Urmrnpeoiog
fvid Etoodoudf) va dviikn elofm els 1O mwpdowmov TO
dokov Ty Epmopikiyy 1] Propnyoviky  Emiyelpriow,
é‘ITITT'}SEUth fi ProTexviav, 7O Eheubpiov fj &AAo T Emdy-
yeApa, f| THY wobwriv Ytrnpeciov.

1} doxovuévn Epmopikty T Propnycvikn Emiyeipnots, &mi-
ThBevpa ) Proeyvia, 16 EAeudipiov i &Ao Emdyyshpa
1) 1 mobwth Umrnpecia Etepuorrictn dpioTikéds kal povi-
pws, TOU TOIOUTOU CTOIXEIOU pf) TaUoQuTos Tporyou-
péves v &vrjkn els TO TTpdowTrov TO doKouv THY EumopixTy
fi Pounyavikiyy émiyelpnow, fmridevue f ProTeyviav,
Eeubiprov fy &Aoo T Emdyysiua i mobwTiy Yrnpeciay,

TS UdXpewy els goporoyicy mpdawmov B& UroPdhn €ls Tov
"Egopov xatd Ty Sidipkeiov ToU gopoAoyikeu ETous, dpou
BET& THS PopoACYIKils alTol SnAdcEws, kaTdoTao (KarTew-
Tépor dvagepoptuniy @5 “$LICWTIKT KaTATTATIS ) SVOQOPIKGS
Tpds TO oTokefov Taylou EvEpynTIKOU, TEpIEXOUTOV TA
KOTWTEPW oTOIXETO—

O]

()

T6 TOooV T1is Sid Ty krficv Tolrtou yevopéuns kepoAaiou-
¥ixfls Sordvns.

T6 oUvodov ToU Togol Tis UToTIipToEws fiv TO ToloUTo
oToixeiov Uméon &’ fis ToUTe fyopdotn UTMo uopehy
plopds Adyw Yphoews kal Xpévou, TepAcpfavousvoy
Kal ToU cuvolixoU Trogol Tév EkTrrootwy aiTives éXopn-
yAdnoav A8n Buwwdper Tév Biardiswy ToU TapduTos
&plipou:

Noeitou 811, &v 1 TepitrTdoer TO ToloUTO GTOYEICY Tayiov
tvepynTIKoU £kTNBn kotd §) perd Ty Inv ‘lavouoplou, 1954,

Bix

va Eeupedf] 1O ouvohikdy Toody TV 1B Yopnyn-
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Oaigdv xmrTdoewy, ai Tuydy xopnynleica: ikrTosas Suvduet
TGV TTapaypdewv (B) kat (y) Tou tBaglov (2), Bév B AapPé-

voovTton U’ Sy kal

() 16 Toodv TO dvTiTpoowTeUoy TO TiUNUY TWARTEWS
1l koTaPorfyy &dopohobivros Trocou i SAANS Twds dTo-
{nmcoees §) 1o karéhormov s &flog ToU TowoUTOUV Ke-
goAciovYIKOU oToryelou:

Noeitat &11 fy 19 TpwToPoviiq fi &Bnylg ToU xkupiou kore-
Saqiots kTiplou Tivds Biv B& ouvioTd Adyov UmroPohiis tiow-
Tikfjs kaTaOT&oEws Edv aUTn EydveTo TPd THS TapsSou -
Te £rdiv &@' fig Td TowoUta aToiyeiov Erhidn.

(4) Tipos etevpsow Tou poporoynTéou cloobrjpaTos Tpoow-
Tou Urmoypeoy Suvdper ToU ESaglov (3) Smws UmoPdin els
Tov “Eqopov thicwTikiy kardoTacw, dpalpeois (Bv Tois kot~
Tépw Quagepopévn s “EiowTikn dpalpeots’ ) 8& EmirpémnTon
fi, dvaddyws Tifs TrepITTROOEWS, Tpdodeois (Bv Tols KaTwTépw
dvagepoptvny G5 ‘thicwTiky Tpdofeos’ ) €& ylvmTan, g
TolUTns EliowTikiis dguupéosws f) rrpootiosws UtroAoyilo-
pévns dig dxoroUbws Paoel Ty oTorysfwy T&Y fuepiexopdveoy
tv 1] ehicwTiki] kaTaoTdon fi keraoTdoso Tals UroPodie-
pévons Umd Tou Uroypéou el pdpov mpoodmov dvagopixdds
Tpos Td ETos 1O Guicws Trpomyoupevov ToU QOpPOACYIKOU
ETous 9, els v mepiTrrwow pioBwTéy Urnpeciév, Gvapopikids
Tpds TS Qopoicyikdy ETog—

(o) T Toodv Tiis EowTikils dponpéoews 8 elvan TO Troody
B oU 76 & T thiowTki xoTaoTdos oToixeiov (1)
UmrepPaive T &Bpoiopa TGV oToiyeicov (u) wai ()
Tijs eipnuévng xoraoTdoEws:

(B) 6 Toody Tis thowTikfs poodiotws B elven TO Toodv
B’ o0 T &powoun T &v T ElicwTkf karacTdoel
agronyeioov (u) kel () UmepPaivel TO oroxeiov (1) Tiis
elpnuévns KoTaoTACEWS

Nogiten 611 &v oUBe@ TeprrTadoel Td Toodv Tiis EliowTIKds
mpochicews 8& UmepPaivny TO clvodov TEY EKTTTOOEWY TGV
fi5n yopnynbaicédv Buvdper TEY Bordlewov TOU TrapdYTos
&pBpou kal mepihauPovopéveor dv T TOoG TOU oTorKElov
(u) Tiis thiowTids kaTaoTdoEwS.™ ).

The only amendment on section 12(3) and (4) after 1976, is
334
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an amendment effected by Law 40/79, whereby the words “&
TE Erer 16 QPECLS..eunernn.s Urrnpeaiéy” (*“in the year immedi-
ately ..........oeeee. .. employment’ ) have been deleted which,
amendment, in any event, has no material effect in the present
case,

Comparing the two texts, a difference is noticed in the wording
between the Greek and the English text in section 12(3)(b) and
12(3)(c). In the Greek text which is the official text, we have,
under section 12(3)(b) the word “* épioTikéds™ and under séction
12(3)c) the words “opioTixéds «koi povipess™, whereas,
in the English text we have in both these sections the word
“permanently”. '

Counsel for applicants submitted that the words “épioTikés”
appearing in sub-section 3(b) and “pioTiés kai povipws®
appearing in sub-section 3(c) of section 12, have the same mean-
ing in both sub-sections as the English word “‘permanently”
which appears in the English text in both sub-sections, and

argued his case on the construction of the word ““permanently”

appearing in the English text. He referred to the definition
of the word *“‘permanent’ as given in the Shorter Oxford Dictio-
nary and Black’s Law Dictionary and invited the Court to
construe such word as not meaning perpetually. He submitted
that temporary inavoidability brings about impossibility and
he made reference, in this respect, to Pollock and Mulla, Indian
Contract and Specific Relief Act, 9th ed., page 409 where it
deals with the frustration of contracts by supervening impossibi-
lity. He also invited the Court to take judicial notice of the
following facts:

(a) That these properties have been under Turkish occupa-
tion since 1974.

(b) That the Turkish occupied area is inaccessible to the
Greek owners of the properties. '

(c) That such area is inaccessible to the security forces
of the Republic and the Government officials generally
and nobody can say whether the houses are
still standing and the irrigation system is still working.

He submitted that by taking into consideration these facts,
the Court could reach the conclusion that the applicants have
been permanently deprived of the use of such properties.
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Counsel for the respondents, on the other hand, argued that
the words appearing in the Greek text are “OpioTikds”
(in s. 12(3)b)) and “‘OpioTikds kol povipws™ (in section
12(3){c) ) and that such words should be given their ordinary
meaning. He referred to the definition of the word *épioTiéx™
as given in the Greek-English Dictionary of Petrovithi and
the Greek Dictionary of Proias, Vol. 2, and submitted that the
applicants have failed to prove that there was a cessation of the
use of the asset for the purpose of section 12(3)(b). In dealing
with section 12(3)(c), he argued that under this section, in
addition to the word “dpioTikés™ the legislator has included
the word *‘povipcos™ as well. He gave the equivalent in
English of “oristikos’™ as “definitely’’ and “monimos™ as ‘“per-
manently” and as to the definition of the word “permanently”
he made reference to the word as defined in the Strout’s Judicial
Dictionary and he concluded by submitting that the applicants
have failed to prove that their properties have been lost altogether
and in fact they have never alleged so in the present case.

On the question of judicial notice of facts within the know-
ledge of the Court there is authority in The Attorney-Gencral
of the Republic v. Mustafa Ibrahim and others, 1964 C.L.R., 195
in which Vassiliades, J. (as he then was) had this to say at p. 201:

“As the subject matter of this case, however, is still sub
judice, I must avoid going further into the factual part of
the case, excepting so far as it is necessary for determining
the legal issues under consideration in this appeal. I
shall therefore take the factual position from the existing
record and from what 1 think 1 can take judicial notice of,
subject to proof at the trial ..., v

And at pp. 202 and 203:

“Whether these assumed conditions constitute present
reality in the Republic of Cyprus, may, for the purposes
of this case, remain a matter of proof; but they are condi-
tions material in considering the legal issues arising in the
appeal. And although I am inclined to think, that having
lived in Cyprus during this period, I can take judicial
notice of the existence of such conditions, as suggested by
the Attorney—General, I prefer to act upon them as assump-
tions, in view of the pending trial.”
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I, therefore, find that having lived in Cyprus at all material
times related to the present recourse, I can take judicial notice
of the facts mentioned by both counsel concerning the political
situation in Cyprus and for the purposes of this case, 1 take
judicial notice of the following facts which form the background
of the case: ST

In July, 1974, after an unsuccessful coup against the President
of the Republic, Archbishop Makarios, Turkey, under the pretext
of protecting the Turkish community, invaded Cyprus and 40
per cent of the total area of Cyprus including the North of
Cyprus came under the occupation of the Turkish forces. The
Greek population of such part had to seek refuge and protection
in the free area which remained under the control of the Govern-
ment of Cyprus and the majority of those who remained within
the area occupied by the Turkish invading forces, were forced
to move away, leaving behind their properties. At some later
stage, the Turks who were residing in the South, were forced
by their leaders to move to the North and they were transported
to the Turkish occupied areas, leaving behind their properties
situated in the South.

The properties owned by the applicants and which are the
subject matter of this recourse, were situated in Kyrenia within
the area now under the occupation of the Turkish forces and
which have become inaccessible to their owners. After the
Cyprus Government had taken repeatedly the matter of the
Turkish invasion before the United Nations and the Security
Council, resolutions were passed at the United Nations, recom-
mending, amongst other matters, intercommunal talks for finding
a solution of the problem. As a matter of fact, intercommunal
talks started under the auspices of the Secretary—General of the
United Nations which, however, came to a deadlock. On the
12th February, 1977 the then President of the Republic, Arch-
bishop Makarios and the Leader of the Turkish community
Mr. Raouf Denktash came together for negotiations on higher
level at the UNFICYP Headquarters, Nicosia, in the presence
of the United Nations Secretary—General Mr. Kurt Waldheim.
An agreement was reached at such meeting that the inter-
comr.unal talks should be resumed and certain guide-lines were
agreed for the interlocutors. Amongst the four principles set
out in the said guide-lines, were the question of freedom of
movement and freedom of settlement, the right of property and
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other specific matters. As a result of the death of the President
of the Republic, there was again a deadlock in the intercommunal
talks. On the 19th May, 1979, a new meeting was arranged
between the new President, Mr. Kyprianou and Mr. Raouf
Denktash, in the presence, again, of Dr. Waldheim, the Secre-
tary—General of the United Nations, when a new agreement was
reached for the resumption of the intercommunal talks, on the
basis ¢f the ten—point agreement reached at that meeting.
Amongst the points agreed were that the guide-lines agreed on
the 12th February, 1977 between Archbishop Makarios and
Mr. Denktash and also the United Nations resolutions relevant
to the Cyprus question, will form the basis of the talks. Also,
that there should be the respect for human rights and funda-
mental freedoms of all citizens of the Republic. Notwith-
standing that efforts for the resumption of the intercommunal
talks did not materialize, such efforts still continue on the initia-
tive of the Secretary-General of the United Nations.

It is under these surrounding circumstances that the Court
1s invited to decide whether the applicants have been deprived
of their properties at Kyrenia “opiorikés™ (definitely) andfor
“odpoTiréds kai povipws™ (definitely and permanently),

Learned counsel for applicants in advancing his argument
that temporary inavoidability brings about impossibility, sought
to rely on the following extract from Pollock and Mulla, Indian
Contract and Specific Relief Acts, 9th ed., from the topic dealing
with frustration of contract by impossibility at p. 409:

“ ‘Becomes impossible’.—The Indian decisions merely
illustrate what amounts to supervening impossibility or
illegality within the meaning of the second paragraph.

According to one learned writer, impossibility may be
caused in several ways:

(a) Indefinitely impossible.

(b) Destruction of subject-matter.

(¢) Unavailability.

{(d) Death or disability.

(e) Method of performance impossible.
(f) Statute.
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(a) Indefinitely impossible—The principle is that where
supervening events not due to default of either party
render the performance of a contract indefinitely
impossible and there is no undertaking to be bound
in any event, frustration ensues, even though the
parties may have expressly provided for the case of a
limited interruption. The mere fact that a prohibition
is placed..on-the use of the land during the period it
remains in force is not sufficient to frustrate a contract.”

It is clear from the last sentence of the above citation which
I have underlined that the general principles as to frustration
of contract, as referred to above, have no equal application to
leases of land and land generally. Support is given to the
underlined part, by reference in the foot notes at: the same page,
to the case of Saryabrata Ghose v. Mugneeram Bangur (1954)
S.C.R. 310 which was a case of a contract of land where big
area out of it was requisitioned. A number of other cases is
also given in the same note where a prohibition placed on the
use of the land during the period it remains in force, is not
sufficient to frustrate the contract. Further, at page 413, the
same authors in dealing with interest in land, state as follows:

“Indian Law.—A lease in Indian law is not a mere contract,
but is a transfer of an interest in land and creates a right
in rem. The Supreme Court has held that the doctrine of
frustration is not applicable to leases. ‘Where the property
leased is not destroyed or substantially and permanently
unfit the lessee cannot avoid the lease because he does not
or is unable to use the land for purposes for which it is
let to him’. Rights of parties do not, after the lease is
granted, rest in contract ...... Section 4 of the Transfer of
Property Act does not enact that the provisions of the
Contract Act are to be read into the Transfer of Property
Act. There is a clear distinction between a completed
conveyance and an executory contract and events which
discharge a contract do not invalidate a concluded transfer.
Said Shah I. in the Dada Siba case:

‘By its express terms s. 56 of the Contract Act does not
apply to cases in which there is 2 completed transfer.
The second paragraph of s. 56 ...... has a limited
application to covenants under a lease. A covenant
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under a lease to do an act, which after the contract
is made becomes impossible or by reason of some
event which the promisor could not prevent unlawful,
becomes void when the act becomes impossible or
unlawful. But on that account the transfer of property
resulting from the lease granted by the lessor to the
lessee is not declared void’ ™.

The above principles are similar to the corresponding ones
under the English Law where a differentiation is drawn in the
case of discharge of contract by frustration in the case of ordinary
contracts and in contracts concerning land. Reading from the
Ninth Edition of Cheshire and Fifoot on the Law of Contract
at pp. 555, 556, the following are stated:

“A controversial question that is still undecided by the
House of Lords is whether the doctrine of frustration can
be applied to a case of land. 1If, for instance, land which
has been let for building purposes for 99 years is, within
five years from the beginning of the tenancy, completely
submerged in the sea or zoned as a permanent open space,
can it be said that the fundamental purpose of the contract
has been frustrated and that the term itself must automa-
tically cease?

It is, indeed, well settled by 2 number of decisions that
if, during the continuance of the lease, the premises are
requisitioned by the Government or destroyed by fire, or
by enemy action, the tenant remains liable on his covenants
to pay rent and to repair the property. But these decisions,
which assume that individual covenants by a landlord or
tenant are absolute, do not preclude the possibility that
an event may be regarded as frustrating the fundamental
purpose of the contract and, therefore, as terminating
the lease altogether. The view that has so far prevailed,
at least in the lower Courts, is that leases are outside the
doctrine of frustration., This is based on the fact that a
lease creates not merely a contract but also an estate.
Thus in London and Northern Estates Co. v. Schlesinger
[1916] 1 K.B. 20, it was held that the lease of a flat was not
terminated by the fact that the tenant had become an
alien enemy and was therefore prohibited from residing
on the premises. LUSH, J., said:

‘It is not correct to speak of this tenancy agreement
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as a contract and nothing more. A term of years
was created by it and vested in the appellant, and
T can see no reason for saying that, because this order
disqualified him from personally residing in the flat,
it affected the chattel interest which was vested in him
by virtue of the agreement.’

A contract is frustrated when the venture cannot be carried
out, but in the case of a lease the venture contemplated by
the parties is the transfer of an estate to the tenant. The
contractual obligations are but incidental to this transfer,
and, even if one or more of them ceased to bind the tenant
because of some supervening cause, this does not affect
the continuance of the estate. The foundation of the
agreement is the creation of the estate, and so long as the
foundation exists there is no frustration. This last way
of stating the law has been stigmatized by LORD SIMON
as coming perilously near to arguing in a circle, for why
should frustration be excluded merely because the founda-
tion happens to be the transfer of an estate? In his view
there is no difficulty in applying the doctrine of frustration,
at any rate to a building lease. The object in such a case
is to erect buildings on the site for the benefit of the lessor
and lessee, and if for instance the site is zoned for ever as
an open space, it could reasonably be said that the funda-
mental purpose of the transaction had been defeated.
LORD WRIGHT has taken the same view: the doctrine
is modern and flexible and ought. not to be restricted by
an arbitrary formula.

These opinions were expressed in Cricklewood Property
and Investment Trust, Ltd. v. Leighton’s Investment Trust,
L,

In May, 1936, a building lease was made to the lessees
for a term of ninety-nine years. Before any buildings had
been erected the war of 1939 broke out and restrictions
imposed by the Government made it impossible for the
lessees to erect the shops that they had covenanted to erect.
In an action brought against them for the recovery of rent
hey pleaded that the lease was frustrated.

It was held unanimously by the House of Lords that the
doctrine of frustration, even if it were capable of application
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to a lease, did not apply in the instant circumstances. The
compulsory suspension of building did not strike at the
root of the transaction, for when it was imposed the lease
still had more than ninety years to run, and therefore the
interruption in performance was likely to last only for a
small fraction of the term.”

It is clear from the above that the argument of learned counsel
for applicants that “indefinite impossibility” discharges a liabi-
lity under a contract has no application in contracts of lease of
land and land generally and in any case no application in the
circumstances of the present case.

I come now to the various definitions of the word *“permanent”’
referred to by counsel for the applicants of which the Court
was invited to take cognizance in the present case.

In the Black’s Law Dictionary, Revised, 4th ed. j968, the word
“permanent” is explained as “Fixed, continuing, lasting, stable,
enduring, abiding, not subject to change, Generally opposed in
law to ‘temporary’ but not always meaning ‘perpetual’.”

In the Shorter Oxford Dictionary the word “permanent’” is
defined as ‘““Lasting or designed to last indefinitely without
change; enduring, persistent; opp. to temporary. Continuing
steadfast in a course. That which endures or persists”.

As T have already mentioned earlier in this judgment, counsel
for applicants based his argument on the construction of the
word ‘““‘permanently” which appears in the translation in English
of the word “povipws” in section 12(3)(b) and “‘SpoTiKés
kai povipws™ in section 12(3)(c) of the Greek text of the
Law which is the authoritative text. 1t is for this reason that
counsel for respondents drew the attention of the Court to the
definition of the Greek words “dpioTikéds’” and ““‘dpioTikéds
kai povipws” and based his argument on the construction
of the word ‘“épioTikéd™ which appears in both sections.
He referred to the following definitions of the word “dpioTikds™.

In the Greek Dictionary of Proias, “dpiotixds”™ is defined
as “‘queTdPAnTos, TEAEwTIKSS, OpioTikYy dTdpacts”.

And in the Greek-English Dictionary of Petrovithi the meaning
is given as ‘“‘definite, definitive, conclustve, positive”,

In addition to the above definitions referred to by counsel,
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one may find numerous similar definitions in other dictionaries.
I consider it sufficient for the purposes of the present case. to
add the following definitions:

In the Greek Dictionary of Proias, the word “udvipos™
is defined as: O orafepds, & péveay mévrote f{ i poxpov v
16 alTdd Téme fj Tf) adtf] kaTooTace, & oUxi Tpoowpivs”.

And in the “Big Lexicon of the Greek Language” (Méya
Aetwcdv THis ‘EAAnwvikiis hwoons) by Liddell and Scott the
word “povpos” is defined as: “Kowdwepov iml wpaypdTaw
KaTagTdoewy Kai T&y dpoicwv, oTabepods, Siopbveov dusTEPATTOS.
‘Movipdtns' TO povipews Stapéveoy™,

In Black's Law Dictionary (Revised Fourth Edition) the word
“definite” is defined as “fixed, determined, defined, bounded™
and the word *‘definitive” as *‘that which finally and completely
ends and settles a controversy.” :

In Webster's Dictionary the word “‘definite” is defined as
“A thing defined or determined.” And “definitely” as A
definite thing.”

- “In the Universal Dictionary the word ‘“definite” is defined

as “Clearly defined, precise, having exact, well-appointed:
to make an appointment for a definite time and place; having a
clear, precise meaning, unambiguous, unqualified, positive: a
definite answer, statement opinion™, And the word “Defini-
tely™ as meaning “In a definite manner: clearly, plainly. unambi-
guously”.

With ail the above in mind and having taken into considera-
tion all surrounding circumstances of the present case as already
mentioned in my judgment, I have come to the conclusion that
applicants failed to satisfy the Court that the assets ofthe
Company have ‘‘definitely” (6piomikéds) ceased to be used
for the purpose of their trade as envisaged by section 12(3)(b)
of the Income Tax Laws or that the trade or business of the
applicants has “‘definitely and permanently” (optoTixds kai
povipws) discontinued as envisaged by section 12(3)(c) of
the Income Tax Laws to enable them to claim the balancing
deduction which they have been refused by the Commissioner
of Income Tax. The wmere temporary inaccessibility by the
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applicants of their immovable properties in Kyrenia, which are
still registered in their name, due to enemy occupation and for
so long as such occupation continues, cannot, in the present
circumstances, be considered as a “definite” ceasure of the use
of their properties for the purpose of their trade or business or
that their business has ‘“‘definitely and permanently”” disconti-
nued. This is a temporary situation which resulted by enemy
actions which though protracted, cannot be considered as
definite and permanent.

In the result, I find that the Commissioner of Income Tax
rightly refused to accept a balancing deduction in respect of the
subject matter properties and in consequence the present recourse
is dismissed.

Taking into consideration the nature of the case, I make no
order for costs.
Application dismissed. No order
as 1o costs.
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