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1980 April 10
[MALACHTOS, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

EVANGELOS PETROU,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE COUNCIL OF MINISTERS,
Respondent.

(Case No. 272/{18).

Police officers—Disciplinary offences—Disciplinary Committee set
up under regulation 32 of the Police (Discipline) Regulations 1958
to 1976—May be composed either of Public Servants or Police
Officers or both—Definition of *Public Service” in section 2
of the Public Service Law, 1967 (Law 33/67).

Administrative Law—Disciplinary punishment—An  administrative
Court has no jurisdiction to decide whether it is excessive or noi—
Article 146.4 of the Constitution.

Constitutional Law—Recourse under Article 146.1 of the Constitution
concerning disciplinary punishment—Administrative Court has
no jurisdiction to decide whether it is excessive or not—Article
146.4 of the Constitution.

Natural Justice—Rules of—Right to be heard—Rules of natural
Jjustice applicable to offences in general—Article 12 of the Constitu-
tion—Police  officer—Disciplinary  punishment—Review and
confirmation by Minister—Appeal to the Council of Ministers
under regulation 38 of the Police (Discipline) Regulations, 1958
to 1977—Police officer had the right 1o be heard or to submit his
views in writing—Sub judice dismissal of his appeal annulled
as amounting to a violation of the above rule of natural justice.

The applicant, an Inspector of Police, was charged under the
Police (Discipline) Regulations 1958 to 1977 for disobedience
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to Orders contrary to regulation 7, paragraph 3, of the First
Schedule of the Discipline Code, that on the 4th and 5th August,
1977, being a member of the Police Force of the rank of Inspector
and while on duty disobeyed the Order of the Chief of Police
dated 3rd August, 1977, by which he was bound to wear black
arm band due to the death of Archbishop Makarios, the late
President of the Republic of Cyprus. The case was referred to the
Minister of the Interior and Defence under regulation 10(A)*
of the above Regulations, who appointed by virtue of regulation
32 a Disciplinary Committee consisting of three members of the
Force in order to try the case against the applicant. This Discipli-
nary Committee tried the case and under regulation 35 imposed
on 1st December, 1977, on the applicant the disciplinary sentence
of dismissal from the ranks of the Force.

The case was then reviewed by virtue of regulation 36 by the
Minister who, on the 7th March, 1978, confirmed the decision
of the Committee.

The applicant appealed against the decision of the Minister
to the Council of Ministers in accordance with regulation 38**
and the Council of Ministers by its decision dated 17th May,
1978, dismissed the appeal; and hence this recourse.

In issuing the decision complained of the respondent Council
of Ministers did not hear the applicant or his advocate, but it
had before it only the record of proceedings before the Disci-
plinary Committee and the Minister as well as the grounds***
on which the appeal against the decision of the Minister was
based. These grounds were submitted in response to a letter
dated 4th April, 1978, addressed by the Director—General of the
Ministry of Interior to Counsel for applicant informing him that
he had to state the grounds on which the appeal was based.

Counsel for the applicant contended:

(a) That the Disciplinary Committee, which was appointed
by the Minister was wrongly constituted as it was
entirely composed of Members of the Police Force
and did not contain any Member of the Public Service;

Quoted at pp. 211—12 post.

Quoted at p. 215 post.
These grounds are quoted at pp. 217-18 post.
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whereas under regulation 32*, this Committee should
be a mixed committee of Public Servants and Members
of the Police Force.

{b) That the Minister in reviewing the case under regulation
36 took into account a disciplinary offence for which
the applicant was charged but was not convicted, as
proceedings against him were suspended due to the
coup d'etat and the Turkish Invasion that followed.

(c) That the principles of natural justice in the proceedings
before the Council of Ministers have been violated as
the applicant was not invited to express his views and
so he was deprived of the right to be heard.

Held, (1) that the purpose of insertion of the words “including
the force™ in regulation 32 was to cover Police Officers who
otherwise would be excluded, as Members of the Police Force
are not considered as Public Servants (see the definition of
“Public Service” appearing in section 2 of the Public Service
Law, 1967 (Law 33/67)); that, thus, the Disciplinary Committee
may be composed either of Public Servants or Police Officers,
or both; and that, therefore, the Disciplinary Committee in the
present case, which was composed solely of Police Officers, was
not wrongly constituted.

(2) That though the Minister in examining as to whether the
sentence imposed by the Disciplinary Committee on the applicant
was excessive, did not only make reference to his previous convic-
tions but also referred to the fact that on the 29th day of August,
1973, the applicant was interdicted for a serious offence, i.e. for
insulting the then President of the Republic; that although, as
it appears from the decision of the Minister this fact might have
had some bearing on the matter, yet, this Court will not pro-
nounce on it since as an administrative Court, it has no juris-
diction to decide on the question of sentence as to whether it is
excessive or not (see Article 146.4 of the Constitution).

(3) That there is no doubt that where we are concerned with
disciplinary proceedings before the Council of Ministers as a

Regulation 32 provides as follows:

“The Minister appoints a Committee consisting of three members of
the Public Service, including the Force ...............
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hierarchically superior organ, as in the present case, the rules of
natural justice, which under Article 12 of the Constitution are
applicable to offences in general, should be followed; that,
consequently, the applicant had a right to be heard (see Haros v.
The Republic, 4 R.S.C.C. 39); that, however, it is not necessary
for an applicant 1o be heard before the Council of Ministers viva
voce, as in open Court, but this right should be considered as
fully satisfied if he were invited to submit his views in writing
(see The Right of Defence Before the Administrative Authorities
by Stasinopoulos, 1974 edition, pages 173 to 175); that it cannot
be said that by the letter of the 4th April, 1978, addressed by
the Director—General of the Ministry of Interior and Defence
to counsel for applicant to the effect that he had to state the
grounds on which his appeal was based, the right to be heard
was satisfied; that applicant had, also, to be asked to express
his views and give reasons in support of the said grounds; that,
theiefore, there has been a violation of the rules of natural justi-
ce; and that, accordingly, the decision of the Council of Mi-
nisters complained of should be, and it is hereby declared null
and void.

Sub judice decision annulled.

Cases referred to:
Haros v. The Republic, 4 R.5.C.C. 39,

Recourse.

Recourse against the decision of the respondent Council of
Ministers to confirm the sentence of applicant’s dismissal from
the ranks of the Police Force.

L. N. Clerides, for the applicant.
N. Charalambous, Counsel of the Republic, for the
respondent.
Cur. adv. vult,

MaALACHTOS, J.: The applicant in this recourse, which is
made under Article 146 of the Constitution, claims a declaration
of the Court that the decision of the Council of Ministers, which
was taken on 17th May, 1978, and communicated to him by
letter dated 26th May, 1978, by virtue of which the respondents
confirmed the sentence of dismissal from the ranks of the Police
Force imposed on the applicant, is null and void and of no legal
effect.
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- The following are the relevant facts of the case.

The applicant, an Inspector of Police, was charged under the
Police (Discipline) Regulations 1958 to 1977 for disobedience
to Orders contrary to regulation 7, paragraph 3, of the First
Schedule of the Discipline Code, that on the 4th and 5th August
1977, being a member of the Police Force of the rank of
Inspector and while on duty disobeyed the Order of the Chief
of Police under No. Limassol/56/6 dated 3rd August, 1977, by
which he was bound to wear black arm band due to the death of
Archbishop Makarios, the late President of the Republic of
Cyprus. The case was referred to the Minister of the Interior and
Defence under regulation 10(A) of the above Regulations, who
appointed by virtue of regulation 32 a Disciplinary Committee
consisting of three members of the Force in order to try the case
against the applicant. This Disciplinary Committee tried the
case and under regulation 35 imposed on 1st December, 1977,
on the applicant the disciplinary sentence of dismissal from the
ranks of the Force.

The case was then reviewed by virtue of regulation 36 by
the Minister who, on the 7th March, 1978, confirmed the decision
of the Committee.

The applicant appealed against the decision of the Minister
to the Council of Ministers in accordance with regulation 38
and the Council of Ministers by its decision under No. 16881
dated 17th May, 1978, dismissed the appeal.

The said decision reads as follows:

“Appeal of Inspector Evangelos Petrou, who was convicted
by the Disciplinary Committee to the Punishment of
Dismissal -

(Submission under No. 396/78)

The Council considered the appeal attached to the sub-
mission of Appendix B, on the part of Inspector Evangelos
Petrou, as well as all the elements of his case, who was
convicted to the punishment of dismissal by virtue of
Regulation 36 of the Police (Discipline) (Amendment)
Regulations of 1976 and decided, by virtue of Regulation
38 of the said Regulations, to confirm it.
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The Minister of Interior did not take part in the above
decision.”

As against this decision the applicant filed the present

recourse.

The relevant Regulations in the present case are regulations
10A and 32 to 38, both inclusive, and read as follows:

“10A. Merétn Tloplopatos Umd Uroupyol.

(1) “AveloaptiiTws Tév Biardiewv Tév Kevoviopdv 10 Ews 22,
GugoTépoy oupepdauPovouévaov, & “Ymoupyds Suvarrad,
ke’ olovBriTroTe Ypdvov xal wpotol & *AcTuvopkds Awu-
fuvehs f & Bonfds "Apxnyds (Miodiosws), drepyfion d
TpovoeiTal U Tou KavoviouoU 10, v &kicoon mapd ToU
'Apxnyou &mws T mépiopa Epeivng duou ped’ &mdwrov
TGV OXETIKGY Eyypdpuwv Sik Treifopy kv Siwtiv oloudnmoTe
Héhous UroPANGH 1rpds adrdv mpds peAbTnv.

. R

(2) O “Yroupyds doou pehetrhon To ToHpropa ki T Eyypapa
tav elven s yvauns é7i—

(@

®

W)

Stv BietrpdyOn olovBfmroTe Trafoapyikdy &bixnua, EvTéA-
Aeton Smoos ouBepla meBapyikty Biwlis doxnéf kard
ToU ka®’ ol ) karayyeAia.

BierpdryBn plv &Biknua dAA& TouTo BivoTon v ExSikacti
ETapKGX G5 TrpovoeTTon UTrd Tév Kavoviopdv 12 Ews 18,
GupoTépwy oupmepthaupavopéveoy, &vTéiheron &mws 1)
UndBears EmioTpagfi els Tov “AcTuvopikdv Awubuvriy
fi Tov Bonfdv ’Apynydv (Atowfoews) dvordyws Tis
TEPITITOOEWS, Tpds Karnyoplav Tou ka®’ ol 1) keTaryye-
Ma oupgpovws mpds Tév Kavonopdy 10 kal Ty petd
TaUta Ekbikaow Tis Umobioews Buvdue TGV pribévraw
Kovowmioudv 12 Ews 18,

Biempdyfn &biknua, &mep, Adyw Tijs coPapdTnTos alUToU
fi Tév Teprordoewv Umd Tas omolag Biemwpdybn, B«
Empetre, KaTd THY kplow Tov, vd EkSikaocdi] imd "EmiTpo-
mijs s mpoveeltou els Tov Kavowiopov 32, kotdmwv
BiaTuTrdoews Tiis oXETIKTS kaTRyoplas, Siopila Tolomy
'Emrrpomriy xod TraparmépTal THY Umdbeow els aUTiv
pds Exbikaow, dmdte ol Kavowopoi 33, 34, 35, 36, 37
kad 38, tnpoupbveov Tév dvahoyidy, 8 Epopudlwvran
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els oUmiv. Els Towdrnv  mepimrwow & “Ywoupyds
mopéxel fi peprvd Tva Tapaoyedidar pds Tév ke’ ol
1 kararyyehfa &rrlypagov ToU ToplouaTos, TGV oYETIKGY
Eyypbopwv kal THs kaT' olrroU karnyoples.

Alopiopds EmiTpoTiis.

(1) ‘O “Ywoupyds Siopiler 'EmiTporiy &motehoupbimy éx Tpidsy
HEAGY Trpoepyouévev fx Tiis KuPepmmikis “Yarnpeoias
ovptepihapPavoudvns  kal  Tis  Auvvdpeos, keBopiler 5
TouTOXpdves Tov Tlpdedpov Tiis 'ErmiTpotriis Tou dmofov
drapenTiiTeos 1y lepopyikty Talis fij 4 dpyovixsy Btois Béov
vé elvan dymAoTépa Eelvns Tou ke’ ol # xatnyopla.

(2) 'H ’Emrpordy kéktnran étovolov &mews &xSikdon Ty
UmréBeoww xarré Tou "AvwTépoy "Aliwparixoy, 1 B¢ drpdaaig
Tiis Uroféoecs Siekdyeran, kard Td Buvatd, Bid ToU alrou
Tpdtrov (s Ty dxpdaais Trowkiis UroBioecs ExBikaloutvng
GUVOTITIRGG

NogiTen &1 & "Avcdorepos "AlicopaTtixds Exel T Sikalwua

va Umepoamiodi] perd 1) dvev ouvrydpou.

33.

"Etovaicn *Apynyou/ EmTpomis.

¢y ‘Oh’Apxnyés i ) ‘Emrrpordy kékrrron ftovolov Smus—

(o)

®

8%

®)

kahéon papTupas Kol dmaiThon TV TpocéAeuaiv alTGY
&5 kel iy Tpootisuciy ToU "Avwtipou AlicopaTikoU
évovriov ToU molou yivetan 1) dkpdaois € els cuvoTrTiKiY
Towikny Siknv. '

dmartihion mpooaywyhy mavtds Eyypboov oxstiloutvou
Tpds THY kornyoplav, ovpmepiicuPavoptvou kal Tou
Mpoowikoy Dokéidou Tou ’Avwrépov ‘AliwpaTikoy,

SvaPEAAY v drpbacty &md koapol s kaipdy vooupdvoy
6T 1) Uwdbeors Trpoxwpel TO TayUTepov Buvardy,

Xopnyd els w&v mpdowtov, uh pthos TS Auvdpews,
& dmwolov EAROM &5 pdpTus els THY dxpoapaTikiv
Biadikaciov, olovdnmoTe Tooov (kaTafoAiduevor éx TOU
MpoUrokoylopou Tis Auvvdpews) T dmolov kard THv
kpiow Tou ‘Apxnyou fi Tis 'Emirporfis 6& HSvato
eUAGYws v& dvmimrpoowtevon T& #oda els Td Swola
70 & Adyw mpdowmov UmePAnOn &v oybos mpds T
KATiow Tou @5 péprTupes,
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() BaTdEn v kaTafoAnv &rolnuicoewy Tpds olovdrToTe
TapaTovoupevoy elte UTd Tou ko’ ol # Slwlis elte &
ToU oyerikou rovduAfou ToU TlpoUmoAoyiopou Tiis
Avvdpecos:

Nogitan oM ol TowaUron drolnuicgens Stv & Utrep-
Paivouv Tds 50 Alpas.

(2) Tidv mpbowmov T bdmolov &pvelrou v cuppopewdii Tpods
Tég EvroAds ToU "Apynyou fi tiis "EmiTporriis 5 &v Tais Uro-
Tapaypépos (&) xai (B) Tis Tapaypdpou (1) ToU Tapdvios
KavowiopoU mpovositan fi &pvelton els olewSAmoTe S1a8ika-
clav évedrmiov ToU "Apynyou fj Tis 'EmiTpoTiis v &mravriion
els olavdfimoTe EpldTnow voplpes Tebeioav el attd, Hia-
TP&TTEl TroWtkdy  &Biknua TipcopoUpevoy Bk ¥ pruarTikiis
Towfis un UmepBawotens tag 200 Afpas:

Noeiton &1 oUdeis pdprupas Umroxpeoiran v& &ravrrion
els EpwThoes TewoUoas va fvoyomorfigouv ToUTov i v&
TOV KATOOTHGOW UmoAoyov els TAnNpwplv  wpooTipov
fj koTdoXeow Tiis Teploucias Tou.

34. ’Amdpacis 'EmTpomiis
‘H *Emitpornety 81" &mogdoews orfis SUvarren v elpn Tov
‘Avartepov  "Aliwoparikéy  Evoxov oloubfiroTte &8ixfuaTos
i Td Smolov kornyopeiton kel wi EmiBdAn els alTov
olowdfmroTe TV Tafapyixév Trowdy THy Smoiav i TepI-
ordoes T Uolioews 8& EBikcnoAdyouy, fi v& dmadhdtn
ToUTov Tijs xornyopies. Tdoa dmdgacis Tfis *Emirpomiis
AcuBdveTon KaTa TAsioynelov xal UmoypdgeTen Umd Tou
Mpoébpov Tfis 'EmTpoiis.

35, Tlowal.
Al dxdhouBor eilopyikal Trowat Blvavten va EmPAndGow
utd i "EmiTpotris:

(o) 'EmimAnts,

(P) odomnpd tmimAntis,

(y) mpdoTiwov i UmepPadvov tas 100 Aipas,

(8) xataxpdrnols, Jiaxomh i dvaBoAf) Twpocavtnoews,

() UmopiPaopds els kardiTepov Palpdy ) xarwTépov Biow,

(oT) &mwaltnow wpds wapaiTnaw,

() dmdAvois.
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3 C.L.R. Petrou v. Republic Malachtos J.

36. "AvabBecpnots mowfis Umd “Yroupyol.

(1) Eis mioov mepimTwow xa@' fijv 'Avcotepos ‘Aliwporrikdg

fifehev ebpedi) Evoyos Bid weBoapyxdv &biknpa, i korradikn
aUToU Ked 1) ey aTdv EmPAndeica o) dvabswpoivtan
Umd 10U *Ymoupyou. Kard Ty dvafzwpnow & “Ymoupyds
Buverrat—

(0) vé &modA&in Tév *AvidTepov ‘AliopaTixdv Tis kaTadlkns
| kai THg mowfs,

(B) v& perarpéym T dmdpacw i Towdy,

(y) v& paddon # cdtiion v Towdy,

(8) v& Emikupwon Ty &mégacw fi Towihy:
Noeiton 811 & “Yrwroupyds katd Thy dvalecdpnow Towdis
EmpAnelons md Tou ‘Apynyou BlvaTtar v Empdin
udvov Towhy mpoveovpbmy Utd Tou Kavoviouou 30

(2) OlodfiToTe Towmy EmPAndeica Umd ToU “Apynyou fi
Tfis 'Emitpotrfis biv 6& elvon tkreheoth elpd) kordmv dvo-
fecoprioews kal Emikupwoews TaUTng UTd ToU “Ymoupyou.

37. Tpaxmirg Biadikaoios

Kard Thv dxpdaciv Umobioews Umd Tou "Apynyou ) Tiis
*Emirponiis, kad xaTd ThHY &vabetpnow Umwd 1o ‘Yroup-
you, ThpouvTal TrpakTikG Siadikacias.

38. ’Egqtoels

‘Avertepos  AliwopoTikds  Evavtiov ToU  dmolov  EEeSdbn
dvabfewpnTikt) &wogoois Buvduer Tou KavowiopoUu 36 &u-
vaTon, frTos ErTd fiuepddv o Tiis fuepounvias Tiis Tolo-
NS &Topaoews, v& ékkodéon Toaurny dvdmov Tou “Ymoup-
ywxou ZupBouriouv Tou dmofov ) &mopaocts Oa elvan TeAe-
oidikos.”’

(“104. Consideration of report by Minister.

(1) Notwithstanding the provisions of regulations 10-22,

both inclusive, the Minister may, at any time and before
the Divisional Commander or the Assistant Chief of
Police (Administration) takes action in accordance
with regulation 10, request from the Chief of Police that
the report of investigation together with all relevant
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documents for disciplinary proceedings against any
member be submitted to him for consideration.

(2) The Minister, after considering the report and the docu-
ments if of opinion that—

(a) no disciplinary offence has been committed, directs

(b

©

32,

that no disciplinary charge be preferred against the
member of the Force in respect of whom the accusation
has been made;

an offence has been committed but it can be tried
adequately in accordance with the provisions of regula-
tions 12-18, both inclusive, directs that the case be
sent back to the Divisional Commander or the Assistant
Chief of Police (Administration) as the case may be,
for preferring a charge against the member in respect
of whom the accusation was made in accordance with
regulation 10 and the subseguent trial of the case
under the said regulations 12-18;

an offence has been committed which due to its gravity
or the circumstances under which it was committed,
should, in his opinion, be tried by a committee as
provided for under regulation 32, after preferring the
relevant charge, appoints such a committee and refers
the case to it for trial, in which case regulations
33, 34, 35, 36, 37 and 38 will be applicable, mutatis
mutandis. In such a case the Minister provides or
sees that the member against whom the accusation is
made is provided with a copy of the report, the relevant
documents and the charge preferred against him.

Appointment of a Committee.

(1) The Minister appoints a Committee consisting of three
members of the Public Service inctuding the Force,
and at the same time he determines who shall
be the Presiding Officer, whose hierarchical order or
organic post should indespensably be higher than that of
the accused.

(2) The Commitiee has power to iry the case against a Senior
Officer and the hearing of the case is carried out, as far as
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possible, in the same way as the trial of a criminal case
tried summarily:

Provided that a Senior Officer has the right to defend

humself with or without an advocate.

3.

Powers of Chief of Police[Committee.

(1) The Chief of the Police or the Committee have power to—

(@)

®

(©)

(d)

®©

call witnesses and demand their attendance and the
attendance of the Senior Officer against whom the
hearing takes place as in a summary criminal trial;

demand the production of every document relative
to the charge, including the Personal File of the Senior
Officer;

adjourn the hearing from time to time provided the
case proceeds the soonest possible;

grant to every person, who is not a member of the
Force, who had been called as witness at the hearing,
any sum {paid from the Budget of the Force) which in
the judgment of the Chief of Police or the Committee
would reasonably represent the costs which the said
person has incurred in connection with his being
called as a witness;

order the payment of compensation to any complainant
either by the officer under charge or from the relevant
vote of the Budget of the Force:

Provided that such compensation will not exceed
£50.—.

(2) Every person who refuses to comply with the directions
of the Chief of Police or the Committee as provided
for in sub-paras. (a)and (b) of para. 1. of this regulation
or refuses in any proceeding before the Chief of Police
or the Committee to reply to any question lawfully put
to him commits a criminal offence punishable with a
monetary punishment not exceeding £200.—:

Provided that no witness is obliged to answer any

questions tending to incriminate him or make him liable
to the payment of a fine or seizure of his property.

213
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34. Decision of the Conunittee.

The Committee by its decision may find a Senior Officer
guilty of any offence for which he is charged and impose
on him any one of the disciplinary punishments which
the circumstances of the case might justify or discharge
him of the charge. Every decision of the Committee
is taken by majority und is signed by the Presiding Officer.

35.. Punishments.

The following disciplinary punishments may be imposed
by the Committee:

(a) Reprimand,

(b) severe reprimand,

(c) a fine not exceeding £100.—,

(d) withholding, stoppage or deferment of increment,

(e) reduction in rank or grade,

(f) requirement to resign,

{g) dismissal.

36. Review of punishment by Minister.

(1) In every case in which a Senior Officer is found guilty

of a disciplinary offence, his conviction and the punish-
ment imposed on him are reviewed by the Minister.

Upon review the Minister may-—

(a) discharge the Senior Officer of the conviction and/or

punishment,

(b) vary the decision or punishment,

(¢) reduce or increase the punishment,

(d) confirm the decision or punishment:

@

Provided that the Minister upon review of a punish-
ment imposed by the Chief of police may impose only a
punishment provided for under rugulation 30.

Any punishment imposed by the Chief of Police or the
Committee is not executory except upon its revision and
confirmation by the Minister.

37. Minutes of proceedings.

During the hearing of a case by the Chief of police or
214
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the Committee, and upon revision by the Minister,
minutes of proccedings are kept.

38. Appeals.

A Senior Officer against whom a decision after a review
was given under regulation 36 may, within seven days
from the date of such judgment, appeal to the Council
of Ministers whose judgment shall be final™ ).

The first submission of counsel for applicant in arguing the
case is that the Disciplinary Committee, which was appointed
by the Minister was wrongly constituted as it was entirely

 composed of Members of the Police Force and did not contain

any Member of the Public Service. According to his own
interpretation of regulation 32, this Committee should be a
mixed committee of Public Servants and Members of the Police
Force.

I have considered the wording of this regulation and I must
say that 1 do not agree with the interpretation given by counsel
for applicant. The purpose of insertion of the words “including
the force” in regulation 32 was to cover Police Officers who
otherwise would be excluded, as Members of the Police Force
are not considered as Public Servants, according to the definition
appearing in section 2 of the Public Service Law, 1967 (Law
33/67). This definition is as follows:

“ ‘Public Service’ means uny service under the Republic
other than the Judicial Service of the Republic or Service
in the Armed or Security Forces of the Republic or Service
in the Office of Attorney-General of the Republic or
Auditor-General or Accountant-General or their depufies
or service in any office in respect of which other provision
in made by Law or service by persons whose remuneration
is calculated on a daily basis™.

So, the Disciplinary Committee may be composed either of
Public Servants or Police Officers, or both. And, therefore, the
Disciplinary Committee in the present case, which was composed
solely of Police Officers, was not wrongly constituted.

The nexi argument of counsel for applicant was that the
Minister in reviewing the case under regulation 36 took into
account a disciplinary offence for which the applicant was
charged but was not convicted, as proceedings against him were
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suspended due to the coup d’etat and the Turkish Invasion that
followed.

It is quite true that the Minister in examining as to whether
the sentence imposed by the Disciplinary Committee on the
applicant was excessive, did not only make reference to his
previous convictions but also referred to the fact that on the
29th day of Awugust, 1973, the applicant was interdicted for a
serious offence, i.e. for insulting the then President of the
Republic. Although, as it appears from the decision of the
Minister this fact might have had some bearing on the matter,
yet, I am not going to pronounce on it since this Court, as an
administrative Court, has no jurisdiction to decide on the
question of sentence as to whether it is excessive or nor. This
is clear from the wording of Article 146.4 of the Constitution,
which reads as follows:—

“146.4.—Upon such a recourse the Court may, by its
decision—

(a) confirm, either in whole or in part, such decision or act
or omission; or

{b) declare, either in whole or in part, such decision or act
to be null and void and of no effect whatsoever; or

(¢) declare that such omission, either in whole or in part,
ought not to have been made and that whatever has
been omitted should have been performed.”

Another submission of counsel for applicant is that the prin-
ciples of natural justice in the proceedings before the Council
of Ministers have been violated as the applicant was not invited
to express his views and so he was deprived of the right to be
heard. He submitted that under regulation 38 the Council
of Ministers was acting in a quasi judicial capacity and so it
was bound to invite the applicant to be heard.

It is not in dispute that the Council of Ministers in issuing
the decision complained of, did not hear the applicant or his
advocate, but it had before it only the record of proceedings
before the Disciplinary Committee and the Minister as well as
the grounds on which the appeal against the decision of the
Minister was based.

On this point, on the other hand, counsel for the respondents
submitted that under regulation 38 the Council of Ministers
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was acting as a hierarchically superior organ exercising adini-
nistrative powers and the appeal filed before it is nothing else
but a hierarchical recourse provided by law and in such a case
the party affected has a right to be heard. To this principle,
however, there is an exception in that where the opportunity (o
the person affected is given to submit in writing his views, it is
considered that the right to be heard is satisfied. In the present
case as it appears from Appendix B of the Submission to the
Council of Ministers, exhibit 2, this procedure was followed
and the views of the applicant were expressed in the grounds of
appeal which were submitted on 3rd May, 1978 through his
advocate.

Appendix B of exhibit 2 consists of:

(i) aletter addressed to the Council of Ministers by counsel
for applicant dated 10th March, 1978, by which notice
was given that the applicant was appealing againsl the
decision of the Minister and stated therein that he was
reserving the right to submit in detail before the Council
of Ministers the legal points of the case at the hearing;

(i) a letter dated 4th April, 1978, addressed by the
Director-General of the Ministry of Interior to counsel
for applicant to which the record of proceedings before
the Disciplinary Board and the Minister were attached,
informing him that he had to state the grounds on
which the appeal was based so as to be able to submit
the case before the Council of Ministers; and

(iii) a letter addressed to the Director-General of the
Ministry of Interior by counsel for applicant dated
3/5/78 containing the grounds of appeal with the request
that they should be transmitted to the Council of
Ministers.

The grounds of appeal are the following:

(a) The Honourable Minister of Interior wrongly took into
consideration a case against the applicant which was
not tried and connected it with the present case.

(b) Since the Honourable Minister in the reasoning of his
decision reached the conclusion that the fault of the
applicant “was at first sight rather insignificant”, the
confirmation by him of the imposed sentence of dismis-
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sal from the ranks of the Police Force, was entirely
disproportionate to the offence committed by the
appellant and ought to be cancelled.

There is no doubt that where we are concerned with discipli-
nary proceedings before the Council of Ministers as a hierarchi-
cally superior organ, as in the present case, the rules of natural
Justice, which under Article 12 of our Constitution are applicable
to offences in general, should be followed. Consequently, the
applicant had a right to be heard. (Nicolaos D. Haros v. The
Republic, 4 R.S.C.C. 39). However, it is not necessary for an
applicant to be heard before the Council of Ministers viva voce,
as in open Court, but this right should be considered as fully
satisfied if he were invited to submit his views in writing. This
proposition finds support in the Right of Defence Before the
Administrative Authorities by Stasinopoulos, 1974 edition,
pages 173 to 175,

Therefore, the question posed in the case in hand is whether
by the two grounds of appeal appearing in Appendix B of
exhibit 2, the rules of natural justice have been observed. The
answer should be in the negative. It cannot be said that by the
letter of the 4th April, 1978, addressed by the Director-General
of the Ministry of Interior and Defence to counsel for applicant
to the effect that he had to state the grounds on which his appeal
was based, the right to be heard was satisfied. He should also
be asked to express his views and give reasons in support of the
said ground. The net result is that in the present case there is
a violation of the rules of natural justice and so the decision of
the Council of Ministers complained of should be, and it is
hereby declared null and void. It is up to the Council of
Ministers to reconsider its decision in the light of this judgment,

In view of my above decision on this ground, I consider it
unnecessary to deal with the other grounds submitted on behalf
of the applicant,

As regards costs, the respondent Authority is adjudged to pay
to the applicant £20.—against his costs.

Sub judice decision annulled.
Order for costs as above.
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