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[TrianTAFYLLIDES, P., L Lo1zou, HaDnanasTassiou, Ji)

NICOS KARANTOKIS (HOLDINGS) LIMITED,
Applicant,

THE DISTRICT OFFICER OF LIMASSOL
AND ANOTHER,
Respondents

(Criminal Application No 2(79)

Burlding—Building  permut—Duration—One  year—Secnion 5 of

the Stieets and Buildings Regulatton Law Cap 96—Section

28 of the Town and Country Planming Law, 1972 (Law 90/72)
providing for threc years' duration net yet n force

Town and Country Planning Law 1972 (Law 90/72)—Town planming
ficence under section 28 of the Law— Whether the same as a
building permut under section 3 of the Streets and Buildings Regu-
lation Law Cap 96

Crimmal  Proceduse—Motion . arrest of judgment—Section 79
of the Crinunal Procedure Law, Cap 155-~Allegation that charge
uncertamn and not disclosing an offence wn law—Whether 1t could
be raised by the above motion

The appellant company was, on Junc 2, 1979, found guilty
of the offence of having erected a fence without a building pernnt
ftom the appropnate authority, and the case was fixed on
June 6, 1979, so that counsel for the appellant could address
the Court in matigation  On that date Counsel filed a motion(¥)
in arrest of judgment based on the ground that the charge did
not state anv offence and on the ground that the charge was
uncertaimn  The trial Judge dismissed the motion and Counsel
for the appellant apphed to him, under scction 149 of tne
Crnimiaal Procedure Law, Cap [55, to stawe a case under the
said sectior so that there could be raised before the Suprem.
Court certan pomts{**) regarding the apphecability of section

*  See particulars of the motion ar np 212 post
*  see details of thcse pomts at pp 212—13 post
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2 CL.R. Karantokis (Holdings) v. D. Officer L/ssol

85 of the Town and Country Planning Law, 1972 to the provi-
sions of sections 3(1}(b) and 5 of the Streets and Buildings Regu-
lation Law, Cap. 96. The trial Judge refused to state a casc
under the said section 149 and issued a certificate to that effect.

On Scptember 14, 1979 the Supreme Court issued a rule
nisi under s. 149(3) of Cap. 155 and rule 13 of the Criminal
Procedure Rules. In proceedings for showing cause why the
rule nisi should not be made absolute the main submission of
counsel for the appellant company was that the appellant could
not be convicted of the offence in question because the building
permit, which was issued to it in relation to the fence concerned
on March 12, 1976, did not have a duration of only one year,
as provided under section 5 of the Streets and Buildings Regula-
tion Law, Cap. 96, but a duration of three years in view of
the provisions of the Town and Country Planning Law, 1972

. {Law 90/72), and, in particular, of section 28(1) of such Law,-

Held, that the said Law 90/72 is not yet in force as a whole
because by a Notice published under section 88 of this Law,
on June 8, 1973 (see No. 125 in the Third Supplement, Part

-1, to the Official Gazette of the Republic of June 8, 1973), there

have come into force only, as from June 5, 1973, sections 1-19,
35, 60-66, 80, 81 and 83-38 of the Law; that, therefore, cven
to—day section 28 of Law 90/72 is not yet in force; that, conse-
quently, even assuming that the issues of law which the appellant
reeks to raise before this Court, by way of a Case Stated, are
matters which could have been raised by means of a motion
in arrest of judgment under section 79 of Cap. 135—and this
is something that it is left open—and even assuming that the
town planning licence referred to in section 28 of Law 90/72 is
the same as a building permit envisaged under section 3 of
Cap. 96, there is no valid reason for holding that the building
permit of the appellant had a duration of three years, instead
of one year, by virtue of section 28 of Law 90/72 which has
not yet come into force; and that, accordingly, there is nn
merit in the contentions of the appeliant justifying this Court
to make the rule nisi absolute and the application for a Case
Stated must be dismissed.

Application disniissed.

Cases referred to:

Khadar and Another v. The Republic (1978) 2 C.L.R. 132 at
pp. 221-224.
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Application.

Application to make absolute a rule nisi which had been
issued under section 149(3) of the Criminal Procedure Law,
Cap. 155 and rule 13 of the Criminal Procedure Rules.

P. Cacoyiannis, for the appellants,
E. Kranos, for the respondents.
Cur. adv, vull.

TRIANTAFYLLIDES P. 1ead the following judgment of the Court.
The appellant company, which was the accused in a criminal
case before the District Court of Limassol, was, on June 2,
1979, found guilty of the offence of having erected a fence with-
out a building permit from the appropriate authority. The
case was fixed on June 6, 1979, so that counsel appearing for
the appellant could address the Court in mitigation. On that
date there was filed a motion in arrest of judgment based on
the following grounds:—

“l. The charge does not state and cannot by any alteration
authorized by the Criminal Procedure Law be made
to state any offence which in the opinion of the Court
was within the reasonable contemplation of the accused.

2.  Want of certainty in the charge or omission or insufficient
statement of some material allegation where the defect
is more than formal and has not been amended or cwed
by the judgment.

No offence in Law is disclosed in the charge.”

The said motion was dismissed by the trial Judge on June 9,
1979, and then, on June 14, 1979, counsel for the appellant
applied to him, under section 149 of the Criminal Procedure
Law, Cap. 155, asking him to state a case under the said section,
so that there could be raised before the Supreme Ccurt the
following points:—

‘1. The decision of the trial Judge, His Honour P. Elefthe-
riou, Judge of the District Court of Limassol, that the
provisions of section 85 of the Town and Country Planning
Law, No. 90 of 1972, which came into operation on the
15th June, 1973, do not apply to the provisions of
sections 3(i)(b) and 5 of the Streets and Buildings Regu-
lation Law Cap. 96 and the duration of the building permit
issued on the 12th March 1976, exhibit 1, the subject-
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matter of the present criminal proceedings is wrong or
erroneous in Law.

Section 85 of Law 90 of 1972 reads as follows:

‘85.(1) Tnpouvubvcov Téwv Sratdlecov Tév ESagiwv (2) xal
(3), & Trepi Pubpioecws “0b6&w kal OlkoBoudv Néuos kai olos-
BryroTe Buvdper alrrou EkSobivTes Kavoviopoi dvaywokovral,
EpunvevovTeon xal Epapudlovran s Umrokeipevor els rdy SiaTdiers
ToU TrapdvTos Néuou & oybos Trpds dmovta Td SpaTa
gmi Tév dmroiwv Epappédlovron ol Biardiers ToU TapovTos
Népou, &v mepimrrodoer 88 olacbfiroTe ouykpolUcews peTotl
T6v Biatdtewov Tou mepl PuBpicews ‘O8&v kol OlkoBopddv
Népov 1§ oiwvdfjroTe Suvdun alrtou ikBobévrwv Koavonoudy
fi Awownmikév Tlpdewy kol Tév Biardlewv ToU mapdvtos
Népou i olcovdnmote Suvdpel alrroU dxbobévtov Kavonigudsv
fi AlownTikGv Tpdlewv &v oyéoer Tpds olovdhmoTe TOlOUTO
Bfua s T& TrpocvagepBévra, fmixpaToUow ai TEAeuTaION
oaten Sroerdles.”

“2. The decision of the trial Judge His Honour Mr. P.
Eleftheriou, Judge of the District Court of Limassol, to
the effect that Law 90 of 1972 was not put into operation,
is erroneous in Law, If the learned Judge had taken notes
of the address of the advocate of the applicant which lasted
about one hour, in explaining the meaning and effect of
sections 85 and 28 of Law 90 of 1972, hié should have noticed
that section 85 of Law 1972 was put inte operation on
the 15th June, 1973,

Section 85(1) of Law 90/72, which was relied on, as above,
by counsel for the appellant, reads in English translation as
follows:—

“85.—(1) Subject to the provisions of sub-sections (2) and
(3), the Streets and Buildings (Regulation) Law and ary
Regulations made thereunder shall be read, construed
and applied subject to the provisions of this Law in respect
of all matiers to which the provisions of this Law aie
applicable, and in case of any conflict between the provi-
sions of the Streets and Buildings (Regulation) Law- or
of any Regulations or Public Instruments made thereunder
and the provisions of this Law or of any Regulations or
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Public Instruments made thereunder in respect of any
such matter as aforesaid the latter provisions shall prevail.”

The trial Judge refused to state a case under section 149
of Cap. 155 and issued a certificate to that effect, under subse-
ction (2) of the said section, on June 15, 1979.

On June 18, 1979, counsel for the appellant applied for a
rule nisi, under subsection (3) of section 149 of Cap. 155, and
rule 13 of the Criminal Procedure Rules. We issued such a
rule on September 14, 1979, calling upon the trial Judge and the
respondents—who were the complainants in the criminal case
in question—to show today cause why a case should not be
stated under the said section 149.

The trial Judge has shown cause by swearing an affidavit
dated November 30,. 1979, and the respondents have shown
cause by appearing, through counsel, and presenting arguments
why the rule nisi should not be made absolute.

Provision for motion in arrest of judgment is made in section
79 of the Criminal Procedure Law, Cap. 155, which reads as
follows —

“79.(1) The accused may, at any time before sentence,
whether on his plea of guilty or otherwise, move in arrest
of judgment on the ground that the charge or information
does not, after any alteration which the Court is willing
to and has power to make, state any offence which the
Court has power to try.

(2) The Court may, in its discretion, either hear and detesr-
mine the matter during the same sitting, or adjourn the
hearing thereof to a future time to be fixed for that purpose.

(3) If the Court decides in favour of the accused, he
shall be discharged from that charge or information.”

This is a procedural step which is similar to the motion in
arrest of judgment in criminal cases in England (see Archbold
on Pleading, Evidence and Practice in Criminal Cases, 40th
ed., p. 460, para. 630).

As regards such a procedural step useful reference may be
made to the judgment of L. Loizou }. in Khadar and another
v. The Republic, (1978) 2 C.L.R. 132, 221-224.
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in essence the case for the appellant is that it could not be
convicted of the offence in question because the building permit,
which was issued to it in relation to the fence concerned on
March 12, 1976, did not have a duration of only one year, as
provided under section 5 of the Streets and Buildings Regulation
Law, Cap. 96, but a duration of three years in view of the provi-
sions of the Town and Country Planning Law, 1972 (Law 90/72),
and, in particular, of section 28(1) of such Law.

The said Law 90/72 is not yet in force as a whole because by

" a Notice published under section 88 of this Law, on June 8,
"1973 (see No. 125 in the Third Supplement, Part I, to the Official

Gazette of the Republic of June 8, 1973), there have come into
force only, as from June 15, 1973, sections [-19, 35, 60-66,
80, 81 and 83-88 of the Law.

So, even today section 28 of Law 90/72 is not yet in force.

Consequently, even assuming that the issues of law which
the appellant seeks to raise before this Court, by way of a Case
Stated, are matters which could have been raised by means of
a motion in arrest of judgment under section 79 of Cap. 155—
and this is something that we leave open—and even assuming
that the town planning licence referred to in section 28 of Law
90/72 is the same as a building permit envisaged under section
3 of Cap. 96, we cannot.find any valid reason for holding that
the building permit of the appellant had a duration of three
years, instead of one year, by virtue of section 28 of Law 90/72
which has not vel come into force.

it is correct that section 85 of Law 90/72 states that wherever
there is any conflict between the provisions of Cap. 96 and
the provisions of Law 90/72 the latter shall prevail; but, of
course, that section must be understood and applied as -eferring
to the provisions of Law 90/72 which are in force at any paru-
cular time; and no such conflict existed in the present casc
between section 28 of Law 90/72 and section 3 of Cap. 96,
to which section 85 of Law 90/72 could be held to be applicable.
because the said section 28 was not in force at any material
time.

In the light of ali the foregoing we find that there is no merit
in the contentions of the appeltant justifying us to make the
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rule nisi absolute and its application for a Case Stated is accord-
ingly dismissed.

This case will have now to go before the trial Court so that
it may proceed to pass sentence, after hearing, of course, counsel
for the appellant in mitigation.

Application dismissed,
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