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[DEMEFRIADES, J.}

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

THRASSOS O' MAHONY, )
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTER OF INTERIOR,
Respondent.

(Case No. 298/79).

Citizenship—Citizenship of the Republic of Cypru-"Ordinarily resident”

in section 2(1} of Annex D to the Treaty of Establishment of
the Republic of Cyprus—Meaning—Domicile irrelevant—
Applicant born in Cyprus in 1958 and residing ever since with his
father who was ordinarily resident in Cyprus from 1958 until the
date of the said Treaty—Being a minor and unable to decide for
himself where to live during the period befween his birth and the
date of the Treaty, was ordinarily resident in his paremts’ home
in Cyprus—And since he was a citizen of the United Kingdom
and Colonies and he, also, possessed qualification (b) of paragraph
2 of section 2 of the said Annex D, on the date of the treaty he
became a citizen of the Republic and liable to serve in the National
Guard.

Administrative Law—Executory act—Revocation of administrative

acts or decisions— Recourse against respondent’s decision concer-
ning citizenship and liability to serve in the National Guard—
Statement by counsel of the Republic, who was defending the
respondent on behalf of the Attorney-General of the Republiic,
that applicant s not a citizen of the Republic and not liable to
serve in the National Guard—Subsequent decision by respondent
that he continued to support the contrary view—Said statement a
legal apinion different from the view feld by respondent, the comperent
authority which has never revoked its decision—No interference with
the constitutional rights of the Attorney—General of the Republic
contrary to Article 113.1 of the Constitution—Even assuming
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that said statement was expressing a decision reached by the
respondent, he could have changed his mind and reveke such
decision as it had been reached by wrongly interpreting the Law,
section 2 of Annex D.

Administrative Law-Administrative acts or decisions-Rea-
soning.

The applicant was born on the Ist May, 1958 at Scala Cyprus.
His father was born on the 22nd December, 1920 at Adhana,
Turkey, and was an Italian national till the 25th January, 1955,
when, on his application, he was issued with a certificate of
naturalisation under the British Nationality Act, 1948. From
1955 to 1958 he has been ordinarily residing in Italy and the
Republic of Ireland but from 1958 until the Proclamation of the
Republic of Cyprus in 1960, he has been ordinarily residing in
Cyprus together with the applicant,

On June 135, 1976, the applicant filed a recourse ( “recourse
No, 160/76"") against the decision of the respondent to the effect
that he was bound to continue to serve in the National Guard.
When recourse No. 160/76 came for trial counsel for the respon-
dent made the following statement: ‘“We have now satisfied
ourselves that the applicant is not a citizen of the Republic and
therefore is not liable for service in the National Guard”. As
a resuit of this statement recourse No. 160/76 was withdrawn.

On August 23, 1979, the Acting Immigration Officer informed
counsel for the applicant by letter (exhibir 3) that after careful
consideration of the matter the Department of Immigration
continued to support the view that the applicant and his brother
were citizens of the Republic of Cyprus and, as a result, he was
unable to proceed to issue a certificate to the effect that the
applicant was not a citizen of the Republic. Hence this recourse,

Counsel for the applicant mainly contended:

(a) That before reaching the age of 16 an unmarried minor
is utterly incapable of acquiring, by his own act, an
independent domicile of cheice and that even if a
child acquires at birth, by operation of law, the domicile
of his father, the applicant’s father was never a citizen
of the Republic at any crucial time, and hence the
applicant could not have become such.

{(b) That the statement of counsel in recourse No. 160/76
was an executory act since it affecied the legal rights
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of the applicant (the nature of his status and service
with the National Guard) and that.it could only be
revoked by the person who originally made it, i.e. the
Attorney—-General or his representative, but not by
any other organ of the Republic, like the Chief Imimi-
gration Officer who acted without competence in this
connection and in breach of Article 113.1 of the
Constitution.

(c) That the sub judice decision was null and void for lack
of reasoning.

Counsel for the respondent in this casz, who was the one who
appeared in recourse No. 160/76, stated that having gone further
into the whole legal question posed in this case, he changed his
view and came to the conclusion that on the correct interpretation
of section 2(2)(b)* of Annex D to the Treaty of Establishment,
the applicant is and was always a citizen of the Republic.

Held, (1) that scction 2(1) of Annex D to the Treaty of
Establishment does not speak of “domicile” but of “ordinarily
resident” and so domicile does not come into play; that applying
the law governing the meaning of the expression “ordinarily
resident” (see Razis and Another v. Republic (1979 3 C.L.R.
127 and the case-law referred to therein) to the ul{disputcd facts
of this case this Court concludes that the applicant being a child
of tender years and being unable to decide for himself where to
live during the period between his birth and the date of the Treaty
of Establishment, was ordinarily resident in his parents’ home
in Cyprus; that he, having continuously lived with his parents
in their home, was ordinarily resident in Cyprus during the
material time; that since, also, on the date of the said Treaty he
was, having been born in a Colony, a citizen of the United King-
dom and Colonies by birth (see section 4 of the British Nationa-
lity Act, 1948) and, having been born after the 5th November,
1914, he possessed qualification (b) of paragraph 2 of section 2
of Annex D, on the date of the Treaty he automatically became
a citizen of the Republic of Cyprus; and that, accordingly, he

'is liable to serve in the National Guard.

(2) That there was no inlerference with the constitutional
rights of the Attorney—General contrary to Article 113.1 of the

- Quoted at p. 576 post.
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Constitution since the competent Authority for the sub judice
matter was the Minister of Interior, the respondent in recourse
No. 160/76, who was defended by Mr, R. Gavrielides, counsel
of the Republic, for the Attorney-General.

(3) That on the evidence, and in particular the contents of
the letter exhibit 3, the respondent’s counsel in recourse No.
160/76 was by his statement expressing a legal opinion which
was different from the view held by the respondent as regards
the nationality of the applicant; that, therefore, the respondent—
the competent authority in this matter—has never revoked its
decision as regards the nationality status of the applicant; and
that, accordingly, contention (b) above must fail.

Held, further, that assuming that counsel for the respondent
in recourse No. 160/76 was expressing by his statement a decision
reached by the competent authority, the respondent, he could
have changed his mind and revoke the said decision, as that
decision had been reached by wrongly interpreting the provisions
of section 2 of Annex D to the Treaty of Establishment (see
Kyriacopoulos on Greek Administrative Law, 4th ed. Vol. B,
p. 4i0).

{(4) That though the contents of the letter exhibit 3 are not
those one could have wished, still they sufficiently inform the
applicant of the opinion of the respondent as regards his nationa-
Iity status; and that, accordingly, the contention regarding
absence of reasoning must, also, fail.

Application dismissed.

Cases referred to:

Razis and Another v. The Republic (1979) 3 C.L.R. 127,

Levene v. Inland Revenue Commissioner [1928] All E.R, Rep.
746 at p. 749;

Fox v. Stirk [1970] 3 Al ER. 7;
Brokelmann v. Barr [1971] 3 All E.R. 29,

Recourse.

Recourse against the refusal of the respondent to issue a

certificate that the applicant is not a citizen of the Rupublic
and hence he could travel freely abroad.

L. N. Clerides with N. L, Clerides, for the applicant.
R. Gavrielides, Counsel of the Republic, for the respondent.
Cur. adv, vult..
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DEMETRIADES J. read the following judgment, By the present
recourse, the applicant prays for, and 1 quote, *‘a declaration of
the Honourable Court that the act and/or decision of the
respondent not to issue a certificate that the applicant is not a
citizen of the Republic of Cyprus, and hence he could travel
freely abroad, communicated to the applicant on the 22nd day
of August, 1979, should be declared null and veid and of no
effect whatsoever™.

The undisputed facts of the case are:  On the 15th June, 1976,
the present applicant filed Case No. 160/76, by which he sought
a declaration of the Court that the act and/or decision of the
respondent communicated to the applicant’s counsel by a lctter
dated 27th- May, 1976, where the applicant was bound to

_ continue to serve in the National Guard, was null and void

and of no effect whatsoever. Case No. 160/76 came up for
trial on the 22nd January, 1977 and counsel appearing for the
Minister of Interior, that is the respondent in that case, made the
following statement: *“We have now satisfied ourselves that the
applicant is not a citizen of the Republic and therefore is not
liable for service in the National Guard™. As a result of that
statement, counsel for the applicant withdrew the case, which
was then dismissed.

On the 21st May, 1979, counsel for the applicant wrote to the
Minister of Interior a letter, (which is exhibit No. 2 before me)
by which he referred the respondent to a letter of his dated 28th
January, 1979, and in which he was complaining that he had, up
to that date, received no reply. The letter of the 28th January,
1979, was not produced.

On the 23rd August, 1979, the Acting Immigration Officer
replied to exhibit No. 2—this letter was produced and is ex/iibit
No. 3—and informed counsel for the applicant that he had been
directed, after careful consideration of the matter, to inform him
that the Department of Immigration continued to support the
view that the applicant and his brother are citizens of the
Republic of Cyprus and, as a result, he was unable to proceed
to issue a certificate to the effect that the applicant is not a citizen
of the. Republic of Cyprus.

<' According.to the birth certificate of the applicant, which was
produced and is exhibit No. 5 before me, he was born on the

575



Demetriades J. O’ Mahony v. Republic 1979)

Ist May, 1958 at Scala Cyprus. His father was born on the
220d December, 1920 in Adhana, Turkey and was an Italian
national till the 25th January, 1955, when, on his application,
he was issued with a certificate of naturalisation under the British
Nationality Act 1948. In his able address, counsel for the
applicant, stated that the father of the applicant was, from 1955
until 1958, ordinarily resident in Italy and the Republic of
Ireland, but that as from 1958 to the Proclamation of the
Republic in 1960, he was ordinarily resident in the island of
Cyprus. Counsel further admitted that the applicant, who
was born on the Ist May, 1958, and was in 1960 2 1/2 years old,
was residing with his father in Cyprus.

When Cyprus was declared an Independent State in 1960,
provision was made for determining the nationality of persons
affected by the agreement reached for its independence. These
provisions ar¢ embodied in Annex D to the Treaty of
Establishment.

Scction 2 of the Annex defines the persons who, by reason of
their connection and residence in Cyprus, automatically became
citizens of the Republic as from its establishment. This section
reads:-

* 1. Any citizen of the United Kingdom and Colonies who
on the date of this Treaty possesses any of the qualifica-
tions specified in paragraph 2 of this Section shall on
that date become a citizen of the Republic of Cyprus if
he was ordinarily resident in the Island of Cyprus at any
time in the period of five years immediately before the
date of this Treaty.

2. The qualifications referred to in paragraph 1 of this
Section are that the person concerned is—

(a) a person who became a British subject under the
provisions of the Cyprus (Annexation) Orders in
Council, 1914 to 1943; or

(b) a person who was born in the Island of Cyprus on or
after the 5th of November, 1914; or

(c) a person descended in the male line from such a person
as is referred to in sub-paragraph (a) or (b) of this
paragraph.”
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I feel that before deciding the present nationality status of the
applicant, one must go back and find what was his nationality
on the date of his birth, as Section 2 makes provision only for -
those residencts that were on the date of the Treaty citizens of
the United Kingdom and Colonies,

At the material time, the law that governed the nationality
of a resident in Cyprus was the British Nationality Act, 1948,
section 4 of which provides that “every person born within the
United Kingdom and Colonics, after the commencement of the

 Act, shall be a citizen of the United Kingdom and Colonies by

birth”. 1t is, therefore, my visw, having regard to the above
section of the Act, that the applicant was, having been born in a
Colony, on the date of the Treaty, a citizen of the United
Kingdom and Colonies by birth. The applicant, therefore,
automatically acquired the nationality of the Republic of Cyprus
if he pessessed, at the time, the qualifications specified in para. 2
of Scction 2 of Annex D and he was ordinarily resident in the
island at any time in the period of five years immediately before
the date of the Treaty.

There is no doubt that the applicant was born after the 5th
November, 1914, so he possesses qualification (b} of para. 2
of Section 2 of the Annex. He was, further, on the date of the

* Treaty a citizen of the United Kingdom and Colonies. Accord-

ing to his counsc!, he was resicing with his father in Cyprus from
his birth to the date of the Treaty. He had, therefore, his
residence in Cyprus for some time in the period of five years
immediately before the date of the Treaty.

Mr. Clerides submitted that before reaching the age of 16 an
unmarried minor is utterly incapable of acquiring, by his own
act, an independent domicile of choice and that even if a child
acquires at birth, by operation of law, the domicile of his father,
the applicant’s father was never a citizen of the Republic at any
crucial time, and hence, the applicant could not have become
such,

Section 2(1) of Annex D, Dhowever, does not speak of
“domicile” but of “ordinarily resident’ in the island of Cyprus
at any time in the period of five years immediately before the
date of this Treaty, so domicile does not come into play in this
case. What is “ordinarily resident” is not defined in Annex D
to the Treaty of Establishment but the meaning of the word
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“resident” has been construed in a number of English cases,
relating to income tax and voting rights and very recently
in the case of Razis and Another v. The Republic (1979) 3 C.L.R.
p. 127 in which A. Loizou J., held that the question whether an
individual is ordinarily resident in this country or not is to be
dectded by examining his pattern of life over a period of years;
that the expression “ordinarily resident™ construes residence in
a place with some degree of continuity and that thc words
“ordinarily resident” should be given their natural meaning and
a persen whilst physically present in a placs is ordinarily resident
there. In the Razis case, refercnce was made amongst other
authorities to the cascs of Levene v. Inland Revenue Commissioner
[1928] All E.R. Rep. 746 at p. 749, Fox v. Stirk [1970] 3 All
E.R. 7, and Brokelmann v. Barr [1971] 3 All E.R. 29,

I feel that I need not quote from the above cases the relevant
the the meaning of the word “‘residence” passage. Ashworth I,
in delivering the judgment in the Brokelinann case at p. 36g
suid:  ““In the judgment of this Court there has gradually been
developed and established a rule of construction that prima
facie at least residence involves some degree of permanence’.
And at p. 37d “There is nothing in the order itself to suggest that
the meaning of ‘resident’ is different from that given to it in a
number of decided cascs, nor is there any compelling reason
from the practical point of view why the word should not be
construed in a way similar to that adopted in those cases.”

I fully adopt the last quoted passage and I go further and say
that if the draftsmen of Annex D to the Treaty of Establishment
intended the words “ordinarily resident” to have a meaning
different to that judicially accepted, they could do so by giving
them in plain words the definition they intended them to have.

Applying the law, as [ find it to be to the undisputed facts of
this case, I have come to the comclusion that the applicant,
being a child of tendcr years and being unable to decide for
himself where to live during the period between his birth and the
date of the Treaty, was ordinarily resident in his parents’ home
in Cyprus; that he, having continuously lived with his parents
in their home, was ordinarily resident in Cyprus during the
material time and that on the date of the Treaty automatically
became a citizen of the Republic of Cyprus. He is, thus,
liable to serve in the National Guard.

It was submitted by learned counsel for the applicant that
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exhibit No. 1—that is the statement of counsel for the respondent
in recourse No. 160/76—was an exccutory act since it affecied
the legal rights of the applicant (the nature of his status and
service with the National Guard) and that it could only bz
revoked by the person who originally made it, i.e. the Attomcy--
General or his representative, but not by any other organ of the
Repubitic, like the Chicf Immigration Officer who acted without
competence in this connection and in breach of Article 113.1
of the Constitution.

He further submitted that in any case the decision complained
of is null and void for fack of reasoning, as there is absolutely
no reasoning at all in exfibit No. 3, that is to say the letter of
the Immigration Officer dated 3rd August, 1979.

In support of his argument as regards his first’ submission,
counsel for the applicant relied on two extracts which appear
at p. 237 and p. 200 of Porismata Nomclogias tou Symvouliou
tis Epikratias 1929-1959, which read:-

“Els wpooPory B althoews dSxupwoews &tv  Umdkeitan
oladnmoTe Tpdtls &mopplovoa ik BionTikoU  Spydvou,
Splvros s ToloUTow, &AM povov of fkTeheoTod Trpdies,
ToUTéoTiv fxkefvon 81 Qv SrlouTtar BouAnols SiowknTikoU
Spydwou, &mooroTroUoa e, TV Trapaywyhy éwdpou &moTe-
Mouaros fvavmt v Swcoupdveoy kal ouvsTrayoudun T
&uegov ékTéAeow oiTiis Sur THg SiownTikiis 68ol. To kiprov
oroixelov Tiis éwolag Tiis ékTeAeoTis Tpdtews elvon ) dpeoos
Tapaywyn Ewouou dmoTehéouoTos, ouvioTauévou s TV
Snuovpylay, Tpomomoinoiy fj kordAvcwy  vopikfis  KoTo-
ordoews, NTol SikenwpdTwov kol UTIOY pPeCdoEWY SIoIKNTIKOU
xopoxTiipos Tapd Tois Siowounévols. ‘ExreAesTtds Soikn-
Tikds Tpdters SlvavTon vi &moTehoUv ol povov ai Eyypdpws
Biorumrovpevat, & kai ol Tpogopikai Tpddels Ty Bokn-
T &px&v, &¢° Sdoov ocuvtpixouv oi Spol ToU vopou. ET
&Alov fxTedeoTal elvan oU pdvov ol Sdropkai Trpdters SGAAK
kol ol yevikol ol fftouoon xavdvos YEVIKOUS, UTTOYPEWTIKOUS
B Tous Browovutvous. To yeyowds 8T ouwTeAtoln A5 1)
ExTéAeots Tiis SiomknTikTs Tpdlews Bév &mokAciel THY dxUpeov
adThs Umd Tou ZuuPouriou ‘Emkparelas: 209(30).

“Kard Tds dvamrruybeicas év Ti) vouohoyig Tou Z. T. E.
&pyds, Epoppolopbvas Umd Tas dwwTipw (Umo oTory. )

579



Demetriades J. O’ Mahony v. Republic (1979)

TepouTraléaels, f) duaxAnals Tdv vouinwy SrounTikdv Tpdlewy
elval worrer kowdva EmiTpeThy, &’ Soov Bid Tis dvaxhfioecs
Stv Biyovron Snpovpyndivta Si& Tiis dvaxchouubims mpdiacos
dikcndpara  moArTév: 605 (30), 1340 (34), 281 (51),
706 (53) ) porypaTikal karaoTages &l paxpov Siaprécacan:
363 (34), 988 (35), 456 (43). Al dpyal alton tpapudlovral
duoiwos kai &l TGV Tpdlecov, oiTwves guykpoTouv ounfetov
Broiknmiknyy fvépyeiay, 18l els mepirTeoow, ko fiv fj dvdkAnog
Aaupdver ywpav pd Tiis ékB Soews Tiis TeAelouons THv auvleTov
Sownmicty dvipyeiav wpdtews: 7 (38), 768 (51).”

{ “It is not subject to a recourse for annulment any act
emanating from an administrative organ, acting as such,
but only executory acts, in other words those by means
of which the will of the administrative organ is declared,
aiming at producing a legal situation concerning the citizens
and entailing its direct execution by administrative means.
The main element of the notion of an executory act is the
direct production of a legal situation consisting of the
creation, amendment or abolition of a legal situation, in
other words rights and obligations of an administrative
character concerning the citizens. Not only written
administrative acts can constitute executory acts but oral
acts of administrative authorities as well, so long as the
prerequisites laid down by the law exist. On the other
hand executory acts arc not only the perscnal acts but also
general acts establishing general rules obligatory for the
citizens. The fact that the execution of the administrative
act has alrcady taken place docs not preclude its annulment
by the Council of State: 209(30). "

** According to the principles enunciated by the Council
of State, applied under the above (para. 1) prerequisites,
the revocation of lawful administrative acts is as a rule
permissible, since by the revocation there are not affected
rights of the citizens which have been created by the revoked
act: 605(30), 1340(34), 281(51), 706(53) or real situations
that have lasted for long: 363(34), 988(35), 456(43). These
principles similarly apply also on acts constituting a
composite administrative act especially in case where the
revocation takes place before the issue of the act which
completes the composite administrative act: 7(38),
768(51). ). i
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It was conceded by learned counsel for the applicant that the
competent authority for the sub-judice matter is the Minister
of Interior who was the respondent in recoursc No. 160/76
and who was defended by Mr. R. Gavrielides, counsel of the
Republic for the Attorney-General. In view of this admission
by counsel it is clear that there was no interference with the
constitutional rights of the Attorney-General by any organ of
the Republic.

Mr. Gavrielides, who appears also for the respondent in this
recourse, in his address stated that having gone further into the
whole legal question posed in this case, he changed his view,
though not without hesitation, and came to the conclusion that
on the correct interpretation of Section 2(2)(a) of Annex D to
the Treaty of Establishment, the applicant is and was always a
citizen of the Republic.

In deciding this submission, one should first examine the
statement madc in rccourse No. 160/76 and find whether it was
an executory act, as alleged by the applicant, or simply an
expression of legal opinion, as suggested by the respondent,

An executory act is an admimstrative decision and 15 thus
defined at p. 237 of Porismata Nomologias tou Symvouliou tis
Epikratias:.—

“B1” & Bnhoutan Polinois BloknTikou dpydwou, &Tooko-
Tolaa els THY Trapoywy Ty éwopoyu &rroTeAéouaTos EvavTL TV
Stowouptvov, kad ouvgTTaryouéun THY &uecov EKTEAECY OUTS
Bi& Tis SwownTikds 68ol. Té kiplov oToiyeiov Tiis fwolog
Tijs éxteheotiis mwpdlews elven ) Gpegos Tapaywyt Ewdpou
dmorteAéoparos, cuvioTouévov els THY Snuoupyiav, TpoTo-
Troinow ] kaTdAuo vopIKTis KATXOTATEWS, fiTOI SIKAWNETCOY
kal Uroypecoewy SloknTikoU YapoxTiipos Topa Tois 8ol
Kouutvols,”™

( “ by means of which the will of the administrative organ
is declared, aiming at producing a legal situation concerning
the citizens and entailing its direct execution by administra-
tive means. The main element of the notion of an
executory act is the direct production of a legal situation,
consisting of the creation, amendment or abtolition of a
legal situation, in other words rights and obligations of an
administrative character concerning the citizens.” ).
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In my mind, the statement of counsel in recourse No. 160/76
should be taken to mean that the respondent, having examined
the life history of the applicant and having in mind the provisions
made in Annex D to the Treaty of Establishment, which deter-
mines the nationality of persons affected by the Treaty, came to
the conclusion that the applicant was not a citizen of the
Republic, and, therefore, not liable for service in the National
Guard. One may assume that it was a statement made in Court
orally of an administrative act taken by the competent authority
after it considered all the facts pertaining to the applicant. This,
however, does not appear to be the case. The evidence before
me, and in particular the contents of the letter exhibit No. 3,
lead me to the conclusion that the respondent’s counsel in casc
No. 160/76 was by his statement expressing a legal opinion
which was different from the view held by the respondent as
regards the nationality of the applicant.

The respondent—the competent authority in this matter—
has, therefore, never revoked its decision as regards the
nationality status of the applicant, and for this reason this
submission canuot stand.

Assuming, however, that counsel for the respondent in
recourse No. 160/76 was expressing by his statement a decision
reached by the competent authority, the respondent, he could
have changed his mind and revoke the said decision, as that
decision had been reached by wrongly interpreting the provisions
of Section 2 of Annex D to the Treaty of Establishment.

This ~onclusion I have reached having in mind the following
extract frem Kupioxdmovdos ‘EAAnmxdy  Dioinmikdy  Alkonov,
“ExB. 4n, Topos B. o. 410, which reads.—

**H perafoAn Tév dvmAfpswv Tiis &pxiis. "OTtav xal &weu
METGPOATS TOV TIPayHoTIkdy ouvBnkddv, 7 &pxN &kTipg
TaUuTas koi Eppnveln vov voupovw GAAws fi Stov &EéBiBs Thv
wp&tiv, dikan Uran v wpoPl) els Tpomomoinow f dvdkAnow
atTiis.”

(“ The change »f mind by the Authority. When and
without alteratio.’ of the actual circumstances, the authority
assesses same ani interprets the law differently than when
it was issuing the act, it is entitled to proceed with its amend-
ment or revocation” ).
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As regards now the other submission by counsel that there is
absolutely no reasoning at all in exhibit No. 3, 1 feel that though
~ the contents of this letter are not those one could have wished,
stiil they sufficiently inform the applicant of the opinion of the
Ministry ‘of Interior. as regards the status of the applicant.

For all the above reasons, the recourse is dismissed, by there
will be no order as to costs.

Application dismissed. No order
as to costs.
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