1979)

1979 July 30

{TRIANTAFYLLIDES, P.]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

MICHAEL VEIS AND OTHERS,
Applicants,
and

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMITTEE,
Respondent.

(Cases Nos. 34/79, 35/79, 36/79,
37/79, 40/79, 41/79, 42/79,
43/79, 44/79 and 45/79).

Administrative Law—Executory act—Interdiction of  educational

officers under section 14(1) of the Public Educational Service Law,
1969 (Law 10/69)—Amounts to administrative action which has
all the essential aitributes of an executory decision which can be
challenged by recourse under Article 146 of the Constitution—
And which while it lasts affects adversely and directly existing
legitimate interests of the applicants in the sense of paragraph 2
of the said Article.

Disciplinary Proceedings—Set in motion under the Certain Disciplinary

Offences (Conduct of Investigation and Adjudication) Laws 1977
to 1978 (Laws 3[17, 38/77 and 12/78)—And the Certain Discipli-
nary Gffeices (Conduct of Investigation and Adjudication) Laws
1977 to 1978, Suspension of Proceedings Law, 1978 (Law 57/78)—
FPower of interdiction remuined, by virtue of section 3(3) of Law
3/77, with the Council of Ministers and not with the varivus
Appropriate Authorities under the relevant Laws—Sub Judice
imterdictions annulled but execution of judgment stayed for six
weeks during which an eppeal may be made against it, so as to
preserve the existing position while both sides will be considering
such an eventualiiy— Rule 19 of the Supreme Constitutional Court
Rufes and section &7 of the Courts of Justice Law, 1960 (Law
14/60).
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Disciplinary offences—Interdiction—Narure of interdiction a5 a measure

resorted to as a result of disciplinary proceedings.

Words and phrases—" Interdiction”—*" Ayvnmixty &pyla”—( “Discre-

tionary interdiction” ).

Administrative Law—Judgment in a recourse for annulment—Stay of

execution of for the period of six weeks during which an appeal
mey be made against it, so as to preserve the existing position
while both sices will be considering such an eveinrnalitv—Rule 19
of the Supreme Constitutional Court Rules and section 47 of the
Courts of Justice Law, 1960 (Law 14/60).

Status—Construction— Preamble— Whether it may be used as an aid to

construction—Construction of section 3 of the Certain Discipli-
nary Offences (Conduct of hvesiigation and Adjudication) Laws
1977 to 1978; Suspension of Proceedings Law, 1978 (Law 57/78).

Cn Wovcinber 2, 1978, the Council of Ministers, acting under
scction 4% of the Certain Disciplinary Offences (Conduct of
Investigation and Adjudication} Laws {977 ro 1978, Suspension
of Proceedings Law, 1978 (Law 57/78v%, decided to remit to the
apprepriaic authority, under ‘he reievant Law, ifor further
investigation or adjudication, as the case might be, a number of
cases of public cfficers, including educativnalists among whom
were the applicants in these recourses; and on November 9,
1978, the Minister of Education informed the respondent
Commitice that there were being examined in relation to the
cducationalists, mentioned in the above decision of the Council
of Ministers, disciplinary offences coming within the ambit of
the Certain Disciplinary Offences (Conduct of Investigation and
Adjudication) Laws, 1977 10 1978. On November 9, 1978, the
respondent Committee, acting under section 74{1}%¥* of the
Public Educational Service Law, 1969 Law 10/69) decided to
interdict the applicants as from November 11, 1978; and hence
these recourses.

The “Laws 1977 to 1978" referred to in the title of Law 57/78,
supra, arc the Certain Disciplinary Offences {(Conduct of Investi-
gation and Adjudication) Law, 1977 (Law 3/77), the Certain

Quoted at pp. 400-101 posi.
The whole text of Law 57/78 is quoted al pp. 399-403 post.
Quoted at pp. 404-435 posr.
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Disciplinary Offences {Conduct of Invesiigation and Adjudi-
cation) (Amendment) Law, 1977 (Law 38/77), and the Certain
Disciplinary Offences (Conduct of Investigation and Adjudi-
cation) (Amendment) Law, 1978 (Law 12/78).

In the cases of all the applicants the investigations as regards
the complaints against them had commenced—and in relation
to cight of them had already been completed—prior to the
remitting of their cases as above to the Ministry of Education
and through it to the respondent Committee.

Counsel for the applicants mainly contended that the respon-
dent Committee did not possess, in the circumstances, the
competence to interdict them.

Section 3 of Law 57/78 and subsection 3 of section 3 of Law
3/77 (as added by means of section 2(b) of Law 38/77) read as
follows:

*“3. The procedure for the conduct of investigation and
adjudication of offences provided by the Laws is suspended
as from the appointed date’.

“33) On referring a complaint to the Committee {ov
investigation under subsection (2) the Minister is empowered
to ask the Council of Ministers, if the public interest so
requires, to interdict the officer during the investigation
and until the final disposal of the case and the Council of
Ministers s empowered to interdict the officer, in which
case the provisions of section 86* of the Public Service Law,
1967, shall be applicable mutatis mutandis™,

Held, (Y) on the guestion whether the interdiction is an exetutory
act which can be made the subject matter of a recourse under
Article 146 of the Constitution:

(I} That interdiction, under section 74 of Law 10/69,
corresponds, primarily, to what is described by Stasinopoulos
on Discourses on Administrative Law [957 pp. 344, 350-353,
as “Buvnmikn) &pyia” ( “discretionary interdiction™ ), which
has to be distinguished from compulsory interdiction and inter-

It being obvious that "section 89" was a misprint it was correcied by the
Court 50 a5 to read “section 84" (see Craies on Statute Law, 7th ed, p.
521).
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diction due to circumstances for which the public officer
concerned cannot be held to be responsible, such as abolition of
his post or illness.

(2) That there can be no doubt that the interdiction of
the applicants in the present cases amounts to administrative
action which has all the essential attributes of an executory
decision which can be challenged by recourse under Article 146
of the Constitution, and which, while it lasts, affects adversely
and directly existing legitimate interests of the applicants, in the
sense of paragraph 2 of the said Article 146; and that, therefore,
the objection of counsel for the respondent Committee that the
applicants in the prescnt cases cannot challenge directly, by a
recourse under Article 146, the sub judice decision to interdict
them cannot be sustained {pp. 405-406 posr).

Held, (1) on the merits of the recourses:

(I) That in construing the provisions of a particular statute
the Court may have recourse to its preamble; that as it is clearly
stated in the preamble to Law 57/78, the purpose for which it
was enacted was to expedite the investigation and adjudication
in relation to the aforementioned disciplinary offences as there
had occurred considerable delay in this connection; that in the
light of the preamble to Law 57/78, it cannot be held that it was
the intention of the Legislator, when enacting section 3 of Law
57/78, to suspend, also, the operation of section 10 of Law 3/77;
that :t cannot be said that it was ever intended to stretch to such
an extent the meaning of the term ‘‘adjudication” in the said
section 3 so that the net result would be the substitution in the
place of the more severe punishnients provided by means of the
aforesaid section 10 the less severe punishments provided by
means of section 69 of Law 10/69 in relation to educationalists
found guilty of disciplinary offences; that the above conclu-
sion is strengthened if one bears in mind the sweeping powers
with which the Council of Ministers has been vested by means
of section 4 of Law 57/78; and that if the notion of adjudication
in section 3 of Law 57/78 is to be understood in its strict sensc,
so as not to include, also, the disciplinary punishments provided
for by means of section 10 of Law 3/77, then ihe notion of “the
conduct of investigation™ in the said section 3 cannot be given
such a wide meaning as to include the power to interdict which

. was vested in the Council of Ministers by means of subscclion
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(3) of section 3 of Law 3/77, merely because such subsection was
introduced into the Second Part of Law 3/77 by means of Law
38/77.

(2) That it was not the intention of the Legislature to deprive,
by virtue of section 3 of Law 57/7%, the Council of Ministers of
its powers of interdiction, under the said subsection (3) and to,
thus, leave questions of interdiction to be decided by various
appropriate authorities under the rclevant Laws, to which
the Council of Ministers may remit cases under section 4
of the same Law, especially, as it is expressly stated in
the said section 4 that cases are to be remitted to the
said appropriate authorities “for further investigation or
adjudication” and interdiction does not form part of the
process either of investigation or of adjudication, but it is a
measure resorted to as a result, and not as a part, of such a
process.

(3) (After examining the exact nature of interdiction, as u
measure resorted 1o as a result of disciplinary proceedings, and
Lolding that it is not a measure of a disciplinary character, but a
measure of an administrative natire—vide pp. 412-3 post). Thut
interdiction is distinct froin disciplinary proceedings and, there-
fere, it is not proper to regard the expression “‘the procedure
for the conduct of investigation™ in scction 3 of Law 57/78 as
including, also, the provisions of the said subsection (3) of section
3 of Law 3/77, wthich, consequently, has remained unafllected by
the enactment of the aforcsaid section 3 of Law 57/78, and, so,
it is still operative and has not been suspended since fuly 15,
1978,

(4} That since subsection (3) of section 3 of Law 3/77 is still in
force any officer involved in disciplinary proceedings, under Law
3777, can only be interdicted by the Council of Ministers under
the provisions of the said subsection (3), because Law 3/77 is a
specific Law creating a rew and specialized category of disci-
plinary offences and the special provision made by it, through
subsection (3), 1 connecticn with ihe aspect of interdiction, has
to be applied in 'l cascs coming vithin the ambit of Law 3/77,
without it being possible to resort to provisions copcerning
interdicticn in o.her enactments, such as section 74 of Law
§0/69 or scction 84 of Law 33/67; that, tLerefore, the respondent
Conumiitee had no competence to interdict the upplicants; and
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that, accordingly, the sub judice decision.of the respondent regar-
ding the interdiction must be annulled.

(5) That, in any évent, it cannot be held that in the present
instance the respondent Educational Service Committee was in
any way cmpowergd to resort to the ineasure of interdiction,
under scction 74 of Law 10/69, because the cases of the applicants
in these proceedings were remitted to—and could only have been
remitted to it—through the Ministry of Education, under section
4 of Law 57/78, solely for further investigation and adjudication,
and not for any other action, such as inicrdiction.

(6) Thar, moreover, in the cases of all the present applicants
the investigations as regards the complaints against them had
commenced—and. in relation to ¢ight of them had already been
completed—prior to the remicting of iheir cases, under section
4 of Law 57/78 to the Minisiry of Eduvation, and through it to
the respondent Comumittee; and that, consequenily, it cannot be
said that there had been crdered an investigation in relation to
their cases under section 70(b} of Law 10/6%, so as to find as.
cxisting an cssential prerequisite for the exercise ol the discre-
tionary powers vested in the respondent Committec under
section 74 of Law 10/69, even assuming, which is not so in the
opinion of this Court, that the said Committee had competence
to decide to interdict the applicants.

(7) That, normally, this judgment, by virtue of which the
interdictions of the applicants have been annulled, would take
cficct immediately as from today; that, in view of the nature and
importance, from the point of view, of public interest, of the
grounds on wiich the interdictions of the applicants have been
annulled, which entail the interpretation and application of basic
provisicns of Law 3/77 and Law 57/78, which have been specially
cnacted in order to cnsure the purge [rom the public services of
persons found guilty of disciplinary offences under ‘Law 3/77,
this Court has decided to take the cxceptional course of siaying,
in the exercise of its powers under rule 19 of the Supreme
Constitutional Court Rules, as well as under section 47 of the
Courts of Justice Law, 1960 (Law 14/60), the execution of this
judgment for the period of six weeks during which an appeal may
be made against if, so as to preserve the existing position while
both sides will be considering such an cventuality.

' Sub judice interdictions annulled.
Sray of execution of this judg-
ment for six weeks ordered.
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Per curiam:

(1)

2

The continuance in force of subsection {3) of section 3 of
Law 377 enables the Council of Ministers, in deciding
whether to interdict any officer coming within the ambit
of the application of Law 3/77, to adopt a uniform policy
in the public interest, ensuring, thus, equality of treatment
of all those affected.

That even if this Court had not annulled the interdictions
of the applicants for the aforementioned reasons, and
even assuming that their recourses could not have
succeeded on any of the other grounds relied on by their
counsel for the annulment of their interdictions, it would,
none the lgss, not have been prepared, in determining
these recourses, to declare that the decision to interdict
them was confirmed by this Court under Article 146.4(a)
of the Constitution, but it would have adopted the special
course {see Saruhan v. The Republic, 2 R.8.C.C. 133, 138)
of not confirming the said sub judice decision, on the
ground that such decision has to be reconsidered by the
respondent Committee within a reasonable time because
though the applicants were interdicted forthwith, other
officers whose cases were likewise remitted were ¢ither not
interdicted until, after the completion of the necessary
investigations, disciplinary charges were preferred against
them, or were not interdicted at all even afier the prefer-
ment against them of such charges, with the result that
the present applicants were, thus, rendered, eventuaily,
the victims of unequal treatment contrary to Article 28
of the Constitution.

Cases referred to:

Decisions of the Greek Council of State in Case Nos. 293/1966,
13001967, 804/1970, 676/1975;

Dalitis v. Rep blic (1970) 3 C.L.R. 205;
R. v, Wilcock, :15 E.R, 509 at p. 518;

Union Bank of L. ndon v. Ingram [1881-1882] 20 Ch. D. 463 at
p. 465;

Attorney-General v Sillem and Others, 159 E.R, 178 at p. 217;

The Conunissioners for Special Purposes of the Income Tax v.
Pemisel [1891] A.C. 531 at p. 542;
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Attorney-General v. Prince Ernest Augustus of Hanover {1957]
A.C. 436;

The Norwhale. Owners of the Vessel Norwhale v. Ministry of
Defence [1975] 2 All E.R. 501 at p. 506;

Saruhan v. The Republic, 2 R.S.C.C. 133 at p. 138.

Recourses.

Recourses against the decision of the respondent Educational
Service Committee to interdict applicants as a result of dis-
ciplinary proceedings which were set in motion against them
under the provisions of the Certain Disciplinary Offences {Con-
duct of Investigation and Adjudication) Laws, 1977 to 1978.

E. Markidou (Mrs.), for the Applicants in Cases 34/79,
35/79, 36/79, 37/79 and 43/79.

A. Markides, for the applicants in Cases 40/79 and 41/79.
E. Markidou (Mrs.) with P. Angelides, for the Applicant in
Case 42/79.
G. Georghiou, for the applicant in Case 44/79.
L. Papaphilippou with Ph. Valiandis, for the applicant in
Case 4579,
A. 8. Angelides, for the respondent.'
Cur. adv. vuit.

TRIANTAFYLLIDES P. read the following judgment. The ten
applicants in these cases, namely M. Veis in 34/79, C. Kampis
in 35/79, Arg. Anayiotos in 36/79, K. Kontovourkis in 37/79,
P. Christodoulides in 40/79, A. Kayias in 41/79, A. Antoniades
in 42/79, Arist. Anayiotos in 43/79, A. Papaefthymiou in 44/79
and A, Mavrommatis in 45/79, have challenged the decision of
the respondent Educational Service Committee, taken on
November 9, 1978, to interdict them as from November 11, 1978,

In some of them (34/79, 35/79, 36/79, 37/79, 4379 and 45/79)
the Ministry of Education was originally named, also, as a
respondent, but, in the course of the hearing, counsel appearing
for the applicants concerned informed the Court that they did
not intend to pursue their recourses as against the Ministry.
Also, counsel for the applicant in 45/79 agreed that it should be
heard, for the time being, only regarding claim B in the motion
for relief.

It is common ground that the sub judice decision of the respon-
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dent Committee was taken under section 74(1) of the Public
Educational Service Law, 1969 (Law 10/69), and it reads (see
exhibit F) as follows:—

* B* TIEIOAPXIKA

"Ev dyel ToU yeyovoTos & Umtd Tiis dvBiagepoudvns “Appo-
Slag "Apxfis &xer Sraraybi] N Selaywyt Epedvns 81" &vbexo-
pévny Siderpotiv Urd Ty droholboov fkrandeuTinGy AetToup-
yow Trefapyikédv dbiknudrov dpmmTovTew s ToUs Trepl
‘Qpiopéveov Tabapyikév TapatrtawpdTov (Aletaywyd) "Epev-
vns kai “Exdikaoig) Noépous ol 1977 &ws 1978 dos xai elg Tov
Népov 57 Tou 1978 mepi "Avacrolrdis Tis Awadikaoias Tiig
Trpovoouptvns Umd TOV w5 Gver vopwy kod Tou Nopou 10 Tou
1969 mepl Anuooias "ExmonBeumixiis “Ywnpeolos, 1 'Emirpors
drepdoioey OT1 Adyw Tils coPapdTnTos TV kat' ioyupiopdy
&8iknudTey elvar Tpds 1O Bnudoiov cupgépov GTrws oUTol
TeBDow ey BabeopdTnTa &rd g 11.11.78 xal péxpr s
TeAikiis #xBik&oews THs Uroféoews.

Kord iy Sidpreriov Tiis Swabdeoindmmros o ovciay, T&
mwpovdpola Kal TE Q@sAfpata aUTtédv G5 EkmanSeuTikév
Aertoupydv SvooTéAdovter o B¢ dmoAoPai Tev Treplopi-
fovran el 1O fimov odTédhv.”

(“B’ DISCIPLINARY

In view of the fact that there has been ordered by the
Appropriate Authority concerned the conduct of investiga-
tions for the possible commission by the following educa-
tional officers of disciplinary offences coming within the
ambit of the Certain Disciplinary Offences (Conduct of
Investigation and Adjudication) Laws 1977 to 1978, as well
as of Law 58 of 1978 for the Suspension of Proceedings
provided by the aforesaid Laws, and of the Public Educa-
tional Service Law, 10 of 1969, the Comunittee decided that
because of the seriousness of the alleged offences it is in the
public interest that they should be interdicted as from
11.11.78 and until the final adjudication of the case.

During the interdiction the powers, privileges and benefits
vested in them as educational officers shall remain in abey-
ance and their emoluments shall be reduced by half.”).

By the above decision there were interdicted, in all, thirty-five
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educationalists, including the ten present applicants, two of
whom are serving in the secondary education and the remaining
eight are serving in the elementary education.

Prior to tie above decision of the respondent Committee, the
Council of Ministers decided, on November 2, 1978 (see exhibit
D), to remit to the appropriate authority, under the relevant
Law, for further investigation or adjudication, as the case might
be, a number of cases of public officers, including educationalists
among whom were the present applicants.

The Council acted, in this connection, under section 4 of the
Certain Disciplinary Offences (Conduct of Investigation and
Adjudication) Laws 1977 to 1978, Suspension of Proceedings
Law, 1978 (Law 57/78).

The “Laws 1977 to 1978, referred to 1n the title of Law
57/78, supra, are the Certain Disciplinary Offences (Conduct of
Investigation and Adjudication) Law, 1977 (Law 3/77), the
Certain Disciplinary Offences (Conduct of Investigation and
Adjudication) (Amendment) Law, 1977 (Law 38/77), and the
Certain Disciplinary Offences (Conduct of Investigation and
Adjudication) (Amendment) Law, 1978 (Law 12/78).

It is useful to quote as a whole the text of Law 57/78, which
was promulgated by publication in the Official Gazette on
October 27, 1978; it reads as follows:-

A
*ApifBuds 57 tou 1978

NOMOZ TIPOBAETIQN TIEPI ANAZTOAHZ THZ AIAAIKA-
ZIAZ THZ TIPONOOYMENHZ YTTO TGN TIEP! QPIZMENQN
MEIOAPXIKGN TTAPATITOMATGN (AIEZATQIH EPEYNHE
KAl EKAIKAZIZY NOMQN TOY 1977 EQZ 1978

'Emadfy, f) Adyp ToU TpafikomnuaTos Snpiovpynleica
Expubinos xordoTaos EméPoihe THY Toyeicy kal dmoTelecua-
Tk tkkabdprow Tév Siagopuwy Umpeciddv Tiis Anuoxpatiag
Kai TGy fukpaTtikdy dpyoviopiv &md Td duetowvdnTa -
Prapf oroweia.

Kol &meidhy mpds Tov oxomdv Tolrov, Eynglotnoay of Trepl
‘Qpioutvoov Tabapyixdy Moaparrwpdrwy (Aitaywys "Epsd-
vns kai ExBikaois) Népor ToU 1977 &g 1978,
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Kai Zrmadfy & Tév mpayudrav &meleixfn 6T tonpeaddn
onuovrikh) keBuaTépnols es &, &pop& iy Tayslov Epewvow
kal &bixagw Tdv U’ oUTdv Trpovoouptvey  TrEIfapy kv
TP TLOUETOV,

Kal &madh fewpelton dvaykala kol dwapalmTos # ué
ToyUv pubpov Sigpeivnots kal &xSlxaots TGV TapamrTwpdTov
TOUTWV.

A& tauta 1) BouAl Tév Avrimpocwtwy ymeiler s
dxoAolfeog:

1. ‘O mopdw Nopos 8& dvagépnron cx & Trepl "AvaaToAfis iis
MiadBikaoicos s Tpovooupdims Urrd Tév mept “Cpiopévcov
MeaBapyikddy Tlapoarmrrwpdrey (Ataywy?d ’Epeivns xkal
"ExBikaois) Néucv Tou 1977 &g 1978, Népos Tou 1978.

2.(1) 'Ev 1% mopdumi Népw, éxkTds Ew éx ToU ketpbvou TpokU-
™1 Sidgopos Evvoia—

‘Népor’ onpaivour tols Trepl “Qpiouéveov Tiedapyikév
MoparmTtwpdrey (Axtaywy? "Epeivns xal *Exbixaois)
Népovs 1ol 1977 w5 1978.

‘bprofeica Auépe’ onuaiver THY 157y “lovAlov, 1978,

(2) "Opor pny idikdds Sprldpevonr év T Tapdvti Nouw Exow
Ty els ToUs Spous ToUTous &moBiSopdvny Ewolew Urrd
6 Noucov.

3. ‘H Umo Téhv Nopwv mpofrerropdin SiabBikaola Biekaywyfis
tpelvns kol ExBikdoews TopaTrrwudTwy dvaoTéAAeTon &rd
1fis éprobeiong frépas.

4. Tdoa xatayysila UmoPAnfeica oupplwws Twpds TS
Biardlas T&v Népwv kol mioa Epeuva Distoybeica Pdoe
TouTtwv SropipédeTon Umd TS &pxiis Eveomov THs orrolas
aUTn eUpioreTon ouppwvmws Trpds Tas Siarakers T@v Nopoov
kai els & orddiov alrn Exer @bdoel kark TV Sprobdeicav
fiuépov Tpds TOV “Ymoupyodv AwkalooUung &mreos UroPdin
Tty Tpds TO “Ymoupyikdv ZupPoviiov. T *Ytroupyl-
kdv SuppoUAiov Blvara, kTS £V KOTA THV YVWUNV Tov
UploTavtan loyupoi Adyor Snpociov ouugépovTos OTres ui
ywpnony Tepautéprr Siobikoola, & T fvaoxnom TGwW
tfovoiGv altou v& pofi} els Tepucmiopdy Tis Urrnpeoios
ToU UmraAAfidou Sid Adyous Bnuoaiou oupgépovros § T
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dvorykao Tk GpuTrnpéTrio ToU UmoAAhiou Pdoer Tiig Ke-
pévms vopolBeoias, 1) v& Traparépyn THy diny Uddecv wpds
THyv &puoblav dpytiv Pdoer Tou olxelou vépou Tpds TEpa-
Tépw fpeuvav T ExBikoow kal v TolauTy TepiTTagEl SiaPi-
Baler &mavra T& els auTd SraPifactivia Eyypaga Tpds
Ty &pxfv TalTny. Ta Eyypaga tarra Sewpolvrar g
dvagepdpeve el Epeuvov Buvdper ToU olkslou vopou. “H
dppobla &pyhy TpoPalver T TayUTepov els Thy dvarykaiov
mpbs TouTto Evépyeiav.

Oudéy Tdv tv T Tapbrmt Nope kwidel 16 “Ymoupyikdy
ZupPourioy &g A&Pn TolouTa pétpa (ouptepiopfa-
vopévoy kol TolU SioknTikoU péTpov ToU Teppomiopou TV
Umnpeoiddy ToU UreddAou Sid Adyous Snuooiov oupgé-
povTas) T& omola fiSuvato v& AdPn fi poPi els ToixiTny
tvepyeiow els THy dmolow B& fiBUvare vé Tpoff) Pdor Tév
Birarétecov oloubfimoTe v loyGi Népou.

‘H joxus ToU Tapdvros Nopou &pyeran &md Tis 15ng
"louAiou, 1978."

( “No. 57 of 1978..

A LAW TO MAKE PROVISION FOR THE SUSPEN-
SION OF PROCEEDINGS UNDER THE CERTAIN
DISCIPLINARY OFFENCES (CONDUCT OF INVESTI-
GATION AND ADJUDICATION) LAWS 1977 TO 1978

Whereas the abnormal situation created by the coup d’etat
rendered imperative the expeditious and effective purge of
the various public services of the Republic and of the

_ public corporations from unrepentant harmful elements.

And whereas for this purpose there were enacted the
Certain Disciplinary Offences (Conduct of Investigation and
Adjudication) Laws 1977 to 1978,

And whereas in the course of events there has occurred
considerable delay regarding the expeditious investigation
and adjudication of the disciplinary offences provided
thereunder, :

And whereas the expeditious investigation and adjudica-
tion of these offences is considered necessary and indispens-
able,
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Now, therefore, the House of Representatives enacts as
follows:

1. This Law may be cited as the Certain Disciplinary

Offences (Conduct of Investigation and Adjudication)
Laws 1977 to 1978, Suspension of Proceedings Law,
1978.

2{1) In this Law, unless the context otherwise requires—

‘Laws’ means the Certain Disciplinary Offences
(Conduct of Investigation and Adjudication) Laws
1977 to 1978.

‘appointed date’ means the [5th July, 1978.

(2) Expressions which are not specially defined in this Law

shall have the meaning assigned to such expressions by
the Laws.

The procedure for the conduct of investigation and ad-
judication of offences provided by the Laws is suspended
as from the appointed date.

Every complaint submitted in accordance with the provi-
sions of the Laws and every investigation carried out
under them is forwarded, by the authority before which
it is pending in accordance with the provisions of the
Laws and at the stage which it has reached on the appoin-
ted date, to the Minister of Justice in order to be submit-
ted by him to the Council of Ministers,. The Council of
Ministers, unless it is of the opinion that there exist
strong reasons of public interest for not proceeding any
further, may proceed, in the excrcise of its powers, to
terminate the services of an officer for reasons of public
interest or to retire an officer compulsorily under the
legislation in force, or to remit the whole case to the
appropriate authority under the relevant Law for further
investigation or adjudication and in such case it shall
transmit all the documents forwarded to it to such au-
thority. These documents shall be deemed to relate to
an investigation under the relevant Law. The appro-
priate authority shall proceed as expeditiously as possible
to take necessary action in this respect.

Nothing in this Law contained shall prevent the Council
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of Ministers from taking such measures (including the
administrative measure of the termination of the services
of an officer for reasons of public interest) which it can
take or from adopting such a course of action which it
can adopt under the provisions of any Law in force.

6. This Law shall come into force as from the 15th July
1978."). )

The aforementioned decision of the Council of Ministers,
which was taken on November 2, 1978, under section 4 of Law
57/78, above, was communicated on November 8, 1978, to the
Director-General of the Ministry of Education. On November
9, 1978, the Minister of Education addressed a letter to the
respondent Committee, regarding the educationalists mentioned
in the said decision of the Council of Ministers, by means of
which he informed the Committee that there were being
examined in relation to the said educationalists disciplinary
offences coming within the ambit of the Certain Disciplinary
Offences {Conduct of Investigation and Adjudication) Laws,
1877 to 1978 (see exhibit E).

As has been stated during the hearing of these cases by counsel
for the respondent Committee, when this letter of the Minister
of Education was received by the Committee the position was
that as regards the applicants in -34/79, 35/79, 36/79, 37/79,
40/79, 41/79, 43/79 and 44/79 investigations had already com-
menced and had been completed under Law 3/77, on divers
dates during the period from Januvary to May 1978; as regards
the applicants in 42/79 and 45/79 investigations had commenced
under Law 3/77 but had not yet been completed, and, therefore,
investigating officers were appointed on December. .11, 1978,
under the relevant provisions of Law 10/69, in order to continug
such investigations.

It is convenient to deal, now, with an objection raised by
counsel for the respondent Committee to the effect that an
interdiction is not an executory act, but that it is only a prelimi-
nary or ancillary internal administrative measure, which, though
it has legal consequences, can be made the subject matter of a
recourse under Article 146 of the Constitution only when the
eventual outcome of the disciplinary process to which it is
related is challenged by a recourse.
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As

was already stated earlier on in this judgment, the

applicants were interdicted under section 74 of Law 10/69, which
corresponds to section 84 of the Public Service Law, 1967 (Law
33/67), and reads as follows:

74.—(1) 'E&v Epeuva mlﬁapxlkoﬁ &Siknjuaros Brararybij Buvdue

(2)

€)

6v Braralewy This Tapaypaeov (B) ToU &plpov 70, katd
Twos EkrrauBeuTikoU Ascrtoupyou i &t Ti tvdptel &oTuvo-
mixdis Epelvms &l oxomd Towikiis Sicotews kT aliTol 1)
Emnrrporrd) BUvaron, &y Td Brudoww oupgépov  &marti)
ToUTo, va fon els BicbeqipdmTa Tov IxTrandeuTidy Ael-
Toupydv SiapkoUons Tiis Epelvns wad méyxpr Ths TeAIfs
ouuTAnpwoews Tis Urobioews,

EiSomoinois &1 &vén ol el Siabeopdmoa Bideton
tyypaows els TOv tkmanBeuTikdy AcToupydy TO TOyUTEPOVY,
¢l ToUrTep 62 ai ttovotal, T& Tpovduola kil T& GPEAfuaTS
ToU éxtroudevtikoU Asrtoupyou duocTédhovton Bioprovatys
Tiis Tep1édov Tijs SrabecipoTnTos:

Nositen &mi ) "Emirpory émirpéma els Tov dkmanSeuTtikdy
AeiToupydv v AcpPdury pépos Tdv dmrolaPdv Tiis Géoews
aUTou, oUxi dhrydtepov Tou fufgeos, s f ‘EmiTpoth
filehe wpivel.

'Edv & dxmrouBeuTikos AeiToupyds dmoddayf] fi #w &k Tiis
Epelvns Bév &mroBeaix i) Urébeais kot adrroy, 1 SicBecpndTns
TeppoTifeTan kal O fxronBeuTikds AcrToupyds SikaiouTan Elg
o TAfjpes Troody TGV drohaPdv Tas dmroias 0 EAdpPovey
Edv Stv trifeto els BofeowdtnTa. Edw elpedf Evoyos wal
f) mown elven EAAN fi ) Tis dmohUoews, EmicTpipeTon el
Tov ExmonBeuTikdy AsiToupydy ToooUTov pépos TGV dmola-
pév olrou Soov | Emitport) fibeke kpiver. ‘Edv § Emi-
PAanBeioa Towd elvanr &wdduois, & dkTranBeuTinds AsrToupyos
Biv AapPdver drodaPds ik Thy Teplobov &md TS fpepo-
pnvias Tiis karabikns uéypl Tiis Hiuepounvias Tijs dmoAvgetos
auTow.”’

(““74.-(1) When an investigation of a disciplinary offence is

directed under the provisions of paragraph (b) of section
70, against an educational officer or on the commence-
ment of a police investigation with the object of criminal
proceedings against him, the Committee may, if public
interest so requires, interdict the educational officer from
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duty pending the investigation and until the final disposal
of the case.

(2) Notice of such investigation shall be given in writing to
the educational officer as soon as possible and thereupon
the powers, privileges and benefits vested in the educa-
tional officer shall remain in abeyance during the period
the interdiction continues: )

Provided that the Committee shall allow the educa-
tional officer to receive such portion of the emoluments
of his office, not being less than one half, as the Commi-
ttee may think fit,

(3) If the educational officer is acquitted or if as a result of the
investigation there is no case against him, the interdiction
shall come to an end and the educational officer shall be
entitied to the full amount of the emoluments which he
would have received if he had not been interdicted. If
he is found guilty and the punishment is other than
dismissal, the educational officer may be refunded such
portion of his emoluments as the Committee may think
fit. If the punishment imposed on the educational
officer is dismissal, the educational officer shall receive no
emoluments in respect of the period from the date of his
conviction to the date of his dismissal.” ).

Counsel for the respondent Committee has not disputed that
the measure of interdiction, provided for under section 74,
above, corresponds to interdiction in an analogous situation in
Greece. 8o, in this respect, it is useful to refer to Discourses on’
Administrative Law ( “Mofnpora Aoknmikot Awadou™ ) 1957,
by Stasinopoulos, where, at pp. 344, 350-353, the matter of
interdiction is dealt with fully. As it is to be derived from what
is stated there, interdiction, under section 74 of Law 10/69,
corresponds, primarily, to what is described by Stasinopoulos as
“Suwnmixfy &pyie” ( “discretionary interdiction™ ), which has
to be distinguished from compulsory interdiction and inter-
diction due to circumstances for which the public officer
concerned cannot be held to be responsible, such as abolition of
his post or illness (and see, also, in this respect, inter alia, the
decisions of the Council of State in Greece in cases 293/1966,
1300/1967 and 804/1970). ’
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In my opinion, there can be no doubt that the interdiction of
the applicants in the present cases amounts to administrative
action which has all the essential attributes of an executory
decision which can be challenged by recourse under Article 146
of the Constitution—{see, too, in this connection, the decision of
the Council of State in Greece in case 676/1975, reported in the
Review of Public Law and Administrative Law—" "Emifecopn-
o15 Anuooiov Aiaiov xoi AwownTikoU Awedov’’—1975, vol. 19,
p. 167)—and which, while it lasts, affects adversely and directly
existing legitimate interests of the applicants, in the sense of
paragraph 2 of the said Article 146,

That interdiction is a decision of an executory nature can bc
derived, also, from Dalitis v. The Republic, (1970) 3 C.L.R. 205,
where there was challenged by a recourse, under Article 146,
and was annulled the omission to treat the interdiction of the
applicant in that case as having come to an end.

Furthermore, the already referred to, above, cases of the
Council of State in Greece (293/1966, 1300/1967, 804/1970 and
676/1975), where decisions to interdict were challenged by a
recourse under the provision in Greece corresponding to Article
146 of our Constitution, amply show that the measure of inter-
diction has been treated there as being of an executory nature.

I cannot, therefore, sustain the objection of counsel for the
respondent Committee that the applicants in the present cases
cannot challenge directly, by a recourse under Article 146, the
sub judice decision to interdict them; and I might add that I find
no merit in the argument that subsection (3) of section 74 of Law
10/69, which makes provision regarding what is going to happen
in relation to the interdiction and its consequences at the con-
clusion of the relevant disciplinary process, must be construed
as rendering a decision to interdict, such as the one which is the
subject matter of the proceedings, immune from being challenged
by a recourse prior to the conclusion of such process.

Another objection which was raised by counsel for the respon-
dent Committee, namely that recourses 44/79 and 45/79 were
filed out of time, in that they were filed on Januvary 24, 1979, that
is after there had elapsed, since the sub judice decision of
November 9, 1978, more than the seventy-five days which are
prescribed by Article 146.3 of the Constitution, has not been,
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eventually, pressed by him and, thus, was abandoned, because
it was ascertained that the said decision had only come to the
knowledge of the applicants concerned on November 11, 1979,
when it, also, actually took effect.

One of the main arguments which has been advanced by
counsel for the applicants against the validity of the decision to
interdict them has been that the respondent Committee did not
possess, in the circumstances, the competence to do so.

1t is correct that when Law 3/77 was enacted no provision was
made about the interdiction of officers to whom its provisions

_ would be applied; but, such a provision was, later, added as

subsection (3) of section 3 of Law 3/77, by means of section 2(b)
of Law 38/77; the said subsection (3) reads as follows:-

(3) O “Ymoupyds émi Tf) SiaPiPéaer koarayyerlos mpds
v ‘EmiTpomy Trpds Epevvoav Buvduel Tou EBagiov (2) xb-
xTTon Elousiav Smws {nThion Tapd Tou “Yiroupywol Zup-
Pouhiov, t&v TO dnudoiov ouugépov &ralTi ToUto, va 8o
el DabeoipdTnTa TOV UmdAAnAov Bicpxolons Tiis Epsivmg
kal péypl Tis TEAIKTS oupTAnpacess Tis Utrobéoews kal TO
‘Yroupydv SuvpPolhiov xéktnton Eovoloy émas Béon Tov
UmrahAnAov els BiaBeqiudtnTa oméTe fpappolovran ol Sio-
Taies ToU &pbpov 82 ToU mepl Anuogias “Yrrmpesias Népou
1967, tnpouptvaay Tév dvahoyibv.” ™

( “On referring a complaint to the Committee for investiga-
tion under subsection {2) the Minister is empowered to ask
the Council of Ministers, if the public interest so requires,
to interdict the officer during the investigation and until the
final disposal of the case and the Council of Ministers is
empowered to interdict the officer, in which case the provi-
sions of section 89 of the Public Service Law, 1967, shall be
applicable mutatis mutandis™ ).

1 think that it is obvious that “section 89" in the text of sub-
section (3), above, is a misprint and it should be read “as section
847, which is the relevant section of Law 33/67; in any event, the
last section in such Law is section 88 and, so, there does not exist
“section 89™,

It is well established that obvious misprints in a statute may
be corrected by the Courts (see Craies on Statute Law, 7th ed.,
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p. 521). In this respect, Lord Denman C. J. said the following
in R. v. Wilcock, 115 E.R. 509 (at p. 518):-

* Secondly, whether the penalty is properly distributed by
the adjudication, is assumed to depend on the question
whether the Act just alluded to was in these particulars
repealed by stat. 58 G. 3, c. 51, which repeals ‘an Act passed
in the thirteenth year’ of G. 3, entitled ‘An Act for,” & c.;
and here is set out the title of stat. 17 G. 3, ¢. 56, not that of
any Act passed in the 13 G. 3, nor, we presume, of any other
Act whatever. A mistake has been committed by the
Legislature; but, having regard to the subject matter, and
looking to the mere contents of the Act itself, we cannot
doubt that the intention was to repeal the 17 G. 3, and that
the incorrect year must be rejected.”

It is to be noted that section 11 of Law 3/77 provides that no-
thing contained in the said Law precludes any other process or
the taking of any other measure under the provisions of any
other Law in force from time to time, but, in my opinion, it is
clear that, once the conduct of investigation has been set in
motion under section 3 of Law 3/77, as it has happened in all the
cases at present before me, then, in accordance with subsection
(3) of section 3, above, the officer concerned-—(and see, in this
respect, the definition of “‘officer” ia section 2 of Law 3/77)—
can only be interdicted by the Council of Ministers under the
said subsection (3).

It has been submitted by counsel for the respondent that the
operation of subsection (3), above, has been suspended as from
July 15, 1978, because of the fact that section 3 of Law 57/78
ordains, in effect, that the operation of the provisions of Laws
3/77 to 12/78, as regards the procedure for the conduct of investi-
gation and adjudication in relation to the disciplinary offences
concerned is suspended as from the said date.

It is correct that the Second Part {containing sections 3 to 7)
of Law 3/77 is headed *“Conduct of investigation” and that the
Third Part of the same Law (containing sections 8 to 11) is
headed “Adjudication of disciplinary offences”, But it should
be observed that if it was the intention of the Legislature to
suspend, in toto, by section 3 of Law 57/78, the operation of the
Second and Third Parts of Law 3/77, as amended by Laws 38/77
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and 12/78, 'then normally the said section 3 should have been
worded so as to state expressly that the operation of sections 3
to 11, or, alternatively, the operation of the Second and Third
Parts of Law 3/77, is suspended as from the appointed date,
namely July 15, 1978; but, this was not done. Using the words
of Brett L.J. in Union Bank of London v. Ingram, [1881--1882] 20
Ch. D. 463, 465, I say that an express reference to the afore-
mentioned sections or Parts of Law 3/77 seems to have been
“designedly omitted” from section 3 of Law 57/78 (and see,
also, in this connection, Craies, supra, at p. 107).

In The Attorney General v. Sillem and otliers, 159 E.R. 178,
Pollock C.B. observed (at p. 217):-

*In order to know what a statute does mean, it is one
important step to know what it does not mean; and if it
be quite clear that there is something which it does not
mean, then that which is suggested or supposed to be what
it does mean, must be consistent and in harmony with what
1t is clear that it does not mean.”

In my opinion it was never intended by the Legislature to
suspend, in toto, the operation of the Second and Third Parts of
Law 3/77, in view of the fact that, obviously, it could not have
been ever intended to suspend, as from the aforesaid appointed
date, the operation of either section 11 of Law 3/77--to which
reference has already been made earlier in this judgment—or, a
fortiori, of section 10 of Law 3/77 which provides for the punish-
ments to be imposed on those found guilty of offences under
Law 3/77. That is why subsection (3) of Law 57/78 must be
taken to have suspended the operation only of those provisions
of Laws 3/77 to 12/78 which expressly provide about the conduct
of the investigation and the adjudication in respect of the said
disciplinary offences.

As it is clearly stated in the preamble 'to Law 57/78, the
purpose for which it was enacted was to expedite the investiga-
tion and adjudication in relation to the aforementioned disci-
plinary offences as there had occurred considerable delay in this
connection.

The use of a preamble, in construing the provisions of a parti-
cular statute, has been explained by Lord Halsbury L.C. in The
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Commissioners for Special Purposes of the Income Tax v. Pemsel,
[1891] A.C. 531 (at p. 542) as follows:-

“My Lords, to quote from the language of Tindal C.J.
when delivering the opinion of the Judges in thc Swussex
Peerage Case!: ‘The only rule for the construction of
Acts of Parliament is, that they should be construed accord-
ing to the intent of the Parliament which passed the Act. If
the words of the statute are in themselves precise and unams-
biguous, then no more can be necessary than to expound
those words in their natural and ordinary sense. The words
themselves alone do in such case best declare the intention
of the lawgiver. But if any doubt arises from the terms
employed by the Legislature, it has always been held a safe
means of collecting the intention, to call in aid the ground
and cause of making the statute, and to have recourse to
the preamble, which, according to Dyer C.J. (Srowel v.
Lord Zouch?), is a key to open the minds of the makers
of the Act, and the mischiefs which they are intended to
redress.” 7.

Also, in Attorney—General v. Prince Ernest Augustus of Han-

over, [1957] A.C. 436, Viscount Simonds stressed the importance
of construing a statute as a whole, by stating (at p. 460):~

“ My Lords, the contention of the Attorney~-General was,
in the first place, met by the bald general proposition that
where the enacting part of a statute is clear and unambi-
guous, it cannot be cut down by the preamble, and a large
part of the time which the hearing of this case occupied was
spent in discussing authorities which were said to support
that proposition. I wish at the outset to express my dissent
from it, if it means that I cannot obtain assistance from the
preamble in ascertaining the meaning of the relevant ena-
cting part. For words, and particularly general words,
cannot be read in isolation: their colour and content are
derived from their context. So it is that I conceive it to be
my right and duty to examine every word of a statute in its
context, and I use ‘context’ in its widest sense, which I have
already indicated as including not only other enacting

1. 11 Cl. & F. at p. 143,

2. Plow. at p. 369,
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provisions of the same statute, but its preamble, the existing
state of the law, other statutes in pari materia, and the
mischief which I can, by those and other legitimate means,
discern the statute was intended to remedy.”

The above dictum of Viscount Simonds was referred to with
approval by Brandon J. in The Norwhale. Owners of the vessel
Norwhale v. Ministry of Defence, (1975] 2 All E.R. 501, 506.

In the light of the preamble to Law 57/78, it cannot be held
that it was the intention of the Legislature, when enacting section
3 of Law 57/78, to suspend, also, the operation of section 10 of
Law 3/77; it cannot be said that it was ever intended to stretch
to such an extent the meaning of the term “adjudication™ in the
said section 3 so that the net result would be the substitution in
the place of the more severe punishments provided by means of
the aforesaid section 10 the less severe punishments provided by
means of section 69 of Law 10/69 in relation to educationalists
found guilty of disciplinary offences; and the above conclusion
is strengthened if one bears in mind the sweeping powers with
which the Council of Ministers has been vested by means of
section 4 of Law 57/18.

If the notion of adjudication in section 3 of Law 57/78 is to be
understood in its strict sense, so as not to include, also, the
disciplinary punishments provided for by means of section 0
of Law 3/77, then, in my view, the notion of “the conduct of
investigation™ in the said section 3 cannot be given such a wide
meaning as to include the power to interdict which was vested in
the Council of Ministers by means of subsection (3) of section 3
of Law 3/77, merely because such subsection was introduced
into the Second Part of Law 3/77 by means of Law 38/77.

In my opinion, it was not the intention of the Legislature to
deprive, by virtue of section 3 of Law 57/78, the Council of
Ministers of its powers of interdiction, under the said subsection
(3) and to, thus, leave questions of interdiction to be decided by
various appropriate authorities under the relevant Laws, to
which tie Council of Ministers may remit cases under section 4
of the same Law; especially, as it is expressly stated in the said
section 4 that cases are to be remitted to the said appropriate
authorities ““for further investigation or adjudication” and inter-
diction does not form part of the process either of investigation
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or of adjudication, but it is a measure resorted to as a result, and
not as a part, of such a process.

That interdiction is a measure which does not form part of,
but it is distinct from, the process of investigation or adjudication
in relation to a disciplinary offence emerges from an examination
of the relevant provisions of Law 33/67 (see, respectively,
sections 80 to 83, as well as the Second Schedule, and section 84)
and, also, of the corresponding provisions of Law 10/69 (sce
sections 70 to 73, as well as the Second Schedule, and section 74).

As has already been stated in this judgment, counsel for the
respondent has not disputed that the measure of interdiction,
under section 74 of Law 10/69, corresponds to the measure of
interdiction in a similar situation in Greece; therefore, it is
useful to examine what exactly is the nature of such measure in
Greece, even though the corresponding legislative provisions in
Cyprus and Greece, respectively, are not similar in all respects.

Interdiction is one mode of altering, albeit temporarily, the
status of a public officer (see Discourses on Administrative Law,
supra, by Stasinopoulos, p. 344, Kyriakopoulos on Greek
Administrative Law—"EAnvikév Atownmikdv Aikcnov’’—4th ed.,
vol. C, p. 311, and Fthenakis on the Law of Public Officers—
“Tuotnua “YmeAAniikou Awkaiov”’—Ist ed., vol. C, p. 114). It
is a measure which is resorted to in relation, inter alia, to
the deprivation of the personal liberty of a public officer by
means of a warrant of arrest or a judicial decision, or in case of
dismissal of a public officer by virtue of a disciplinary decision,
or when there is pending against such an officer either a criminal
prosecution or a disciplinary process; and in ali such cases it is
usually described as “é&pyia’, being contradistinguished from
“Brofeomds” which is used, mainly, to denote interdiction
which is applicable in cases of illness or abolition of post (see,
inter alia, Stasinopoulos, supra, pp. 350-353, Kyrnakopoulos
supra, pp. 323-327, Fthenakis, supra, pp. 100-120, and the
decision of the Council of State in Greece in case 1300/1967).

In Cyprus, for the purposes of section 84 of Law 33/67 and of
section 74 of Law 10/69, respectively, interdiction, which
corresponds to “dpyfa’ in Greece, is described generally as
“Brafecipudns’’.

Interdiction, when resorted to in relation to a pending disci-

412

10

15

20

25

30

35



i0

15

20

25

30

35

3 CLR. Veis & Others v. Republic Triantafyllides P.

plinary process, is not a measure of a disciplinary character, but
a measure of an administrative nature (see Stasinopoulos, supra,
at p. 396, and Conclusions from the Case-Law of the Couancil of
State in Greece—"‘Tloplopara Noporoyias Tou ZupPouriov Tijs
"EmkparTelos’—1929-1959, p. 368, as well as the decisions of the
Council of State in Greece in cases 293/1966 and 804/1970);
consequently, the principle of non bis in idem is not applicable
when, in relation to the same disciplinary offence, there is
resorted to the measure of interdiction and there is imposed,
also, disciplinary punishment (see Conclusions, supra, at p. 368);
and interdiction is not the only measure of administrative nature
which may be resorted in connection with a pending disciplinary
process, since another such measure may be a transfer, or, in
Greece, “Biafeipoms”, as distinguished from “dpyia’ (see,
again, Stasinopoulos, supra, at p. 396, and Conclusions, supra,
at p. 368).

As it appears from the already referred to, earlier, in this
judgment, decision of the Council of State in Greece in case
676/1975, it 1s quite possible for interdiction in relation to disci-
plinary proceedings to be ordered by means of a decision of a
Minister, while the disciplinary proceedings in question take
place before a Disciplinary Board; and it is interesting to note
that the legislation in Greece (the Ordinance of September 3,
1974), 1o which the said case 676/1975 relates, is an enactment
which is of the same nature a. our own Law 3/77, but under the
said Greck Ordinance the ir.erdiction pending the disposal of
the relevant disciplinary process is compulsory, whereas under
subsection (3) of section 3 of Law 3/77 it is only discretionary.

The above examination of the exact nature of interdiction, as
a measure resorted to as a result of disciplinary proceedings,
strengthens, in my opinion, the view that it is distinct from such
proceedings and that, therefore, it is not proper to regard the
expression “‘the procedure for the conduct of investigation™ in
section 3 of Law 57/78 as including, also, the provisions of the
said subsecction (3) of section 3 of Law 3/77, which, conseguently,
has remained unaffected by the enactment of the aforesaid
section 3 of Law 37/78, and, so, it is still operative and has not
been suspended since July 15, 1978,

Since subscction (3), above, is still in force any oilicer involved
in disciplinary procecedings, under Law 3/77, can only be inter-
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dicted under the provisions of the said subsection (3), because
Law 3/77 is a specific Law creating a new and specialized
category of disciplinary offences and the special provision made
by it, through subsection (3), in conncction with the aspect of
interdiction, has to be applied in all cases coming witain the
ambit of Law 3/77, without it being possible 1o resort to provi-
sions concerning interdiction in other enactments, such as
section 74 of Law 10/69 or section 84 of Law 33/67.

As it is stated by Craies, supra, at p. 369, “in the case of an
Act which creatcs a new Jurisdiction, a new procedure, new
forms, or new remedies, the procedure, forms, or remedies there
prescribed, and no others, must be followed until aitered by
subsequent legislation”.

That it was the intention of the Legislature to preserve, within
the exclusive competence of the Council of Ministers, the right
to interdict officers coming within the ambit of the application
of the provisions of Law 3/77, may be inferred, also, from the
provisions of section 4 of Law 57/78, because it appears there-
from that one of the main purposes of Law 57/78 was to vest the
Council of Ministers with the powers, inter alia, of deciding
whether or not it is in the public interest that certain cases are to
be proceeded with further, and, also, io terminate the services of,
or retire, an officer concerned for reascns of public interest;
therefore, interdiction, which is an administrative measure which
can be resorted to in the public interest as a result of a pending
disciplinary process, should be treated, in the absence of any
express provision to the contrary in Law 57/78, as having
remained within the exclusive competence of the Council of
Ministers, which is empowered to consider, from a universal and
general point of view, questions of public interest related to the
application of Law 3/77, especially as it is expressly stipulated in
the relevant to interdiction provision of Law 3;77, namely
subsection (3) of its section 3, that the measure of interdiction is
to be resorted to in the public interest.

The continuance in force of subsection (3), above, enables the
Council of Ministers, in deciding whether to interdict any officer
coming within the ambit of the application of Law 3/77, to adopt
a uniform policy in the public interest, ensuring, thus, equality of
treatment of all those aflected.

In any event, it cannot be held that in the present instance the
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respondent Educational Service Committee was in any way
empowered to resort to the measure of interdiction, under
section 74 of Law 10/69, because the cases of the applicants
in these proceedings were remitted to it—and could only have
been remitted to it—through the Ministry of Education, under
section 4 of Law 57/78, solely for further investigation and
adjudication, and not for any other action, such as interdiction.

Moreover, as has already been stated in this judgment, in the
cases of all the present applicants the investigations as regards
the complaints against them had commenced—and in relation
to eight of them had already been compieted—prior to the
remitting of their cases, under section 4 of Law 57/78 to the
Ministry of Education, and through it to the respondent Commi-
ttee; consequently, it cannot be said that there had been ordered
an investigation in relation to their cases under section 70(b) of
Law 10/69, so as to find as existing an essential prerequisite for
the exercise of the discretionary powers vested in the respondent
Committee under section 74 of Law 10/69, even assuming, which
is not so in my opinion, that the said Committee had competence
to decide to interdict the applicants.

I have, therefore, for all the reasons set out in this judgment,
to annul the sub judice decis’on of the respondent Committee
regarding the interdiction of the applicants as from November
11, 1978.

Having annulled the complained of by the applicants decision
of the respondent Committee, for the aforesaid reasons, it is not
cither necessary or proper for me to deal with any other
contention which has been put forward, in the present proceed-
ings, in relation to the validity of such decision.

Before concluding this judgment I would like to state that
even if I had not annulled the interdictions of the applicants for
the aforementioned reasons, and e¢ven assuming that their
recourses could not have succeeded on any of the other grounds
relied on by their counsel for the annulment of their inter-
dictions, I would, none the less, not have been prepared, in
determining these recourses, to declare that the decision to inter-
dict them was confirmed by me under Articiz [46.4(a) of the
Constitution, but I wonld have adopted the special course (see
Saruhan v. The Republic, 2 R.5.C.C. 133, 138) of not confirming
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the said sub judice decision, on the ground that such decision has
to be reconsidered by the respondeat Committee within a reason-
able time,

My reason for doing so is that from the material which has
been placed before me after the hearing of these cases was
reopened on May 18, 1979, as well as from the material which
was made available in the course of the proceedings in cases
33/79, 452/78 and 466/78—which are similar to the present
cases, and which have, also, been heard by me—it appears that
whereas, initially, public officers, as well as educationalists, such
as the applicants, and members of the Police Force, whose cases
were remitted by the Council of Ministers, on November 2, 1978,
to the appropriate authorities, under section 4 of Law 57(78,
were interdicted forthwith, other officers whose cases were
likewise remitted, on February 15, 1979, by the Council of
Ministers, were either not interdicted until, after the completion
of the necessary investigations, disciplinary charges were
preferred against them, or were not interdicted at all even after
the preferment against them of such charges, with the result that
the present applicants were, thus, rendered, eventually, the
victims of unequal treatmient contrary to Article 28 of the
Constitution.

It is now up to the Council of Ministers to decide whether or
not the said applicants should be interdicted in relation to any
pending against them disciplinary processes, under subsection
(3) of section 3 of Law 3/77. It is correct that they have not yet
been interdicted though investigations in connection with disci-
plinary offences coming within the ambit of Law 3/77, and
allegedly committed by them have already been set in motion,
and in respect of eight out of them they have, also, been
completed. But, in my view, the said subsection (3) is so
worded that interdiction may be resorted to under it, in the
public interest, at any time till the final disposal of the discipli-
nary process against a particular officer.

Normally, this judgment, by virtue of which the interdictions
of the applicants have been annulled, would take effect immedia-
tely as from today; but, in view of the nature and importance,
from the point of view of public interest, of the grounds of which
the interdictions of the applicants have been annulled, which
entail the interpretation and application of basic provisions of
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Law 3/77 and Law 57/78, which have been specially enacted in
order to ensure the purge from the public services of persons
found guilty of disciplinary offences vnder Law 3/77, T have
decided to take the exceptional course of staying, in the exercise
of my powers under rule 19 of the Supreme Constitutional Court
Rules, as well as under section 47 of the Courts of Justice Law,
1960 (Law 14/60), the execution of this judgment for the period
of six weeks during which an appeal may be made against it, so
as to preserve the existing position while both sides will be
considering such an eventuality.

Furthermore, in the light of all pertinent considerations, I
have decided to make no order as to the costs of the present
proceedings.

Sub judice decision annulled. Stay
of execution for six weeks ordered,
No order as to costs.
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