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“

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ECATERINI KARAYIANNI AND OTHERS, .
' Applicants,

THE EDUCATIONAL SERVICE COMMITTEE,
R 7} . Respondent.

A
0

{Case Nos. 101/78, 213/78, 214/78
and 215/18),

—

Educational Officers—Emplacement on higher salary scale (scale B.6)y—
Schemes of service—No evidence adduced by applicants to sub-
“stantiate their allegation that they qualified thereunder—Con-
clusion of respondent Committee that they did not so qualify duly
warranted by the facts before it.

Practice—Recourse for annulment—Factual issues not expressly
admitted—Should be substantiated by’ evidence.

Eguality— Discrimination—No entitlement to equal treatment on an
illegal basis—Fact that adminisiration did not conform with the
law in other instances does not constitute a ground for annulling
an administrative decision because compliance with the law was
insisted upon in the latter instances—Principle applies with equal
force in the case where conformity with the requirements of a
scheme of service is in issue.

- In November, 1976 the applicants, who are school-mistresses
of Domestic Science at a Gymnasium, applied to the respondent
* Committee for emplacement to salary scale B.6. The respondent
Committee turned down their applications on the ground.that
they did not possess the qualifications provided by paragraphs
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1 and 2 of the relevant schemes of service*. Hence these re-
Courses.

Three of the applicants admitted that they have not attended
the courses provided by paragraph 2 of the schemes of service;
and though applicant in Recourse No. 101/78 asserted that she
successfully attended such courses she adduced no evidence in
support of her assertion when faced with the denial of the
respondent and when it was pointed out to her by the Court, in
the course of the hearing, that for the factual issues for which
there was no express admission evidence should be adduced in
order to substantiate same.

Counsel for the applicants contended that the requirement of
attending approved educational courses in paragraph 2 of the
scheme of service was not insisted upon in the case of teachers of
English, Art and Gymnastics who were placed on higher scales
after completion of seven years' satisfactory service and conse-
quently this differentiation by the Committee, being arbitrary,
constituted discrimination and unequal treatment of the
applicants vis-a-vis those other teachers.

Held, (1) that on the material before this Court there is no
difficulty in holding that no courses, as provided by paragraph 2
of the sckemes of service, weie attended by any of the applicants;
and that, therefore, the conclusion of the respondent Committce
that none of the applicants satisfied this provision of the schemes
of service was duly warranted by the facts before the Committee
and there was no misconception of fact in the circumstances.

(2) That there exists not entitlement to equal treatment on an
illegal basis; that, no doubt, if emplacement of other teachers
on Scale “ B.6. "’ in disregard of the said paragraph 2 has been
made, same is illegal; that the fact that the administration did not

The schemes of service read as follows:

“1. At least 7 years satisfactory service to the post of school master on
scale B.3 or a total of satisfactory educational service of at least 7
years, out of which at least the last one year to the post of school
master on scale B.3, provided that the candidate possesses the quali-
fications required for first appointment to the post of school master
on Scale B.3.

2. Successful attendance of courses in further education organized or
approved in that behalf by the Ministry, when and as it will be
decided™.
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conform with the law and did not comply with its requirements
in other instances, does not constitute a ground for annulling an
administrative decision because compliance with the law was
insisted upon in the latter instances; that this principle applies
with equal force in the case where conformity with the require-
ments of a scheme of service is in issue; that, therefore,
the applicants cannot succeed on the ground of discrimination
and unequal treatment; and, that, accordingly, the recourses
must fail.

Recourses dismissed.

Cases referred to:
Vrakas and Another v. The Republic (1977) 4 ).8.C. 457 a1 p. 477
(te be reported in (1977} 1 C.L.R.);
Voyiazianos v. The Republic (1967) 3 C.L.R. 239;
loannides v. Republic (1973) 3 C.L.R. 117.

Recourses.

Recourses against the decision of the respondent not to
emplace the applicants, teachers of Domestic Science, on salary
scale B.6.

Ph. Valiandis for L. Papaphili]opou, for applicant in case
No. 101/78.

K. Michaelides, for applicants in cases Nos. 213/78, 214/78
and 215/78.

A. S. Angelides, for the respondent.
Cur. adv. vult,

A. Loizou J. read the following judgment. By these four
recourses which have been heard together as they involve
common questions of law, the applicants seek a declaration
that the decision of the respondent Committee dated the
18th February, 1978 not to emplace the applicants, teachers
of Domestic Science, on the salary scale B.6 of the Secondary
Education Service, is null and void and of no effect whatsoever.

All four applicants are graduates of the Harocopios School of
Domestic Science. FEcaterini Karayianni, applicant in Recourse
No. 101/78, has been a school-mistress for Domestic Science at
a Gymnasium, since 1958. Kalomira Kyprianidou, applicant
in Recourse No. 213/78, has been such, since 1960, Antigoni

373



A. Loizou J. Karaylanni & Others v. Ed/al Service Committee (1979)

Nikita, applicant in Recourse No. 214/78 and Kleri Serghi,
applicant in Recourse No. 215/78 have been also serving as such,
since 1962. In 1969 they were all emplaced on salary scale B.3.
In November, 1976 they applied to the respondent Committee
for emplacement to salary scale B.6 for which the required
qualifications under the relevant scheme of service (exhibit ‘Z’),
are as follows:—

“’Artartoupeve Tlpoodvra:

1. ‘Emroetds ToUAGYIoTOV ikavomromTikh Urrnpecic elg mhv
Géow KadnynTol éml khipaxkos B.3, #

Zwvolikfy ikevotroinTikny EkonSeuTikh Utnpsoia TolAd-
yioToy iTrTd ETdv, & TAW dtrolooy TO Teheutaiov fv Tolhd-
yiorov £rog elg v 8ow KabnynTtou &mi 1fis Khipaxes B, 3,
voovpévoyu &1t & Uroynplos xaTéyel T drantotusva SiuaTa
81 mpldTov Biopiopdv tis T Btow KabnyntolU &ml Tijs
Kiipowxos B. 3.

I Of v i) Ummpecig kard Ty 1w lovAlou, 1969 Kafn-
ynTai Emi Tiis KAhipokos B. 3 oi €yovtss §) oupmAnpolvTes
Urnpecioy @ GuwTépw TPodyovuTal, TNPOVMEVWY TV
Aormréiv Gpeov, els T Béow KabnynTtoU éml Tijs kAiipakos
B6 forw kal daw Bév karéyow Ta dronToUpeva TrpoTdVTY
Gia mpddTov Siopiopdy els Tiv Blow KabnynToU émi Tiig
rAfpaxos B, 3.

2. CEmruxts  Tapoxoioulnors  Empoppomikéy  podnpdreov
Sdpyavovpéveov fi £l ToUTew Eykpvoptuewy Ud ToU Yrroup-
yelou, Stov kol @5 fifehev &rogaociad.

(Evexpifn Umo Tou ‘YrroupywoU ZuuPouriov.—’Atro-
@does U’ &p. 8974 xai 10.368 fuep. 7.8.1969 kat 5 kal
6.4.1971).”

(“ At least 7 years satisfactory service to the post of school
master on Scale B.3, or

A total of satisfactory educational service of at least 7
years, out of which at least the last one year to the post of
school master on Scale B.3, provided that the candidate
possesses the qualifications required for first appointment
to the post of school master on Scale B.3.

Note:  School masters who on the 1st July, 1969, were in the
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service on Scale B.3, who have or have completed
service as above are promoted, subject to the remaining
conditions, to the post of school master on Scale B.6
even if they do not possess the qualifications required
for the first appointment, to the post of school master
on Scale B.3.

2.  Successful attendance of courses in further education
organized or approved in that behalf by the Ministry,
when and as it will be decided.

(Approved by the Council of Ministers—Decision No.
8974 and 10.368 dated 7.8.1969 and 5 and 6.4.1971").

The respondent Committee considered the applications of the
applicants at its meeting of the 18th February, 1978. After
referring to the qualifications required for the post (see the
minutes, exhibir 5), the Committec stated the following:-
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“*H ‘BEmirporry Exmreudevikiis “Ymrrpegias, &pov éueAéTnoe
T&g &% Guw mepirToas kotéAntsy el TO oupmépaoua ém
Td aftnua Té&v keBnynTpidy Siv SuvaTan v ikavoTtroindi
ko’ 6T abton &tv TAnpouv Tds g dve mpovoias (1 xai 2)
6w Ixediwv ‘Ymnpeoios.

Eibixeotepov s wpds ThY mpdvolov TS Tropoypdgoy |
1y 'Emrpomfy 'Extrendeuriniis ‘Yirnpeoiog elvan T yvéoung
on amapaiTnTos TpoUTéBeois Sid THY Trpoaywyhy kabnyn-
ToU eUpiokoptvou Emi Tiis xAipoxkes B.3 els THY xAipexa B.6
elvan dweos olrros eUploketan ey ™ &v Adyw kA lpoxa (B.3)
efte KoTd TRGTOV Siopiopdy eite 816m olTos KorTéxn T& doTau-
ToUueva TrpoadvTa S1d Tov Stoplcmév gly v kAfuaxe (B.3).
ToUto TrpoxUmrTel Tégov &d TO BeUrrepov EBdqiov wal THY
onusiwow Tis Topaypagou 1, TGy s dvw Iyedicov ‘Yirn-
peciag doov xai &d 1&g Tpovelas TEV Zyxebiwv “Ywrnpeolas
el GAAGS TERITITLCEK Trpooywydv &mrd kAipakos el khipoxa
Biagopuwr Bigewv THs Anpooics 'Exmonbeutikdis “Yirnpeoios
(KefnynTai kai ‘Exmwandevtai ¢k Tiis kAlpoxos B. 10 eis v
Kiipoxa B.12, "Exmoandevtal &k Tfis khipoxes B.3 eis Thv
rhipoxa B.6, Kobnyntai kai "ExmonSevral ik Tiis khiponos
B.Z eis THv kAipoxa B. 3) Swwov slg tkdotny TrepiTTciv SidsTon
elkaipia pévov pids rpoaywyfis (Svev &rokTroEws TrpoodéTwy
TpogdvTwy) .. Extrondeuths émi kAiinoxos B.2 trpodyetcn
glg B.3 xal 8tv Slvaran v&x wpoayBij sl dymAdTepny rhipoka
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Gvev &mokTrioews UymAoTépuwy TpoocdvTwy, G Emioms xal
TTUYl0UY0s Tiis Xapokomelou ZyxoAfs Olxiaxfis Olkovoutas—
&5 al almyTpi—Siopilopévn els Ty Biow BiBackorioons
Buvaton vdx Tpooyfi &k Tfis wAluowos B.2 els Aivoxa B.4
(dvrioroixey Tpds THY B.3)

'Ev réon mepirreooel fi 'EmTpontd) “ExmondevTixdis Y-
peoias efven EToipn va émaveletaon TO SAov Gfua, eUBUs s
1o “Ymoupyelov 1mpds TO drolov mopeméugln 16n ToUTo
fifeAe Bwom Sidipopov Epunveiov &g doov ToUTo elvan &ppddiov
B ™y TpoeTowaciav Tév Zyediwv “Yrrnpeolas.”

(*“ The Educational Service Committec having considered
the above instances came to the conclusion that the appli-
cation of the school mistresses cannot be acceded to because
they do not satisfy the above provisions (1) and (2) of the
schemes of service.

In particular with regard to the provision of para. | the
Educational Service Committee is of opinion that a
necessary prerequisite for the promaotion of a schocl master
on Scale B.3 to Scale B.6 is that he should be on the said
scale (B.3) either on first appointment or because he
possesses the gualifications required for appointment to
Scale B.3. This emanates both from the second part and
the note to paragraph | of the above schemes of service, as
well as from the provisions of the schemes of service in
other instances of promotion from a scale to a scale of
various posts of the Public Educational Service (School
masters and instructors on Scale B.10 to Scale B.12, instru-
ctors on Scale B.3 to Scale B.6, school masters and instru-
ctors on Scale B.2 to Scale B.3), where in each case there is
given the chance of only one promotion (without acquiring
additional qualifications), e.g. instructor on Scale B.2 is
promoted to B.3 and he cannot be promoted to higher
scale without acquiring higher qualifications, as well as a
graduate of the Harocopios School of Domestic Science—
as the applicants—appointed to the post of teacher can be
promoted from Scale B.2 to Scale B.4 (corresponding to
B.3).

In any case, however, the Educational Service Committee
is prepared to reconsider the whole matter as soon as the
Ministry, to which it had already been referred has given
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different interpretation since it is competent for the prepara-
tion of the schemes of service. ).

it is clear from the aforesaid decision of the respondent
Committee that all four applicants were found not to satisfy
both provisions 1 and 2 of the schemes of service,

I find it more convenient to take first provision 2 of the
schemes of service which was also invoked by the respondent
Committee in dismissing the applicants’ applications. In this
respect 1 was faced with the situation whereby the applicant in
Recourse No. 101778 asserted that she attended successfully
courses in further education organized or approved by the
Ministry of Education, whereas the three other applicants
admitted in para. 9 of the facts of their applications that the
respondents did not organize any educational courses for
teachers of domestic science. Moreover, Mr. Michaelides in
his reply, on secing the asseftion in the address of Mr. Papa-
philippou that the applicant in Recourse No. 101/78 attended
some kind of lessons or lectures organizéd by the Ministry of
Education, pointed out that the same lectures were followed by
his clients also which were not actually in a continuous series of
lessons and that was why he did not refer to them. The
respondents denied that the applicants or any of them attended
such courses, .

With regard to this factual issue as to whether the applicants
did attend successfully courses in further education organized or
approved in that behalf by the Ministry, as required by provision
2 of the schemes of service, no evidence was adduced, although
it was pointed out by me in the course of the hearing that for the
factual issucs for which there was no express admission, evidence
should be adduced in order to substantiate same. Moreover
and independently of this, there is nothing in the personal file
of any of ihe applicants from which the respondent Committee
couid infer that they did attend such courses, and 1 have no
difficulty in holding, on the material before me, that no such
courses were attended by any of the applicants.  The conclusion,
therefore, of the respondent Conunittee that none of the appli-
cants satisfied this sccond proviston of the schemes of service,
was duly warranted by the facts before the respondenmt Com-
mittce and there was no misconception of fact in the circum-
stanccs. :
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It was argued on this point that this requirement of attending
approved educational courses etc., was not insisted upon in the
case of teachers of English, Music, Art and Gymnastics, who
were being placed on higher scales after completion of seven
years of satisfactory service and consequently this diffcrentiation
by the respondent Committee, being arbitrary, constituted
discrimination and unequal treatment of the applicants vix-a—vis
those other teachers.

It is well established that there exists no entitlement to equal
treatment on an illegal basis (see: 1n Re Pantelis Vrakas and
Another (1977) 4 1.8.C., p. 457, at p. 477%; Voyiazianos v. The
Republic (1967) 3 C.L.R., p. 239; loannides v. The Republic
(1973) 3 C.L.R,, p. 117). No doubt if emplacement of other
teachers, as alleged, on Scale ‘B.6" in disregard of para, 2 of the
corresponding relevant schemes of service has been made, same
isillegal. The fact that the administration did not conform with
the law and did not comply with its requirements in other in-
stances, it does not constitute a ground for annulling an admini-
strative decision because compliance with the law was insisted
upon in the latter instances. This principle applies with equal
force in the case where conformity with the requirements of a
scheme of service is in issue.

For all the above reasons these recourses fail as the applicants
cannot succeed on the ground of discrimination and unequal
treatment. Once, therefore, I have come to this conclusion, I
need not examine the approach of the respondent Committee
with regard to the first provision of the scheme on which exten-
sive argument was heard, as everything which I may say on the
matter will be obiter and I leave the matter entirely open. Be-
fore concluding, however, I would like to say that the applicant
in Recourse No. 101/78 had no vested rights which have been
defeated or ignored by the scheme of service in question nor does
the principle of non retrospectivity of laws comes in issue nor
there exists any misconception of fact or lack of due inquiry in
these cases.

In the result these recourses are dismissed as all applicants do
not satisfy, as yet, provision 2 of the scheme of service, but in the
circumstances I make no order as to costs.

Recourses dismissed. No order
as to costs.

* To be reported in (1977} 1 C.L.R.
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