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[MALACHTOS, 1)
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

CHARALAMBOS SAVVA,
Applicant,

THE REPUBLIC OF CYPRUS, THROUGH
THE COUNCIL OF MINISTERS AND OTHERS,
Respondents.

(Case Na. 318/78).

Pensions and gratuities—Police Force—Compulsory retirement of
member of —No absolute right to receive pension, gratuity or
other allowance—Regulation 45 of the Police (Discipline} Re-
gulations 1958 to 1977—Sections 6(f) and 7 of the Pensions Law,
Cap. 311,

Pensions Law, Cap. 311—"* As provided in this Law” in section 6{f1—
Meaning.

Equality—Principle of equality—Article 28.1 of the Constitution—
Meaning of the principle—Instance cited by applicant different
in material particulars—Principle of eguality not contravened.

Administrative acts and decisions— Reasoning—Due reasoning—Re-
asoning of sub judice decision supplemented by material in the

file.

The applicant, a police constable, was required to resign by a
decision of the Deputy Chief of Police, as a result of disciplinary
charges preferred against him which arose out of his conviction
and sentence, by a Criminal Court, of the offence of obtaining
money by false pretences. The respondent Council of Mi-
nisters refused his application for the grant to him of his reti-
rement benefits which he has earned on the basis of his actual
service and hence the present recourse.

Counsel for the applicant mainly contended:

(a) That the decision of the respondents is contrary to
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the provisions of regulation 45* of the Police (Disci-
pline) Regulations 1958 to 1977.

(b) That the decision of the respondents discriminates
against the applicant contrary to Article 28 of the Con-
stitution.

Counse] argued, in this connection, that in a similar
case the respondent Council of Ministers, in exercising
its discretion approved the application of that applicant
and granted to him all the benefits under section 6(e)
of the Pensions Law Cap. 311,

{¢) That the sub judice decision** is not duly reasoned.

Sections 6(f) and 7 of the Pensions Law, Cap. 31] read as
follows:

* No pension, gratuity or other allowance shall be granted
under this Law to any officer except on his retirement from
the Public Service in one of the following cases:

(F) In the case of termination of employment in the public
interest as provided in this Law.

7. Where an officer’s service is terminated on the ground
that, having regard to the conditions of the public service,
the usciulness of the officer thereto and all the other circum-

" stances of the case, such termination is desirable in the pu-

blic interest, and a pension, gratuity or other allowance
cannot otherwisc be granted to him under the provisions
of this Law, the Governor in Council (now the Council of
Ministers) may, if he thinks fit, grant such pension, gratuity
ur other allowance as he thinks just and proper, not exceed-
ing in amount that for which the officer would be eligible
if he rctired from the public service in the circumstances
described in paragraph (e} of section 6 of this Law™.

Rezulation 45 reads as follows:-

“In casc the punishment imposed by victue of these Regulations on a
membcer of the Force for a disciplinary offence is the one of requirement
10 resign, the eesignation of the member arising 25 a result of such
punishment will, for purposes of pension, te considered as termination
ol services in the Public interest and wall not deprive the member of his
vights to pension granted on the ‘satd tasis of termination of services
in the public iniersst,”

The sub judice decision is guoted at pp. 254-5 post.
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Held, (1) that regulation 45 doces not give to a member of the
Police Force who was required to resign, an absolute right to
receive pension, gratuity or other allowances; that the sentence
imposed in the case in hand, under regulation 45 is considered
for pension purposes as termination of employment in the public
interest and so under section 6(f) of the Pensions Law, Cap. 311,
the applicant is entitled to pension as provided in this Law; that
the e¢xpression “‘as provided in this Law™ appearing in section
6(f) does not mean the calculation and machinery under which
pension, gratuity and other allowances are collected, as counsel
for applicant submitted, but the right to such benefits and so the
provisions of section 7 of the Law come into play; that it is clear
that by virtue of section 7 of the Law the Council of Ministers is
vested with the discretionary powers to grant or refuse pension
benefits; and that, accordingly, contention (a) must fail.

(2) That equality before the Law in paragraph | of Article 28
of the Constitution, does not convey the notion of exact ari-
thmetical equality but it safeguards only against arbitrary di-
flerentiations and does not exclude reasonable distingtions which
have to be made in view of the intrinsic nature of things (sec
Mikrommatis v. The Republic, 2 R.S.C.C. 125 and Republic v.
Arakian and Others (1972} 3 C.L.R. 294); that it is apparent from
the respective records of the disciplinary proceedings in the casc
of the applicant and in the similar case referred to by his counsel,
that the two cases were different in material particulars, such as
the nature of the offences, the circumstances under which the
offences have bcen committed and the personmal circumstances
of the applicant and the other police constable concerned; that,
therefore, it was open to the Council of Ministers to take the
decision they took in each case; and that, accordingly, contention
(b) must fail.

(3) That the reasoning of the sub judice decision is supplement-
ed by the material in the file which was before the Council of
Ministers at the time it was taking the decision complained of;
and that, accordingly, contention (¢) must fajl.

Application dismissed.

Cases referred to:

Mikrommalis v, Republic, 2 R.S.C.C. 125;
Republic v. Arakian and Others (1972) 3 C.L.R. 294.
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Recourse.

Recourse against the decision of the respondents not to grant
to applicant pension as a result of his compulsory retirement
from the ranks of the Police Force.

E. Lemonaris, for the applicant.

N. Charalambous. Counsel of the Repubilic, for the respond-
ents.
Cur. adv. vuir.

MatracHTos, J. read the following judgment. The applicant
in this recourse claims a declaration of the Court that the De-
cision of the respondents, not to grant to him pension as a re-
sult of his compulsory retirement from the ranks of the Police
Force, communicated to the applicant by letter dated 29th May,
1973, 1s null and void and of no effect whatsoever.

The facts of the case arc the following:

The applicant enlisted in the Cyprus Police Force on the 16th
June, 1957 and served as a police constable under No. 2659 up to
18th Septcmber, 1976, when he was required to resign by a De-
cision of the Deputy Chief of Police in respect of disciplinary
charges preferred against him.

Disciplinary action was ta'.cn against the applicant as a re-
sult of a conviction and seni:nce in a criminal offence, for ob-
taining money by false pretcuces, to which he appeared before
the Court and pleaded guilty. Subsequenily to his retircment
and on the 11th October, 1977, the applicant, through his advo-
cates, applied to the Chief of Police for the grant to him of his
pension rights.

The Council of Ministers by its Decision No. 16.832 dated
4th May, 1978, exhibit 3, rejected the application of the ap-
plicant. This Decision of the Council of Ministers was commu-
nicated to the applicant’s advocates by letter dated 29th May,
1978, of the Ministry of Interior (exhibit 4) which reads as fol-

‘lows:

“I have been instructed to refer to your letter dated [Ith
October, 1977, to the Chief of Pclice, by vwhich you applied
for the grant of pension to ex constable 2659 Charalambos
Savva due to his compulsory retirement from the ranks of
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the Force, and to inform you that the Council of Ministers
at its Meeting of the 4th May, 1978, considered your appli-
cation for payment to Mr. Savva, by virtue of regulation
45 of the Police (Discipline} Regulations 1958 to 1977 and
of section 7 of the Pensions Law, Cap. 3i1, and Laws 17
of 1960, 9 and 18 of 1967, 51 and 119 of 1968, 9 of 1971, 65
of 1673 and 42 of 1976, of the retirement benefits which he
has earned on the basis of his actual service and, taking
into consideration everything that has been presented
during the meeting, decided (Decision No. 16. 832) that
your application should not be accepted.”

The grounds of law on which the application is based, as
argued before me, may be summarised as follows:

That the decision of the respondents is contrary to the
provisions of regulation 45 of the Police (Discipline)
Regulations 1958 to 1977.

That the decision of the respondents discriminates against
the applicant contrary to Article 28 of the Constitution;
and

That the said decision is not duly reasoned.

As regards the first ground counsel for applicant argued
that regulation 45 of the Police (Discipline) Regulations
1958 to 1977 is mandatory and does not give any discretion
to the Council of Ministers. This regulation rcads as
follows:

* Eis mepitrriogw ko’ fiv 1y Suvdpel 16 mapdvtey Kavovnoudiv
EmPanteica els péhos Tis Auvdpens trown Sid elopyikov
&Biknua elvon 1) Tfjs OO Tou ikBikdoavTos TO &Biknua dwal-
- Thigews wpds 1o pehos B wopaltnow, f ovwemeia Tis Toi-
autns owfis mapaitnals Tou péhous 8 BecopfiTal, Bid oxo-
ToUS ouvTatsws, G5 TEpUaTIoNdS UTTnpeaios TTpds T Snpdaiov
cuppipov Kai Sev B& dmoaTepf] TO PéAcs TOU BikonopaTés Tov
&1x olvraly yopnyouudvny fmi Tl pnbeions Pdotws Tou
TepUaTIgROU UTrnpecias Trpds 10 Brudoiov oupgipor.”

(** In case the punishment imposed by virtue of these Re-
gulations on a member of the Force for a disciplinary o-
fience is the one of requirement to resign, the resignation of
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the member arising as a result of such punishment will, for
purposes of pension, be cousidered as termination of servi-
ces in the public interest and will not deprive the member of
his rights to pension granted on the said basis of termina-
tion of services in the public interest.” ).

Counsel for applicant also submitted that since the ap-
plicant’s disciplinary punishment was that of *‘requirement
to resign™, under regulation 45 such punishment is consi-
dered for pension purposes as termination of employment
in the public interest and, consequently, the applicant is
entitled as of night to pension under the provisions of sc-
ction 6(f) of the Pensions Law. This section reads as
follows: ‘

“ 6. No pension, gratuity or other allowance shall be
granted under this Law to any officer except on his
retivement from the Public Service in one of the follow-
ing cases:

................................................

(f) In the case of termination of employment in the
public interest as provided in this Law™,

Counsel for applicant furth-r submitted that the words “as
provided in this Law™ appearh g in section 6(f) of the Law, refer
to the computation of the pension and not to any other
provision of the Law.

On the other hand, counse! for the respondents submitted that
the second part of regulation 45 must be read in conjunction
with the last part of section 7 of the Law, which gives absolute
discretion to the Council of Ministers to grant pension, gratuity
or other allowance as it thinks just and proper.

Section 7 rcads as follows:

* 7. Where an officer’s service is terminated on the
ground that, having regard to the conditions of the
public service, the usefulness of the officer thereto and
all the other circumstances of the case, such termina-
tion is desirable in the public interest, and a pension,
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gratuity or other allowance cannot otherwise be gran-
ted to him under the provisions of this Law, the Go-
vernor in Council (now the Council of Ministers) may,
if he thinks fit, grant such pension, gratuity or other
allowance as he thinks just and proper, not exceeding
in amount that for which the officer would be eligible
if he retired from the public service in the circum-
stances described in paragraph (e) of section 6 of this
Law.”

Paragraph (e) of section 6 reads as follows:

*“ 6(e) on medieal evidence to the satisfaction of the
Governor in Council (now the Council of Ministers)
or the Secretary of State that he is incapable by reason
of any infirmity of mind or body of discharging the
duties of his office and that such infirmity is likely to
be permanent.”

! have considered the arguments of counsel on the first ground
of law and 1 came to the conclusion that regulation 45 does not
gtve to a member of the Police Force who was required to re-
sign, an absolute right to receive pension, gratuity or other
allowances. The sentence imposed in the case in hand, under
regulation 45 is considered for pension purposes as termination
of employment in the public interest and so undcer section 6(f)
of the Pensions Law, Cap. 311, the applicant is catitled to pen-
sion as provided in this Law. The expression “as provided in
this Law” appearing in scetion 6(F) does not mean the calculation
and machinery under which pension, gratuity and other allow-
ances are collected, as counsel for applicant submitted, but the
right to such benefits and so the provisions of section 7 of the
Law comce into play. It is clear that by virtuc of section 7 of the
Law the Councit of Ministers is vested wilh the discretionary
powers to grant or refusc pension benefits.

As regards the sccond ground of law, counsel for applicant
argucd that in a similar case the respondent Council of Mini-
sters in exercising its discretion approved the application of that
applicant and granted to him all the benclits for which he would
be eligible il he retired from the service in the circumstances
described in paragraph (¢) of section 6 of the Law.

in rejecting the application of the applicant in the present

256

15

20

35



i

20

25

30

3 C.LR. Savva v. Republic " Malachtos J.

case the Council of Ministers, as counsel for applicent submit-
ted, acted contrary to the 'provision‘s of Article 28. 1 ¢f the Con-
stitution which provides that all persons are equal before the
Law, the administration and justice and are entitld to equal
protection thereof and treatment thereby.

The application of the principte of equality thas »een consi-

- dered in the case of Mikrommatis v. The Republ;c 1 RS.C.C.

125 where it was stated that equality before the Lav in para-
graph | of Article 28 of the Constitution, does not convey the
notion of exact, arithmetical equality - but it sa"eguards only

- against arbitrary differentiations and does not exlude reason-

able distinctions which have to be made in view ol the intrinsic
nature of things,

In the case of the Republic v. Nishan Arakian‘and Others
(1972) 3 C.L.R. 294, the authorities on this princip‘g were Te-
viewed by the Full Bench of this Court. At page 99 of the
Report we read:

* In Case 1273/65 it was stated that the principle of;cquality
entails the equal or similar treatment of all those Yho arc
found to be in the same situation.

in Case 1247/67 it was held that the principle of equality
safeguarded by Article 3 of the Greek Coustitution ofy1952
—which corresponds to Article 28. 1 of our Constituti'.‘n—-
excludes only the making of differentiations which are arbi-
trary and totally unjustifiable and cxactly the same Vas
held in Cas¢ 1870/67.

In Casc 2063/68 it was heid that the principle of equaliy
was not contravened by regulating differently matters whick
were different from cach other.

{n Casc 1215/69 it was held that the principle of vquality
is applicable to situations wiich arc of the same nature.”

Having gone through the record of the disciplinary procced-
ings against the present applicant, as well as the record of dis-
ciplinary proceedings in the similar case referred to by his coun-
sel, which have bean produced as exkibits in this case, it became
apparent that the two cases were different in material particu-
lars, such as the nature of the offences, the circumstances under
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which the ofences have been committed and the personal cir-
cumstances ¢ the applicant and the other police constable con-
cerned.

It was, thertfore, open in my view to the Council of Ministers
to take the decision they took in each case.

Coming new to the third ground that the decision of the
Council of Ministers is not duly reasoned, 1 am of the view that
this ground canrot stand either as the rcasoning is supplemented
by the materialin the file which was before the Council of Mi-
nisters at the time it was taking the decision complained of.

I

For the rearsorls sltated above, this recourse Fails and is dis-
misscd but urder the circumstances I make no order as to costs.

, Application dismissed. No order
/ as g custs.
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