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special damages for cost of repairs to car—Not a matter in respect
of which particulars had to be given—But a matter in respect of

5 which it was open to the defendant to ask for further and better
particulars—Not necessary to be pleaded in an itemized manner
in the circumstances of this case—Receipts proving the payment
of the amount claimed properly held i0 be admissible evidence
—Rules 5, 6 and 7 of Order 19 of the Civil Procedure Rules.

10  Contract—Consideration—Adequacy—Not  necessary  for express
promise to forbear when such understanding can be inferred from
the circumstances—Agreement by appellant to pay expenses for
the repairs of respondent’s car damaged in a collision with appel-
lant’s car—Consideration that clearly emerged therefrom was

15 that the respondent would forbear from suing the appellant if the
latter would pay the said expenses—And it amounted to adequate
consideration—Sections 2(2)(d), 10(1) and 23 of the Contract
Law, Cap. 145.

Contract—Illegality—Contract tending to affect administration of
20 Jjustice—When illegal—Agreement for payment of repairs to car,
following traffic accident, in consideration of forbearance to sue—
Not an illegal contract—Moreover said agreement not an iflegal
contract in the sense that it is against public policy.

Damages—Motor—vehicle dumaged in collision—Claim for damages
25 Jor loss of use—Action not based on negligence but on agreement
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entered into immediately after collission which contained no
provision for such damages—Award therefor set aside.

Immediately after a collision between the cars driven by the
parties to this appeal they entered into the following agreement:

* Today Thursday 20.12.73 an accident in which there
were involved Mr, Doros Sclomou and Mr. Pantelis Panayi
occurred in Taygetos street, Kaimakli. The vehicle of
the first is GY. 963 and of the second EW. 308. It has
been agreed between them as follows:

Mr. Pantelis Panayi undertakes to bear all the damage
to his own vehicle. Also, he undertakes to pay all the
expenses for repairing car GY, 963, as well as for the replace-
ment of any spare parts, so that it will be restored to its
previous condition”.

The respondent repaired his car at his own expense and sued
the appellant for the cost of the repairs and for the damage
suffered for the loss of use of the car. The statement of claim,
so far as relevant, read:

“(5) The plaintiff repaired his vehicle for .the sum of
£164.645 mils and asked the defendant to pay the above sum,
but the defendant refused and/or failed to do so.

(6) The plaintiff suffered further damage, due to the loss
of the use of his car, amounting to £50.000 mils. which he
claims from the defendant.

(7) Therefore the plaintiff filed the present action by which
"he claims:

" (A) £214.645 mils as stated .

Upon appeal against the award of £199 by way of damages,
which comprised £164 special damages for the repair of the car
of the respondent and £35 special damages for the loss of use
of such car, Counsel for the appellant contended:

(a) That the relief claimed has not been specifically pleaded
in paragraph 7 of the statement of claim and therefore
the respondent, as plaintiff, could not have succeeded
in the action on the basis of the prayer for relief as
set ‘out-in the said paragraph 7.
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(b) That the amount of £164.645 mils was not pleaded
with suﬂiment particulars, in that it was not itemized
s0 as to show how the cost of the repairs came to
amount to £164.645 mils; and that evidence in this
connection, by way of the production of the receipts
in questioh, was wrongly admitted.

(c) That there was no consideration given for the agreement
entered into between the parties; and that, in any event,
such agreement was an illegal contract, as being
contrary to public policy, in that it aimed at preventing
criminal proceedings against the appellant in relaiion
to the traffic accident in question.

During the hearing of the appeal counsel for the respondent
conceded that the amount of £35 could not have been awarded
against the appellant in the process of the determination of the
civil action in question, because such action was not based on
negligence but on the said written agrecment which contained
no provision at all for the payment of damages to the respondent
for loss of the use of his car.

Held, (1) that there can be no doubt at all that when by means
of paragraph 7(A) of the statement of claim the appellant claimed
£214.645 mils “*dx &vagépeTen” (“‘as stated”) he did, in effect,
specifically claim the amounts mentioned in paragraphs (5) and
{(6) of the statement of claim, one of them being the amount of
£164.645 mils which he had paid in order to repair his car; and
that, accordingly, contention {a) must fail.

(2) That the amount concerned was not a matter in respect
of which full particulars had to be given in the statement of
claim by virtue of the relevant provisions of rule 5 of Order 19
of the Civil Procedure Rules, but it was a matter in respect of
which it was open to the appellant, as defendant, to ask for
further and better particulars under rules 6 and 7 of the same
Order, and he has failed to do so (after stating the principles
governing the degree of particularity of pleadings); that in the
context of the circumstances of this case it was not necessary to
plead in an itemized manner the said amount of £164.645 mils
special damages; that the trial Judge rightly decided that the
special damages had been properly pleaded and allowed the
respondent to adduce in evidence receipts proving the payment
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by him of £164.645 mils in relation to the repairs to his car,;
and that, accordingly, contention (b) must fail.

Per curiam:

Even if we had found that it was required to plead in
an itemized manner the said amount of special damages,
we would have proceeded to allow, at the present stage,
in the interests of justice, an amendment of the statement
of claim, so that the rights of the respondent, under the
agreement entered into with the appellant for the repair of
the car of the respondent, would not be defeated by a
mei¢ technicality (see, inter alia, in this connection,
Pourikkos v, Fevzi (1963) 2 C.L.R, 24, 33).

(3) That the trial Judge has correctly found that the considera-
tion emerging, clearly, from the contents of the said agreement
was that the respondent would forbear from suing the appellant
if the latter would pay the expenses for the repair of the car of
the former and that this:amounted to adequate considzration
(see the following passage from Cheshire and Fifoot’s Law of
Contract, 8th ¢d. p. 72: “Nor need there be any actual promise
to forbear, if such an understanding can be inferred from the
circumstances and is followed by a forbearance in fact” ).

(4) (On the issue of whether the said agreement was an illegal
contract) that though it is admitted that any contract or engage-
ment having a tendency, however slight, to affect the administra-
tion of justice is illegal and void, this rule applies only where the
offence for which the defendant is prosecuted is a matter of
- public concern; that in this case there is nothing in the relevant
agreement about stifling a pending prosecution, or preventing
the police from instituting proceedings in relation to the traffic
colliston in question or interfering otherwise, in any way, with
the course of the administration of justice; that, on the contrary,
the two parties to this appeal rcached the said agreement,
immediately afier the accident, with the encouragement and
approval of the policeman who came to investigate it; that,
morgover, the said agreement is not an illegal contract, in the
sense that it is against public policy, because it does not offend
in the least. against the relevant principles of law which have
been set out in this judgment (pp. 791-2 post); and that, there-
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fore, the appeal must fail in every respect, except in so far as
it relates to the award of £35 for loss of use of the car.

Appeal partly allowed,

Cases referred to:

fram v. Papacostas (1968) 1 C.L.R. 207, at p. 209;

Ratcliffe v. Evans [1892] 2 Q.B. 524 at pp. 532-533;

Perestrello e Companhia Limitada v. United Paint Co., Ltd,
[1869] 3 All E.R. 479 at p. 486,

Broome v. Cassell & Co. Ltd. and Another Same v. Same [1971)
1 All E.R. 262;

Pourikkos v. Fevzi (1963) 2 C.L.R. 24 at p. 33;

Egerton v. Brownlow, 10 E.R. 359 at p. 424;

Keir v. Leeman and Pearson, 115 E.R. (at pp. 118 and 1315);

Fisher & Company v. Apollinaris Company [1874-75] 10 Ch. 297
at p. 303;

Windhill Local Board of Health v. Vint [1890] 45 Ch. D. 33l
at pp. 363-366. ‘

Appeal.

Appeal by defendant against the judgment of the District
Court of Nicosia (Laoutas, D.J.) dated the 7th January, 1977
(Action No. 2303/74) whereby he was ordered to pay to the
plaintifl the sum of £199.— by way of damages.

A. Serghides, for the appellant.

T. Eliades, for the respondent.
Cur. adv. vult.

TRIANTAFYLLIDES P.: The appellant has appealed against the
judgment of the District Court of Nicosia in action No. 2303/74
by means of which he was ordered, as the defendant in the
action, to pay to the respondent, who was the plaintiff in the
action, the amount of £199 by way of damages.

What gave rise to the proceedings is a traffic accident which
occurried on December 20, 1973, when molor—car No. GY963,
driven by the respondent, collided with motor—car No. EW308,
driven by the appellant.

The aforesaid amount of £199 comprises £164 special damages
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for the repair of the damage caused by the collision to the car of
the respondent and £35 special damages for the loss of the use
of .his car by the respondent for a period of two weeks while it
was being repaired.

During the hearing of this appeal counsel for the respondent
conceded that the latter amount of £35 could not have been
awarded against the appellant in the process of the determination
of the civil action in question, because such action was not
based on negligence but.-on a written agreement which was
eatered into between the parties immediately after the collision
and which contains no provision at all for the payment of
damages to the respondent for loss of the use of his car while it
was being repaired.

The text of the said agreement, as drafted and signed by the
parties to this appeal within a few minutes after the accident,
reads as follows:—

* Zfuepov TTéprrrmy 20.12,.73 ouwvépn Buoriynua petatl Tol
K. Acddpov Zohwpou kal Tou k. TTavredf] Maverydi els Ty &Bov
Tatyérou-Kaipondl. Té oxfiuara ToU pdv mpestou elven
GY.963 ToU &% Geutipov EW.30B. Zuvepooviifn petody
SAAALY T& KéTwh:

‘O k. Tlovterfis TTaveyfi dvarappdm efivny v UmooTi
TAfpes THY {nuiov Tou éxfuaTos Tov. (% émions dwodap-
Pavn v& TAnpdon SAa T& oba Tév Embiopbhoewy ds kal
v &vrtaAiayfy oloubrimore &apTincTos fifehe yivn Emi
Tol arokivfiroy GY.963 Bk v& yivn &% xed Tpdrepov.”

( “Today Thursday 20.12.73 an accident in which there were
involved Mr. Doros Solomou and Mr. Pantelis Panayi
occurred in Taygetos street, Kaimakli. The vehicle of the
first is GY.963 and of the second EW.308. It has been
agreed between them as follows:

Mr. Pantelis Panayi undertakes to bear all the damage to
his own vehicle. - Also, he undertakes to pay all the expenses
for repairing car GY.963, as well as for the replacement of
any spare parts, so that it will be restored to its previous
condition™ ).

In pursuance of this agreement the car of the respondent was
taken to a mechanic chosen by the appellant; but two or three
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days later the mechanic informed the respondent that he had
instructions from the appellant not to proceed to repair it at the
expense of the appellant; so the respondent said that it should be
repaired at, initially, his own expense and then, having paid for
the repairs the amount of £164.645 mils, he filed the aforemen-
tioned action against the appellant.

The material paragraphs of the statement of claim in this
action, namely paragraphs 5, 6 and 7, read as follows:—

“(5) ‘O bdywv EmBidphwoey 16 &xnu& Tov EvovTi TOU TrOTOU
T6v £164.645 uidg kal ixddeosv TOV Evaryduevov Ommoos
koroPdAn TO @ &uw Troodv, &AM & fvarydpevos fipvnbn

. fifkad TopéAenpe va TpdEn TouTO.

(6) "O dvérywv Uméon TepanTipw {nuilas 51 &drdieiav Xprioews
ToU dxnpaTds Tou duepyoudvn els £50.000 piAg T_ﬁv dmrolov
oUros &manTel Toap& ToU fveryopévov.

(7} & Toutax & fudywv Eivnoew T mwapouoav dywyhy
5 fis &liol:

(A) £214.645 piAs s dvagépeTon "
(B) Néumpov tékov
(N “Efoda.”

(*“ (5) The plaintiff repaired his vehicle for the sum of £164.645
mils and asked the defendant to pay the above sum, but
the defendant refused and/or failed to do so.

(6) The plaintiff suffered further damage, due to the loss of
the use of his car, amounting to £50.000 mils which he
claims from the defendant.

(7) Therefore the plaintiff filed the present action by which
he claims:

(A) £214.645 mils as stated
(B) Legal interest
(C) Costs.”).
Two, out of the three, grounds of appeal which counsel for

the appellant has argued in this case relate to the mode in which
the statement of claim has been drafted:

It has, first, been submittéd that the relief claimed has not been
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specifically pleaded in paragraph 7 of the statement of claim
and that, therefore, the respondent, as plaintiff, could not have
succeeded in the action on the basis of the prayer for relief as
set out in the said paragraph 7.

The trial Judge stated the following in relation to this aspect
of the case:-

*“ If one looks in the statement of claim one cannot seriously
argue that no spec:ﬁc relief is sought therein. In the body
of the specially indorsed writ the relief is clear and unambi-
guous. The remedies sought by the plaintiff are obvious and
specific and they-are not confused.”

We are in full agreement with him as there can be no doubt at
all that when by means of sub—paragraph (A) of paragraph 7
the appellant claimed £214.645 mils *‘dg dvagépeTan” (“as
stated” ) he did, in effect,. specifically claim the amounts men-
tioned in paragraphs (5) and (6) of the statement of claim, one
of them being the amount of £164.645 mils which he had paid in
order to repair his car,

Counsel for the appellant has, secondly, argued that the said
amount of £164.645 mils was not pleaded with sufficient parti-
culars, in that it was not itemized so as to show how the cost of
the repairs came to amount to £164.645 mils.

In this respect the trial Judge stated the following:—

“ From .what il is stated hereinabove-1 am satisfied that
particulars of special damage need not have been given,
because it is specifically stated in the statement of claim what
is the damage claimed and defendant knew very well what
he had to face at the trial. "In my opinion the omission on
the part of the plaintiff to give particulars of each item does
not render the pleading bad, because the-defendant had the
opportunity and the means to ask for further particulars.

Concluding on this issue [ would say that the defendant
was not taken.by surprise and was fully aware all along
what was the claim of the plaintiff.”

Actually, during the ‘hearing of the action counsel for the
appellant objected to.the production by the respondent of the
receipts concerning the cost of the repairs to his car, since no
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particulars had been given of the amount of £164.645 mils which
was claimed as special damages, and he has repeated the same
argument before us 1 the sense that he has contended that
evidence in this connection, by way of the production of the
reccipis in question, was wrongly admitted.

The trial Court gave the following ruling when counsel for
the appellant raised an objection to the admissibility of the
receipts:—

** Having considered the arguments of both counsel I am
of the opinion that the evidence of plaintiff on this issue
1s admissible. There was a remedy to the defendant
respecting this issue by applying to the Court for further
particulars with regard to the special damages. The
defendant could have easily availed himself of the above
procedure. It is not necessary to appear in the pleadings
particulars on the damages, this being an action not bascd
cn negligence but rather on an agreement between the
parties.”

The amount concerned was not a matter in respect of which
full particulars had to be given in the statement of claim by
virtue of the relevant provisions of rule 5 of Order 19 of the
Civil Procedure Rules, but it was a matter in respect of which it
was open to the appellant, as defendant, to ask for further and
better particulars under rules 6 and 7 of the same Order, and he
has failed to do so (see, inter alia, on this point, Imam v. Papa-
Costas, (1968) 1 C.L.R. 207, 209).

In Bullen & Leake and Jacob's Precedents of Pleadings, 12th
ed., it is stated (at p. 110) that:-

“ The practice as to particulars demands in every pleading
such a sufficiency of detail as will elucidate the issues to be
tried and prevent ‘surprise’ at the trial. No hard-and-fast
line can be laid down as to the degree of particularity which
is required of the pleader and“which an opponent may
demand of him when formulating his claim or defence.

..............................................................................

The precise degree of particularity required in any parti-
cular case cannot of course be predicated, but as much
certainty and particularity must be insisted on as is reason-
able having regard to the circumstances and the nature of
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the acts alleged!. As Cotton L.J. stated in Philipps v.
Philipps?.

In Ratcliffe v. Evans, [1892] 2 Q.B. 524, Bowen L.J. stated the

following (at pp. 532-533):-

“ In all actions accordingly on the case where the damage
actually done is the gist of the action, the character of the
acts themselves which produce the damage, and the circum-
stances under which these acts are done, must regulate the
degree of certainty and particularity with which the damage
done ought to be stated and proved. As much certainty
and particularity must be insisted on, both in pleading and
proof of damage, as is reasonable, having regard to the
circumstances and to the nature of the acts themselves by
which the damage is done. To insist upon less would be
to relax old and intelligible principles. To insist upon more
would be the vainest pedantry.”

In Perestrello e Companhia Limitada v. United Paint Co., Ltd.,

[1969] 3 All E.R. 479, Lord Donovan, after referring to the
Ratcliffe case, supra, said (at p. 486):—

1.
2,

“ The same principle gives rise to a plaintiffi’s undoubted
obligation to plead and particularise any item of damage
which represents out-of-pocket expenses, or loss of earn-
ings, incurred prior to the trial, and which is capable of
substantially exact calculation. Such damage is commonly
referred to as special damage or special damages but is no
more than an example of damage which is ‘spectal’ in the
sense that fairness to the defendant requires that it be
pleaded.

The obligation to particularise in this latter case ariscs
not because the nature of the loss is necessarily unusual,
but because a plaintiff who has the advantage of being able
to base his claim on a precise calculation must give the
defendant access to the facts which make such calculation
possible.

...............................................................................

What amounts to a sufficient averment for this purpose

See Ratcliffe v. Evans [1892] 1 Q.B, 524, per Bowen L.J. at 532,
[1878] 4 Q.B.D. 127, at 139.
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will depend on the facts of the particular case, but a mere
statement that the plaintiffs claim ‘damapges’ is not sufficient
to let in evidence of a particular kind of loss which is not a
necessary consequence of the wrongful act and of which the
defendants are entitled to fair warning.”

In the subsequent case of Broome v. Cassell & Co Ltd. and
another Same v. Same, [1971] 1 All E.R. 262, Lawton J. referred
to both the Rarcliffe and Perestrello cases, supra, and observed
the following (at p. 264):-

* The object of pleadings is to enable: first, the parties to
know what case is being made by the other side; and,
secondly, for the Court to know what are the issues to be
tried. The days when pleadings were a form of catch-as-
catch—can are over.”

In the light of all the foregoing, we are of the view that the
trial Judge rightly decided that the special damages claimed by
the respondent had been properly pleaded and allowed the
respondent to adduce in evidence receipts proving the payment
by him of £164.645 mils in relation to the repairs to his car.

Thus, in the context of the circumstances of this case, we
cannot hold that it was necessary to plead in an itemized manner
the aforesaid amount of special damages; but, even if we had
found that this was required, we would hr.ve proceeded to allow,
at the present stage, in the interests of ju: tice, an amendment of
the statement of claim, so that the rights ¢.i the respondent, under
the agreement entercd into with the appellant for the repair of
the car of the respondent, would not be defeated by a mere
technicality (see, inter alig, in this connection, Pourikkos v.
Fevzi, (1963) 2 C.L.R. 24, 33).

The third, and last, ground of appeal, which has been argued
by counsel for the appellant, was based on the contention that
there was no consideration given for the agreement entered into
between the parties, as aforesaid, immediately after the collision
of their cars; and that, in any event, such agreement was an
illegal contract, as being contrary to public policy, in that it
aimed at preventing criminal proceedings against the appeilant
in relation 1o the traffic accident in question,

In this respect, the trial Judge stated the following:-

*“ In the agreement, exhibit 1, although there is no express
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provision that the plaintiff would forbear from suing
nevertheless that was in reality agreed, on consideration that
the defendant would pay the expenses for the repair of the
car, -

[ am satisfied that there is"adequate consideration.

............................................................................

Reading the agreement (exkibif b in the light of what has
beca stated hereinabove, and taking iptq consideration all
the surrounding circumistances, 1 am of the opinion that it
was not contrary to public policy. = The prosecution or-not
of the defendant was not a public concern in as much as the
plainufl could vindicate his rights by a civil action, irrespe-
ctive of whether the defendant was criminally prosecuted or
not.

The interests of the public were not in any way affected
because of the agreement. For these reasons | find that
the agreement was lawful and valid.”

What is “consideration” is defined in section 2(2){(d) of the
Contract Law, Cap. 149, as follows:-

“ (d) when, at the desire of the promisor, the promisee
ot any other person has done or abstained from doing,
or does or abstains from doing, or promises to do or
1o abstain from doing, something, such act or abstinence
or promisc is called a consideration for the promise;”.

Section 10(1) of the said Law provides. inter alia, thai—

* All agrecments are contracts if they are made by the fice
consent of partics competent to contract, for a lawful
consideration and with a lawful object, and are not hereby
cxpressly declared to be void,....”

Also, section 23 of the same Law reads as follows:-

“23. The considcration or object of an agreement is
lawful, unless—

{a) 1t is forbidden by law; or

(b) is of such a nature that, if permitted, it would defeat
the provisions of any law; or
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() is fraudulent; or

(d) involves or implies injury to the person or property
of another; or

(¢) the Court regards it as immoral, or opposed to public
policy. '

In each of these cases, the co,nsideration or object of an
agreement is said to be unlawful. Every agreement of
which the object or consideration is unlawful is void.”

We are of the opinion that the trial Judge has correctly found
that the consideration emcrging, cic’arly, from the contents of the
agrecment, ex/ubit 1, was that the respondent would forbear
from suing the appellant if the latter would pay the expenses for
the repair of the car of the former and that this amounted to
adequate consideration. '

In this connection it is useful to quote the following passage
from Cheshire and Fifoot’s Law c{;f Contract, 8th ed., at p. 72:~

“ Nor need there be any actual promise to forbear, if such
an understanding can be inferred from the circumstances
and is followed by a forbearance in fact.”

Regarding, next, the issue of whether the said agreement is an
illegal contract, it is correct that, as wa~ pointed out by Lord
Lyndhurst in Egerton v. Brownlow, 10 E.T.. 359 (at p. 424):—

“ It is admitted, that any contract o1 engagement having
a tendency, however slight, to affect the administration of
justice, is illegal and void.”

But, in Cheshire and Fifoot’s Law of Contract, supra, after
reference has been made to the above quoted dictum there
appears the following passage (at pp. 328, 329):-

“This rule, however, applies only where the offence for
~which the defendant is prosecuted is a matter of public
concern, i.e. one which pre-eminently affects the interests
of the public. If the offence is not of this nature, but is
one in which the injured person has a choice between a
civil and a criminal remedy, as for instance in the case of a
libel or an assault, a compromise is lawful and enforceable.”
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As an authority in this connecﬁon the leading case of Keir v.
Leeman and Pearson, 115 E.R. (at pp. 118 and 1315) is relied on
in the aforesaid textbook.

In Fisher & Company ¥. Apd!linaris Company, [1874—75] 10
Ch. 297, Sir G. Mellish L.J. said (at p. 303):-

*“ But, in my opinion, there is no objection to the compro-
mise of a charge of this sort on such terms. The complaint
was that Fisher had used the trade-mark of this company.
Now, previously to the Trade Marks Act (25 & 26 Vict. c.
88), the sole remedy for the wrong complained of by the
company would have been by action at law or suit in equity,
but under this Act the wrong became also the subject of a
criminal prosecution., There was no authority for saying
that it was wrong in the prosecutors to withdraw from such
a charge of this kind. Thc prosecutors allowed him to
state that his offence was not wilful, and accepted an
apology. Such compromises are constantly made before
criminal Courts in cases of assault or libel. In some
cases there is a payment of money; in other cases, no pay-
ment at all; and it has never blen considered that there was
anything wrong in such fransactions. It would, of course,
be different if there was any case alleged of extorting money
under threzts.”

Also, in Windhill Local Board of Health v. Vint, [1890] 45
Ch. D. 351 (at pp. 363-366) the case of Keir, supra, was referred
to with approval.

It is to be pointed out that in the present case there is nothing
in the relevant agreement, exhibir 1, about stiffing a pending
prosecution, or preventing the police from instituting proceedings
in relation to the traffic collision in question, or interfering other-
wise, in any way, with the course of the administration of justice;
on the contrary, as it appears from the evidence, the two partics
to this appeal reached the said agreement, immediately after the
accident, with the encouragement and approval of the policeman
who came to investigate it.

Moreovcer, we are of the opinion that the said agreement is not
an illegal contract, in the sense that it is against public policy,
bacause it does not offend in the least against the rclevant prin-
ciples of law which have been sct out in this judgment.

For all the foregoing reasons this appeal fails in every respect,
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except in so far as it relates to the award of C£35 for loss of the
use of the car of the respondent while it was under repair, and,
therefore, it is dismissed, subject to the amount of damages

awarded against the appellant being reduced by the said amount
to £164 only. '

As the appellant has been successful in relation to the aspect
of the damages for the loss of the use of the car of the respondent
we order him to pay to the respondent only half of the costs of
this appeal.

Appeal partly allowed. Order
Jor costs as above.
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