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[TRIANTAFYLLIDES, P.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

ANDREAS YERASIMOU,
Applicant,
v.

THE REPUBLIC OF CYPRUS, THROUGH
THE EDUCATIONAL SERVICE COMMITTEE,

Respondent.

{Case No. 121/17).

Educational Officers—Elementary school-teacher—Transfer of, during
. the school year without an application on his part—In order to
meet request for transfer of another school-teacher, the wife of
a member of the security forces—Regulation 18(b)ii) of the
5 Educational Officers (Teaching Staff’) (Appointments, Postings,
Transfers, Promotions and Related Matters) Regulations of 1972
to 1974—Though sub judice decision perhaps lawful under pro-
viso (i) to regulation 16(3), said regulation 18(b)(ii), when read
together with regulation 21, mainly, if not solely, applicable to
10 transfers made in the normal course of events—Factor of meeting
said request for transfer erroneously treated as being of a decisive
nature— Relevant decision reached in a defective manner— Annul-
led.

Administrative Law—Administrative decision—Reached in a defective
15 manner through erroneously treating a factor as being of a
decisive nature—Annulled—Not a case in which it is properly
open to the Court to examine whether such decision could be
upheld by the Court, as an administrative Court, on the basis of
some other lawful reasoning.

20 The applicant, an elementary school-teacher, was transferred
from the elementary school of Galata to the elementary school
of Katydata, as from January 10, 1977. When he objected
against this transfer the respondent Educational Service Com-
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mittee rejected his objection on the ground that “his transfer
was made, under Regulation 16{3)(ii)* of the Educational
Officers Regulations 1972 to 1974, to meet a justified request
for transfer of another school-teacher, who is a displaced person
and the wife of a member of the security forces (Regulation
18(b)(ii) and (iii)** of the aforesaid Regulations)”.

The Committee further stated that “before deciding about the
said transfer has studied in detail the case of the objection as
well as the cases of other school-teachers serving in the area
and has decided, in the light of the personal and family cir-
cumstances of each one of them and of the educational needs,
that he had to be transferred”.

Hence the present recourse,
Proviso (i) to regutation 16(3) reads as follows:

“An ecducational officer is not transferrcd without an
application on his part except if there exist educational
reasons or if his further stay at the same school conflicts
with a justified request of another educational officer for
transfer”.

Regulation 18(b)(ii) provides:
(b) Reasons for the applied for transfer may be -

{ii) service at the same place with a spouse who is a
public officer, a public educational officer, an
officer of a public corporation, a member of the
security forces or of the National Guard.”

Held, that though the sub judice decision was perhaps Jawful
under proviso (ii} to regulation 16(3), great reliance was placed,
in reaching such decision, on the provisions of regulation 18(b)
{ii) which, when read together with those of regulation 21***,
appear to be mainly, if not solely, applicable to transfers
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* Regulation 16 is guoted at pp. 270-71 post.
** ‘The material parts of regulation 18 are quoted at pp. 272-73 post.

*+* Regulation 2] provides that transfers are normally made during the period
from April 1o June of each year, in respect of the ensuing school year; that
supplementary transfers, in view of unforescen needs of the service, are made
during the period from September up to October; and that “special transfers
in the interest of the service may be made during the school-year, provided
that each such case will be subject to specific consideration at the end of
the school-ycar’”.
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made in the normal course of events under paragraph 1 of
regulation 21, and to be only very remotely applicable, if at all,
to special cases of transfer under paragraph 3 of the said regu-
lation 21; that, therefore, a factor mentioned in regulation
18(b)(ii), namely that the school-teacher for whose replacement
the applicant was transferred is the wife of a member of the
sccurity foices was, apparently, erroneously treated by the
respondent Committee as being of a decisive nature, with the
result that its relevant decision must be regarded as having
been reached in a defective manner; and that, accordingly, that
decision has to be annulled, without this being a case in the
particular circumstances of which it is properly open to this
Court to examine whether such decision could be upheld by
this Court, as an administrative Court, on the basis of some
other lawful reasoning (see, inter afia, Pikis v. The Republic
(1967) 3 C.L.R. 562 at p. 574}).

Sub judice decision annulled.

Cases referred to:
Pikis v. The Republic (1967) 3 C.L.R. 562 at p. 574;
Spyrou and Others (No. 1) v. The Republic (1973) 3 C.L.R. 478
at p. 484.

Recourse.

Recourse against the decision of the respondent whereby
applicant’s objection against his transfer from the elementary
school of Galata to the elementary school of Katydata was
rejected.

Chr. Kitromilides, for the applicant.
A. 8. Angelides, for the respondent.
Cur. adv. vult.

TRIANTAFYLLIDES P. read the following judgment. By the
present recourse—as its scope was eventually limited during the
hearing before me—the applicant is challenging the decision of
the 1espondent Educational Service Committee by means of
which there was rejected, on February 3, 1977 (see the relevant
minutes exhibit 4), his obiection, dated January 13, 1977 (see
exhibit 3), against his transfer as from January 10, 1977, from
the elementary school of Galata to the elementary school of
Katydata.

In the said decision of the respondent Committee, which was
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communicated to the applicant by a letter dated February 4,
1977 (see exhibit 5), it is stated that the transfer of the applicant
was made under paragraph (i) of the proviso to Regulation
16(3) of the Educational Officers (Teaching Staff) (Appoint-
ments, Postings, Transfers, Promotions and Related Matters)
Regulations of 1972 to 1974, in order to satisfy a justified request
for a transfer of another school-teacher, who is a displaced
person and the wife of a member of the Security Forces; and
reliance was placed, by the respondent, in this respect, on
paragraphs (ii) and (iii) of Regulation 18(b) of the aforesaid
Regulations. It is stated, further, that the Committee before
deciding on the transfer of the applicant studied in detail his
case, as well as those of other school-teachers in the area, and
decided, in the light of the personal and family circumstances
of each one of them and of the educational needs, that he had
to be transferred.

Regulation 16 of the aforementioned Regulations (see Not.
205 in the Third Supplement, vol, 1, to the Oificial Gazette of
1972) reads as follows:—

“MeTabéoes:

16.—(1) O éxmwanBeuTikol AeiToupyol petarifevron —
() Péoer Tév EkranbeuTivddy dvayrddv:

(B) T altioe alTédv Bid coPapols TpoTWTIKOUS
olkoysvelaxols Adyous voouptvou &Ti EfurrnpeTeiTan
kol TO oupgépov Tiis Umnpeoias.

(2) Oi Bemeudeutioi Asrtoupyol, oiTves UiTnpeToUol KoTd
v Sidprerav THs Tep1dBov Soxpaoias els oyoAela G5 fv TH
Kavoviopdd 15 dvagtpeton, UmdkewTon el pevafeov pera iy
fmikupwov ToU Siopigpou Tev Ry Emikewdms TadTng —

(o) Tpokeptvoy Tepl kaBnynTdy, £ls oxoAeia &y poTiKdY
TEPlOX GV kad, £l BuvaTdy, gis THY alThv Teepipéparay
| eig &AAnw 81" fiv Eyovow Ekepdosl TpoTiunow:

(B) Tpokewévou mepl Bi8aokdhwy, eis oxokela I' ], un
Utrapyovadv el altd Ewopkdy kevév Béorwv, eig
oxohela B tév Tpiddv BibaokdAwv.

(3) Ol kord T dvertépo peTamiBéysvol fkmonbeutixol Agi-
Toupyol UdkewTan gl meponTipw peTdeoy, kordmv UTnpe-
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olas -Emri ¥povikdy 1 Bikornua xal & fideAov Tapouoiacti
BuverrdtnTes Bikx perdfeaiv, o dxoloubs:

(@)
®

Ol vafnynral petorifevtan els domikd kévrpar

ol Sibdoxaror perarifevran el peycdirepa oxoAeix
B xai &roholfus, kordmiv Umnpeoias els ToliaUTa
oxorela kai dvaAdyws TV Tapousialoutvy Suva-
ToThtwy, petatifevton els oyxohela A:

Noeiton 871 els &pgoTépas Tés G5 &vw TEPITTTOOES ~

@

- (i)

1] perddeois elven els edpevestépav Bi1d Tov Exkmron-
BeuTikdy ActToupydy Béow Extds els TEpITITCOOES pe-
Tabffoews Adyw EkmandeuTikéy dvoykéov 1) meboap-
ks peTabéoses

txmanBeuTikds AeiToupyds Bdv petaTifeton Gvsv alTi-
otws oUToU AN v ouvtpéywaw Exmondevrikol
Adyol 1 £&v 1) TEpaiTEPW TapapOVT TOU Ei§ TO QUTO
oxoAeiov guykpounTal Tpds BikanoAoynuévov aitn-

uax &Adou ExonBsuTikoU AeiToupyoU Tpds perdde-

"

aw,

(*“Transfers:

.16.—(1) .Educational officers are transferred -

(a)
(b)

in accordance with the educational needs;

on their own application for serious personal or
family reasons, provided that the interest of the
service is also served. -

{2} Educational officers, who are serving during the
probationary period in the schools referred to in Regulation
15, are subject to transfer after the confirmation of their
appointments or when such confirmation is about to take

place -

(@)

(b)

in cases of schoolmasters, to schools in rural
areas, and, if possible, of the same region or of
another for which they have expressed preference;

in cases of school-teachers, to C schools, or, if
there are not there adequate vacant posts, to B
schools with three teachers.

(3) The educational officers transferred as above are
subject to further transfer, after having served for a certain
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period of time and as possibilities for transfer may occur,
as follows:

@)

Schoolmasters are transferred to urban centres;

(b} School-teachers are transferred to larger B schools

and subsequently, after serving at such schools,
and depending on possibilities that may arise, are
transferred to A schools:

Provided that in both the above instances -

(@

(ii)

the transfer is to a more favourable for the educa-
tional officer post, except in cases of transfer for
educational needs or disciplinary transfers;

an educational officer is not transferred without
an application on his part except if there exist
educational reasons or if his further stay at the
same school conflicts with a justified request of
another educational officer for transfer”).

Also, the material parts of the aforementioned iegulation 18
read as follows:—

“18. Tapouptvuov Tédv Sratéletow Tév TTapdvrwv Kovonouddv,
tpapudletal 1y éxdAovbos BiabBikacia tv oytor Tpds petabioes
kafnyynTév:

(o) T&s xebmynts, doris Embupel perdBeoiy, Bivaren,

tv1ds Tou prvds DePpovaplou, v UmoPdn aitnow
éml Tou Umd s ‘Emitpotiis opilopfvov dvmimrou.
Ev alrri] Sfov va &vagépwvron ol Adyor Bid Tols
dmolous {nTeiTan 1) perdleors kal 16 oyokeiov f T&
oyoAela, kotd oelpdv mpoTiufoews, els T& dmoix &
aitév Embupel va petoredi).

() Aoyor &' adToupdmy perdBeow Blvavran v elven ~

(i) Adyor Uyelas ToU kafnynToU Bedvrws mioTo-
Tolotuevol Umd KuPepyimmikoU larpov kal Umra-
yopeovTes elbiciv Beparmeicy pry Suvapbimy v&
mapaoxedh) es Tov Témwov Epyaoics Tou

(i) owutmpéTnol peTd ouliyov Snuociov Umod-
Afjdov, Bnuooiov EkmaiBeuTikoU AsiToupyou,
UTreAAfidou vouikoU Trpogwwov Snupociou Si-
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rafou, pihous Tév Buvkpewy dopotelos fi TS
"Efvikiis Dpoupds.

(iii) &\Ao1 cofapol Tpoowmikoi 1] olkoyevsiaxol Ad-
you Sedvtes &mobeBeryptvor.”

(“Subject to the provisions of these Regulations the follo-
wing procedure shall apply as regards transfers of school-
masters:

(a) Any schoolmaster who desires a transfer may, in
the month of February, submit an application on
a form prescribed by the Committee. In such
form there must be stated the reasons for which
the transfer is applied for and the school or
schools, in order of preference, to which the
applicant desires to be transferred.

(b) Reasons for the applied for transfer may be -

(i) health reasons of the schoolmaster duly certi-
fied by a Government doctor and requiring
special treatment which cannot be given where
his work is;

(ii) service at the same place with a spouse who
is a public officer, a public educational officer,
an officer of a public corporation, a member
of the security forces or of the National
Guard;

(iii) other duly proved serious personal or family
reasons.”).

By virtue of regulation 19(1)(b} the provisions of paragraph
(b) of regulation 18 have been rendered applicable, also, as
regards transfers of school-teachers.

By means of regulation 21 of the same Regulations it is
provided that transfers are normally made during the period
from April to June of each year, in respect of the ensuing
school-year; that supplementary transfers, in view of unforeseen
needs of the service, are made during the period from September
up to October; and then the following provision is made by
paragraph 3 of the same regulation in relation to transfers made
during the school-year:-

“(3) "ExtoaxTor pevabicels wpds TO ouuptpov Tiis Utmpeaios
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SUvovTon v SBievepy@vtan kaTd ThHY Sidpreiav ToU oy OAIKOU
Etous, voouplvou 6T1 ExGoTn TeplmTwols B BuvaTon va
tleTddnTon iBikdds KaTd TO TENOS TOU o}oMKoU ETous.”

(* (3) Special transfers in the interest of the service may
be made dwing the school-year, provided that each such
case will be subject to specific consideration at the end of
the school-year.”)

I propose to examine first the legality of the sub judice deci-
sion concerning the transfer of the applicant:

It is necessary, in this respect, to reproduce in full the text
of the decision of the respondent Committee of February 3,
1977 (exhibit 4}, by virtue of which the objection of the applicant
against his transfer was rejected; it reads as follows:~

“4, Tepaoiuov *AvBpéas (T1. 2918), Mibdoxoros

Av EmoroAdis Tov, fuepounvios 13.1.77 biotaTar ik thy
els KariSara perdbeciv tou.

"AmropaoileTanr Smos Bobij &mwdvrnots oTL -

(o) ) verdbeois Tou dyéveto, Phoel ToU Kovowiouou
16(3)(w) téwv wepl "ExrrenBeutivddv Aervoupydiv Ka-
voviouddv 1972 kai 1974 wpéds ikavotoinow Biwkaio-
Aoynuévou olTiuaros mTpds petdBeow &AAng Bibo-
oxohioons, &xtomobeions kai ouliyou pérous TGv
Buvdpewov dogaieias (Kavoviouds 18(BI(1) kai (i)
TG Tpoeipnuéveoy Kavovigpdov).

(B) ‘H Emrrpor) mplv fi &mogacion thy &v Adyw peté-
fegw fpedétnoe AemrTopsplds Tooov Thv meplTTL-
otv ToUu &noTopfvov Soov kol TAS TEPLTTOCES
&AMV Bidaordicr UTMmpeToUvTwY el THY TreployTiv
kad Ekpwey 671 &v dyel TGV TpocwkGY kal olko-
yevelaxdv guvlnkiov vds tkdotou BB alrrddv kat TV

= 3

txmrenBeuTikGy dvaykdv, oltos £bel va peTorTeff.
“(4. Yerasimou Andreas (P.2918), School-teacher.

By his letter, dated 13.1.77, he objects against his transfer
to Katydata.

it is decided that an answer should be given that —

(a) his transfer was made, under Regulation 16(3)(ii)
of the Educational Officers Regulations 1972 to
1974, to meet a justified request for transfer of
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another school-teacher, who is a displaced person
and the wife of a member of the security forces
(Regulation 18(b)(ii) and (iii) of the aforesaid
Regulations).

(b) The Committee before deciding about the said
transfer has studied in detail the case of the
objector as well as the cases of other school-
teachers serving in the area and has decided, in
the light of the personal and family circumstances
of each one of them and of the educational needs
that he had to be transferred.”)

1t is clear from the above text that though the sub judice
decision of the respondent was perhaps lawful under proviso
(ii) to the aforequoted regulation 16(3), great reliance was
placed, in reaching such decision, on the provisions of regula-
tion 18(b)(ii) which, when read together with those of regulation
21, appear to be mainly, if not solely, applicable to transfers
made in the normal course of events under paragraph 1 of
regulation 21, and to be only very remotely applicable, if at
all, to special cases of transfer under paragraph 3 of the said
regulation 21.

Thus, a factor mentioned in regulation 18(b)(ii), namely that
the school-teacher for whose replacement the applicant was
transferred is the wife of a member of the security forces, was,
apparently, erroneously treated by the respondent Committee
as being of a decisive nature, with the result that its relevant
decision must be regarded as having been reached in a defective
manner; and, this being so, I have reached the conclusion that
that decision has to be annulled, without this being a case in
the particular circumnstances of which it is properly open to me
to examine whether such decision could be upheld by me, as
an administrative Court, on the basis of some other lawful
reasoning (see, inter alia, Pikis v. The Republic, (1967) 3 C.L.R.
562, 574 and Spyrou and Others (No. 1) v. The Republic, (1973)
3 C.L.R. 478, 484).

As regards costs, I order that the Republic should pay to the
applicant £20 towards his costs.

Sub judice decision annulled.
Order for costs as above.
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