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[TRIANTAFYLLIDES, P., STAVRINIDES, L. LOIZOU,
. - . A. LOIZOU, MALACHTOS, J1.)

THE REPUBLIC OF CYPRUS, THRQUGH
. 1. THE MINISTER OF FINANCE,
2. THE COMMISSIONER OF INCOME TAX,

Appellants,
and

DEMETRIOS DEMETRIADES, )
Respondent.

{Revisional Turisdiction Appeal No. 141).

Income Tax Law, 1961 (Law 58 of 1961) section 21—Whether
unconstitutional as being contrary to Articles 24.1 and 28.1
of the Constitution.

Income Tax—Wife's income~Section 21 of Income Tax Law,
1961 (Law 58 of 1961)—Taxing, thereunder, husband on the
combined total of his and his ‘wife’s income derived from sour-
ces other than from her own labour-—Whether it contravenes
Articles 24.1 and 28 of the Constitution.

Equality—Principle of equality—Fiscal equality—Articles 24.1 and
28 of the Constitution—Section 21 of the Income Tax Law,
1961 (Law 58 of 1961)—Whether unconstitutional as being
contrary to the aforesaid Articles.

Judicial precedent—Doctrine of—Overrulling of precedent—Whe-
ther with prospective or retrospective effect—Judgments of
formerhSupreme Constitutional Court—Not binding on present
Supreme Court sitting either on Appeal or as a Full Bench—
But binding on Judges of the Supreme Court sitting alone un-
der 5. 11 (2) of the Administration of Justice (Miscellaneous
Provisions) Law, 1964—Mikrommatis v. The Republic, 2
R.S.C.C. 125 to the effect that aggregation of the income of a
wife, from sources other than from her own labour, with that
of her husbend, for income tax purposes, was not unconsti-
tutional—Whether correctly decided.

Income Tax—Assessments—Objection thereto—Determination of,
by applying legislation which was not in force at the material
time—Namely ‘section 22 of the Income Tax Laws 1961-1969,
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instead of section 21 of the Income Tax Law, 1961, which

was the legislation properly applicable thereto—Validity of
assessments.

Administrative Law—Administrative Act—Qbjection to income tax

assessments—Determination of—Failure to apply the correct
Law to relevant facts—Validity of assessment.

Equality—Discrimination—Discrimination on the ground of sex—

Articles 6 and 28 of the Constitution.

Right to marry—Article 22 of the Constitution.

The respondent in this appeal was assessed by the Commis-
sioner of Income Tax to pay tax on the combined total of his
income received by way of salary, and the income of his wife,
derived from the letting of shops and flats, for the years of
assessment 1962 to 1968.

Upon a recourse by the respondent against the above assess-
ment the trial Judge annulled the sub judice assessments after
holding:

(a) That the income of the wife of the respondent from
rents of flats and shops is not earned income as provid-
ed by section 22(1)* of the Income Tax Laws 1961 to
1969 but income from property and, therefore, should
not be taxed separately.

(b) That section 22 of the Income Tax Laws 1961-1969
and all other similar earlier tax provisions are unconsti-
tutional as being contrary to Articles 24 and 28 of the
Constitution.

In deciding as above the trial Judge stated that Judges of
the Supreme Court, sitting alone, are not bound by decisions
of the former Supreme Constitutional Court and that, there-
fore, he was not bound by the second leg of the decision of
the latter Court in Mikrommatis v. Republic, 2 R.S.C.C, 125,
and he could depart from it.

Paragraph (b) above was the subject of an appeal by the
Republic (through the Minister of Finance and the Commis-
sioner of Income Tax) and paragraph (a) was the subject of a
cross-appeal by the respondent—taxpayer.

* Quoted at p. 227 post.
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Held, {A. Loizou J., dissenting) that the sub judice assess-
ments must be annulled.

{A) Per Triantafyllides, P., Stavrinides, J., concurring:

{1) That in determining the objections of the respondent
for the years of assessment 1961-1968 the appellant Com-
missioner has applied the new section 22 of the relevant le-
gislation, and not sections 21 of Gr. C. Ch. Laws 18/62 and
9/63 and the old section 21 of Law 58/61, which were in
force, at the material time, in relation to the years of assess-
ment concerned; that by doing so the Commissioner has failed,
in taking administrative action in relation to the matter before
him, to apply the correct law to the relevant facts, and he ‘has
instead based himself on a provision, the said section 22,
which was enacted in 1969 and which was, therefore, inappli-
cable in respect of the years of assessment 1961-1968; that,
as a result, instead of deciding whether or not the affected in-
come of the wife of the respondent was income derived by
her in the exercise of the right safeguarded under Article 25
of the Constitution, he examined the nature of such income
from a much narrower angle, on the basis of whether or not
it was “carned income” as defined in the income tax legisla-
tion; and that, consequently, the sub judice assessments have
to be, and are hereby, annulled as being legally defective.

(2) That the issue of the validity of the new section 22 of
Law 58/61, which was not applicable to the assessments in
question and which is not part of the legislation enacted on
the basis of the decision in the Mikrommatis case will be left
entirely open.

(B} Per Malachtos, 1., L. Loizoz.;, J., concurring:

(1) That section 21 of the Income Tax Law, 1961 (now
section 22 of the Income Tax Law, 1961-1969) is unconsti-
wutional as being contrary to Articles 24.1 and 28.1 of the
Constitution; that the argument that a husband and wife are
considered as one financial unit and that the object of the Law
is to make the husband a channel through which the collec-
tion of tax in respect of the income of his wife is effected can-
oot stand (Hoeper v. Tax Commission of Wisconsin, 76 Law.
Ed. US. 248 and Case No. 9 of 1957 of the Federal Consti-
tutional Court of the Federal Republic of Germany adopted

‘and followed).

215

1977
Sept. 8

REPUBLIC
(MINISTER OF
FINANCE
AND ANOTHER)
V.
DEMETRIOS
DEMETRIADES



1977
Sept. 8
REPUBLIC
(MINISTER OF
FINANCE
AND ANOTHER)
V.
DEMETRIOS
DEMETRIADES

{2) That the said section 21 contravenes Article 24.1 of
the Constitution, which provides that every person is bound
to contribute according to his means towards the public bur-
dens, by imposing on a married man the liability to contribute,
in addition to his own means, for the means of somebody else.

(3) That the said section contravenes Article 28 of the
Constitution which provides for equality before the law and
against discrimination; that the addition of the income of the
wife from other sources than from her own labour, to the in-
come of her husband, results to unequal treatment between
married men depending on whether their wives derive income
from their own labour or from their own property; that, fur-
thermore, a married man whose wife derives income from her
awn property, since the reduction of the scales for bachelors,
as a result of Panayides v. Republic (1965) 3 CL.R, 107, en-
joys his income 10 a lesser extent than an unmarried man; and
that likewise it resnits to unequal treatment between married
and unmarried women.

{4) That in view of the judgment in the appeal that section
21 of the Income Tax Law 58/61 is unconstitutional, an exa-
mination as to whether income from rents of flats and shops
of the wife of the respondent, is earned income, as provided
by section 21 (2) of the law, or not is rendered superfluous.
In fact, counsel for the respondent clearly stated that if the
appeal were decided in his favour he would not insist on the
cross-appeal.

. On the question whether the trial Judge was entitled to de-
part from the decision in the Mikrommatis case (supra) or
whether he was bound to follow it:

{A) Per Triantafyllides, P., Stavrinides, J., concurring:

(1) That a Judge of this Supreme Court acting under sec-
tion 11 (2) of the Administration of Justice (Miscellaneous
Provisions) Law, 1964 (Law 33/64) is, certainly, not to be
regarded, in any way at all, as an “inferior court’” in relation
to a Full Bench of the Supreme Court; that he is bound, how-
ever, because of the doctrine of precedent, by the decisions
of a Full Bench of this Court—{and of the Supreme Consti-
tutional Court and of the High Court of Justice as its pre-
decessors)-—simply for the sake of ensuring, as much as pos-
sible, certainty regarding the law in force, since his decisions
are not of a final nature, in the sense that they are subject to
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an appeal, whereas those of a Full Bench of this Court, as
well as those of the Supreme Constitutional Court and of the
High Court of Justice, are, indeed, of a final nature.

{2) That a Full Bench of this Court can reverse its own
casc-law, as well as that of the Supreme Constitutional Court
and of the High Court of Justice, on the same basis on which
the House of Lords in England can do likewise. '

(3) That it was not open, in the present case, to the learn-
ed trial Judge, not to follow, and to instead reverse, the deci-
sion in the Mikrommatis case; that he was, of course, per-
fectly entitled to put on record in his judgment his opinion
that the Mikrommatis case had been wrongly decided, but
having done so he was bound to follow it, leaving the matter
of its possible reversal to be dealt with, if need be, by a Full
Bench of this Court on appeal.

{B) Per Malachios, J., L. Loizou, ]., concurring:

(1) That, no doubt, this court in its appellate jurisdiction

is not bound to follow the decisions of the former Supreme
Constitutional Court, or even its own decisions, and can al-
ways depart from them, when, of course, there are good rea-
sons for doing so (see in this respect Constantinides v. The
Republic (1969) 3 C.L.R. 523).

{2) That the Cyprus Courts regard judicial precedent as
a source of law and the decisions of the Supreme Court are
binding on all courts; that the present case was tried in the
first instance by a Judge of this Court whose decision is not
final and conclusive but is subject to appeal; that the decision
in Mikrommatis case was issued by the former Supreme Con-
stitutional Court, which was constituted of three judges and
which, according to Article 146.1 of the Constitution had ex-
clusive jurisdiction to adjudicate finally on a recourse made
to it on a complaint that a decision, an act or omission of any
organ, authority or person, exercising any executive or admi-
nistrative authority, was contrary to any of the provisions of
the Constitution or of any law or was made in ¢Xcess or abuse
of powers vested in such organ or authority or person; that the
trial judge in the present case was certainly entitled to express
his disagreement with the decision of the Supreme Constitu-

" tional Court but was bound to follow it; and that the decision

of the former Supreme Constitutional Court should be regard-
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ed equivalent to the decision of the Supreme Court sitting
cither on appeal or as a Full Bench in its Revisional Jurisdic-
tion and so it creates a judicial precedent,

(C) Per A. Loizou, 1,

(1) That the doctrine of judicial precedent is part and par-
cel of our judicial system as being the necessary basis for pro-
viding a degree of certainty as to the law, in order to show a
consistency in judicial pronouncements and at that an equality
of treatment before the law, and the means for the develop-
ment of legal rules in a disciplined and regular manner; that
the doctrine of precedent, however, particularly so in matters
relating to constitutional and administrative issues should be
more liberal than the manner in which it was applied under
the Common Law system from which we inherited same until
1966 when the House of Lords introduced a more liberal
approach to the binding effect of their own precedents on
themselves.

(2) That subordinate courts, and with it is meant District
Courts and Assize Courts, are bound by the existing judicial
precedent of superior courts, and as far as such subordinate
courts are concerned, the Supreme Court whether sitting as a
Full Bench or in Benches of three, should be deemed as a
superior court.

(3) That the Supreme Court is entitled, being the highest
Court of the land entrusted with both original and appellate
jurisdiction, concerned with the interpretation of the Constitu-
tion and having exclusive jurisdiction on :Administrative Law
matters, to depart from precedent if it is of opinion that they
are wrong or that changed political, economic and social de-
velopments call for a review of its previous approach, particu-
larly so in matters of Constitutional and Administrative Law,;
and that it should, however, be reluctant and cautious to de-
part from precedent and should always be guided by the fact
that such a departure should not interfere retrospectively with
contractual relations and fiscal arrangements. (With regard to
precedent in Criminal Law matters, see the case of The Re-
public v. Nicolaos Sampson {1977) 2 C.LR. 1 at p. 80).

{4) That the approach of the learned trial judge was that
since the then Supreme Constitutional Court was exercising
original jurisdiction similar to that exercised by a single judge
of the present Supreme Court trying a case on administrative
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law under the provisions of Law 33/64, the doctrine of judi-
cial precedent did not apply as in its various manifestations
operates so as to bind Courts in the lower line of the Iadder
of hierarchy of Courts; that, consequently, it assimilated the
status of the then Supreme Constitutional Court vis-g-vis the
exercise of the same jurisdiction under the aforesaid section 11
by one of the judges of this Court to that of a High Court
Judge in England who are not bound by judgments of their
colleagues in the High Count but are merely of a persuasive
authority; that there cannot be such comparison as the Supreme
Constitutional Court had exclusive jurisdiction and, though
exercising its jurisdiction in the first instance, had the final
word on the subject, whereas when a Judge of the Supreme
Court today exercises the same jurisdiction in the first in-
stance, his judgment is subject to appeal to the Full Bench
of the Court; that imespective, therefore, of the equal status
of a judge of this Court with his colleagues, yet the fact that
the judgment of such a judge is subject to appeal to the Full
Bench of the Supreme Court, leads to the conclusion that such
a judgment must be treated for the purposes of the doctrine
of judicial precedent as being governed by the same principle
that applied to the cases of Courts of first instance being
bound by the decisions of Appellate Tribunals.

On the question whether the Mikrommatis case was correct-
Iy decided:

{A) Per Triantafyllides, P., Stavrinides, l., concurring.

(1) That having carefully considered the ratio decidendi of
the decision in the Mikrommatis case, supra, in the light of
the correct application of the principle of equality—with par-
ticular reference to such application to matters of taxation and
of social and economic policies—and having, also, examined
the said ratio decidendi from the angle of its compatibility with
the enjoyment of the right to marry, and that, having further,
taken judicial notice of the relevant social conditions existing
at the material time, this Court (Triantafyllides, P., Stavrinides,
J., concurring) has come to the conclusion that the decision
in the Mikrommatis case was a correct one at the time when
it was reached, on December 11, 1961, and that it was not
inconsistent with Articles 24 and 28, or with Article 22, of
the Constitution; and that, consequently, the relevant legisla-
tion, which was based on the said decision, was not unconsti-
tutional at the time when it was enacted.

{2) That, for the time being, the issue of whether or not,
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because of intervening factual and legal developments, the de-
cision given in the Mikrommatis case, and embodied in legisla-
tion based on it, has to be treated as being no longer valid will
be left entirely open; that this course was adopted not only
because there is not, in the present case, material before the
Court, concerning factual and legal developments after the de-
cision in the Mikrommatis case, as should lead the Court to
the definitive conclusion that it is imperative to overrule it,
but, also, because, even assuming that it were to be overruled,
these are no adequate factors before the Court in order to be
enabled to pronounce whether it is to be overruled only pros-
pectively or retrospectively too, and, if so, as from what time
in the past.

{(B) Per Malachtos, 1., L. Loizou, J., concurring:

That the Mikrommatis case should be reversed; that the
Supreme Constitutional Court wrongly decided ihat the addi-
tion of the income from property of a married woman, re-
sulting from the application of section 19 of Cap. 323, to that
of her husband, was a reasonable distinction based on the in-
trinsic nature of the community of life existing between spou-
ses, and did not amount to a discrimination on the ground of
sex; and that section 19 of Cap. 323, ought to be declared as
unconstitutional for the reasons explained above.

{C) Per A. Loizou, J1.:

That the Mikrommatis case was correctly decided and the
reasons given in that case are still holding good.
: Appeal dismissed.

Cases referred to:

Mikrommatis and The Republic, 2 R8.C.C. 125, at pp. 131,
132;

Hoeper v. Tax Commission of Wisconsin, 76 Law. Ed. 248;

Attorney-General of the Republic v. Ibrahim, 1964 C.LR.
195 at p. 233;

-Board of Registration of Architects and Civil Engineers v.

Kyriakides {(1966) 3 CL.R. 640 at p. 654;
Matsis v. The Republic (1969) 3 CL.R. 245 at p. 258;
Fekkas v, Electricity Authority of Cyprus (1968) 1- CL.R.
173 at pp.183-184; )
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Vita-Ora Co, Ltd. v. The Republic (1973) 3 CL.R. 273 at p.
280;

Leitch v. Emmott [1929] 2 K.B. 236 at p. 247;

Elmhirst v. Commissioners of Inland Revenue [19371 2 Q.B.
551;

Pikis v. The Republic (1965) 3 CL.R. 131 at p. 149;
Doe d. Wetherell v. Bird [1834] 2 Ad. & El 161 at p. 166;
Rolls v. Miller [1884] 27 Ch. D. 71 at p. 88;

Noddy Subsidiary Rights Co. Ltd. v. Inland Revenue Commis-
sioners [1966] 3 Al E.R. 459 at p. 470;
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801, 820;
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p. 137; [1976] 2 Al E.R. 721 at p. 741;

Zimmerman v. Grossman [1971] 1 All ER. 363;
Boys v. Chaplin [1968] 1 All E.R, 283 at p. 296;

Jones v. Secretary of State for Social Services, Hudson v. Se-
cretary of State for Social Services [1972] 1 Al ER, 145
at pp. 149, 174, 196;

In re Harper and Others v. National Coal Board [1974] 2
W.L.R. 775 at pp. 777, 780, 781;

Smith v. Central Asbestos Co. Lid. [1973] A.C. 518;
R. v. Gould [1968] 2 Q.B. 65 at pp. 68-69;

R. v. Newsome, R. v. Browne [1970] 3 All ER. 455 at pp.
457-458;

United States v. South Buffalo Railway Company, 92 Law.
Ed. 1077 at p. 1081;

Green v. United States, 2 L. Ed. 2d 199 at pp. 220;

States Board of Insurance v. Todd Shipyards Corporation, 8
L. Ed. 2 d. 620 at p. 625;

United States v. Barnett, 12 L. Ed. 2d 23 at p. 36;
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Weinberger v. Wiesenfeld, 43 L. Ed. 2d 514 at p. 519;
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Jimenez v. Weinberger, 41 L. Ed. 2d 363; ~

Xinari am_; The Republic, 3 R.S.C.C. 98 at pp. 100-101;
Hiji Kyriacos and Sons Lid., S RS8.C.C. 22 at p. 27;
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Desist v. United States, 22 L. Ed. 2d 248 at pp. 254-256;
Katz v. United States, 19 L. Ed. 2d 576;
Cipriano v. City of Houma, 23 L. Ed. 2d 647 at pp. 651-652;

City of Phoenix v. Kolodziejski, 26 L. Ed. 2d 523 at pp. 530-
531;

Hill v. Stone, 44 L. Ed. 2d 172 at p. 181;

Jones v. Secretary of State of Social Services [1972] A.C. 944
at pp. 1026-1027;

Pavlides v. The Republic (1967) 3 C.LR. 217 at pp. 229-230;
Defrenne v. Societe Anonyme Belge de Navigation Aerienne

(Sabenna) (Case 43/75) {(1976) 2 CM.L. R. 98 at p. 128.

Appeal and cross-appeal.

Appeal and cross-appeal against the judgment of a
Judge of the Supreme Court (Hadjianastassiou, J.) given
on the 27th April, 1974 (Revisional Jurisdiction Case No.
160/70) whereby the income tax assessments relating to
the income of the respondent in respect of the years of
assessment 1962 to 1968 were annulled on the ground
that the relevant legislative provisions concerning taxa-
tion of income, on which the assessments had been based,
were unconstitutional.

A. Evangelou with A. M. Angelides, Counsel of the
Republic, for the appellants.

A. Triantafyllides, for the respondent.

Cur. adv. vult.

The following judgments were read:-

MALACHTOS, J.: This is an appeal by the Attorney-Ge-
neral of the Republic against the second part of a first
instance decision® of a Judge of this court in Recourse No.
160/70 whereby it was decided that section 22 of the
Income Tax Laws 1961-1969 and all other similar earlier
tax provisions are unconstitutional as being contrary to
Articles 24 and 28 of our Constitution.

* Reported in (1974) 3 C.L.R. 246,
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In the first part of his said decision, which is subject
to cross-appeal, the trial Judge held that the income from
rents of flats and shops of the wife of the respondent in
this appeal, is not earned income as provided by section
22(1) of the Income Tax Laws 1961 to 1969 but income
from other property and, therefore, should not be taxed
separately.

The respondent in this appeal was assessed by the Com-
missioner of Income Tax to pay tax on the combined total
of his income received by way of a salary and the income
of his wife from rents for the years of assessment 1962 to
1968, inclusive. To these assessments the respondent filed
an objection with the Commissioner of Income Tax which
he based on the following two grounds. o

(i) that the income of his wife should be considered
as having been derived through exercise of her
right guaranteed under Article 25 of the Consti-
tution i.e. through trade or business; and

(ii) if the above ground is not considered as correct,
then the relevant enactment providing for the
separation of the wife's income derived from
profession, trade or business, as distinct from
income from other sources, is unconstitutional,
contrary to Articles 24 and 28 of the Constitu-
tion. In this respect the case of Argyris Mikrom-
matis and The Republic, 2 R.S.C.C. 125,
should be reconsidered so that the wife’s income
from whatever source should be separately tax-
ed. -

The Commissioner rejected the objection of the respon-
dent and relied on section 22(2) of the Income Tax Laws
1961 to 1969 and sections 13(3) and 20(§) of the Taxes
{Quantifying and Recovery) Law, 53/1963 as amended.

Since the assessments in question referred to a number
of years of assessment different laws applied and so I con-
sider it convenient at this stage to refer to them.

1. For the year of assessment 1962 section 21(1) (2)
of the Greek Communal Law for Imposition of Personal
Contributions on Members of the Greek Community, Law

-18/62, applies. This section reads as follows:
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Malachtos, J.

*21. (1) The income of a married woman living with
her husband shall, for the purposes of this Law, be
deemed to be the income of the husband and shall be
charged in the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife bears to the total income of the
husband and wife notwithstanding that assessment
has not been made upon her.

(2) For the purposes of sub-section (1) of this
section, the expression ‘income of a married woman’
shall include any income other than income derived
by a married woman from the exercise of the right
safeguarded under Article 25 of the Constitution.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
assessed in her own name in respect of income re-
ceived in her own right but chargeable on her hus-
band where the husband is absent from the Repub-
lic”.

2. For the years of assessment 1963, 1964 and 1963
section 21(1) (2) of the Greek Communal Law for Impo-
sition of Personal Contributions on Members of the Greek
Community, Law 9/63, applies. This section is identical
to section 21(1) (2) of the Greek Communal Law 18/62.

3. For the years of assessment 1966, 1967 and 1968,
section 21(1) (2) of the Income Tax (Foreign Persons)
Law, 58/61, as amended by Laws 4/63 and 21/66 ap-
plies. This section is also identical to section 21(1) (2) of
the Greek Communal Law 18/62.

This section 21(1) (2) in 1969 was amended by section
15 of Law 60/69 and it is now section 22(1) (2) of the
Income Tax Laws 1961 to 1969 but it does not apply in
the present case since the years of assessment, as regards
the respondent, are up to 1968. In view of the fact that
the Commisioner in rejecting the objection of the respon-
dent relied on the new section 22 of the Law, reference
was made to it both by counsel in their respective address-
es and the trial courtin its judgment but it was made

226



10

15

20

25

30

35

40

abundantly clear in the course of the proceedings that the
material section of the law involved in the recourse was
section 21 of Law 58/61, as amended by Laws 4/63 and
121/ 66. Section 22 of the Law as amended reads as fol-
OWS: ,

“22(1) The earned income of a married woman liv-
ing with her husband shall, for the purposes of this
Law, be assessed separately on her.,

(2) Any income other than earned income de-
rived by a married woman living with her husband
shall, for the purposes of this Law, be deemed to be
the income of the husband and shall be charged m
the name of the husband:

Provided that the wife may be required to pay
that part of the total tax charged upon the husband
which bears the same proportion to that total tax as
the income of the wife charged in the name of the
husband bears to the total income of the husband
and wife charged on the husband notwithstanding
that assessment has not been made upon her.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
assessed in her own name in respect of income re-
ceived in her own right but chargeable on her hus-
band where the husband is absent from the Repub-
lic™.

Section 21 of Law 58/61 was enacted as a result of the
decision in Mikrommatis case, supra, whereby the then
Supreme Constitutional Court drew the distinction’ be-
tween the wife’s income from labour and the wife’s income
from property and held that the addition of the former
income to that of the husband is unconstitutional whereas
the addition of the latter income to that of the husband is
not unconstitutional.

Before the above decision in Mikrommatis case all the
income of the wife, from any source, whatsoever, was
added to that of the husband for income tax purposes un-
der section 19 of the Income Tax Law, Cap. 323. This
section reads as follows:

“19(1) The income of a marriéd woman living with
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her husband shall, for the purposes of this Law, be
deemed to be the income of the husband and shall
be charged in the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife bears to the total income of the
husband and wife notwithstanding that assessment
has not been made upon her, '

(2) If either a husband or a wife makes written
application to that intent to the Commissioner before
the 31st January in the year of assessment, returns
of income shall be required to be rendered by the
husband and wife separately in the year of assess-
ment and in subsequent years until the application
is revoked and the amount of the tax chargeable on
the husband pursuant to subsection (1) shall be ap-
portioned between the spouses in such manner as to
the Commissioner appears reasonable and the
amounts so apportioned shall be assessed and
charged on each spouse separately.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
assessed in her own name in respect of income re-
ceived in her own right where the husband is absent
from the Colony”.

In the Mikrommatis case the applicant who was a farm-
er residing at Astromeritis on the 2nd March, 1961, after
some correspondence with, and meetings at, the Income
Tax Office, was informed that the income tax payable by
him in respect of the years 1954-1960, both inclusive,
amounted to £74.- odd. It was the allegation of the ap-
plicant that the assessment of his income and the resulting
tax were made arbitrarily as, during those years, he did
not earn any taxable income. The applicant subsequently
alleged, by leave of the court, that section 19 of the In-
come Tax Law, Cap. 323, was unconstitutional as contra-
vening Articles 6, 24 and 28 of the Constitution. The
reasons for judgment of the court appear at pages 130 to
132 of the report and the relevant part reads as follows:

“In the opinion of the Court the term ‘equal be-

228

1



15

20

30

35

40

10

25°

" fore the law’ in paragraphll of Article 28 does not

~convey the notion of exact arithmetical equality but

it safeguards only against arbitrary differentiations
and does not exclude reasonable distinctions which
have to be made in view of the intrinsic nature of
things. Likewise, the term ‘discrimination’ in para-
graph 2 of Article 28 does not exclude reasonable
distinctions as aforesaid.

- The above view regarding ‘the applicatibﬁ of the
principle of equality applies also to the interpretation
of paragraph 1 of Article 24.

It follows, therefore, bearing in mind the intrinsic
nature of the status of marriage and the relationship
it creates between spouses, that reasonable distinc-
tions in taxation legislation between married and un-
married persons do not in principle offend against
paragraph 1 or 2 of Article 28 ‘and against paragraph
1 of Article 24.

The Court has examined section 19 of CAP 323
in the whole context of CAP 323 (including provi-
sions such as allowances in respect of children and
increased taxation on-the income of unmarried per-
sons) as well as against the background of the status
of marriage as existing in Cyprus at present and it
has come to the conclusion that, although the apph-

. cation of section 19 of CAP 323 may result in the

making of a reasonable distinction between married
and unmarried persons, it does not discriminate
against married persons, as such, and it is not, there-
fore, unconstitutional on such ground.

Coming now to the question whether the applica-
tion of section 19 of CAP 323 involves any discrimi-
nation on the ground of sex.

There is no doubt that a married woman whose in-
come is added to that of her husband and is thereby
taxed to a greater extent than if it were to be taxed
separately, enjoys the income from her property or
from her own labour to a lesser degree than any
married man taxed separately in respect of similar
income. :

In the opinion of the Court the reason for such a
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differentiation between a married woman and any
married man regarding income from property, as re-
sults from the application of section 19 of CAP 323,
is to be found in the community of life existing be-
tween spouses. The said community of life justifies
treating the spouses, when living together, as one
financial unit in this connection. Such differentiation,
therefore, is nothing more than the making by taxa-
tion legislation of a reasonable distinction based on
the intrinsic nature of the marriage and does not
amount to a discrimination on the ground of sex,

In the case, however, of a married woman not
being able, through the application of section 19 of
CAP 323, to enjoy, to the same extent as any mar-
ried man, the income from her own labour, the po-
sition is quite different. In such a case a married
woman is placed in a disadvantageous position vis-a-
vis any married man in the same profession, occupa-
tion, trade or business. Such a differentiation is not
a reasonable distinction based on the intrinsic nature
of the marriage nor is it otherwise justified. It, there-
fore, amounts to a discrimination on the ground of
sex contrary to Article 28.

In this judgment the Court has used the expres-

sion ‘income from her own labour’ as meaning in-
come derived from the exercise of the right safe- .

guarded by Article 25 of the Constitution and ‘in-
come from property’ as meaning income from all
other sources”.

The trial judge in the case in hand after hearing argu-
ments of counsel issued a long and elaborate judgment
declaring section 22 of the Income Tax Laws 1961-1969
and all other similar earlier provisions unconstitutional as
being contrary to Articles 24 and 28 of the Constitution.
In so doing he based his decision mainly on the American
case of Albert A. Hoeper v. Tax Commission of Wiscon-
sin, 76 Law. Ed. U.S. 248. At page 54 of the record the
trial judge had this to say:

“In the case of Hoeper v. Tax Commission. U.S.
Supreme Court Reports, 76 Law. Ed. U.S. 248, a
case which is on all fours with the present case, the
facts are these:- The appellant married in the year
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1927. Subsequent to his marriage he was in receipt
of income taxable to him under the income tax sta-
tute of the state, and particularly s. 71.05 (2) (d) and
s. 71.09 4(c). Under the first section, in effect, the
income of the wife shall be added to that of the hus-
band and the taxes levied shall be payable by the
husband, but if not paid by him may be enforced
against any person whose income is included within
the tax computation; and under the second section,
although married persons living together as husband
and wife were given the right to make separate re-
turns or join in a single joint return, again in either
case the tax should be computed on the combined
average taxable income of both. The wife of the ap-
pellant during the same period received taxable.in-
come, composed of a salary, interest and dividends
and a share of the profits of a partnership with which
her husband had no connection. The assessor of in-
comes assessed against the appellant a tax computed
on the combined total of his and his wife’s income as
shown by separate returns, treating the aggregate as
the husband’s income. The amount was ascertained

. and assessed and exceeded the sum of the taxes which

would have been due had their taxable incomes been
separately assessed. Appellant paid the tax and in-
stituted proceedings to recover so much of the tax
which was in excess of the tax computed on his own
separate income. He ascertained that the statute as
applied to him violated the 14th Amendment. The
Supreme Court of Wisconsin overruled this conten-
tion and confirmed the judgment for the appellees.

The question before the Supreme Court of the
United States was whether the state law, as inter-
preted and applied, deprives the tax payer of due
process and of the equal protection of the law. The
appellant says that what the State has done is to
assess and collect from him a tax, based in part upon
the income received by his wife and that such exac-
tion is arbitrary and discriminatory, and consequent-
ly, violative of the constitutional guarantees. On the
contrary, the Attorney-General submitted on behalf
of the appellees that practical considerations upon
which legislature may well have relied are sufficient
to sustain the law in question; and that under Wis-

—
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consin laws the husband still has substantial pecu-
niary advantages from the property and income of
the wife which are not possessed by other persons;
and the fact that evasion of just income taxation
(higher rates for higher incomes) would be easier if
the incomes of husband and wife were not combined
and tax assessed on this basis is a further considera-
tion supporting the law”.

It should be noted here that this appeal was allowed
by majority. :

The grounds of the present appeal are the following:

“1l., The Honourable Court wrongly decided that
section 22(2) of the Income Tax Law No. 58/61-as
amended by Laws Nos. 4/63, 21/66 and 60/69, and
the earlier corresponding provisions by virtue of
which the income from property of a married woman
living with her husband shall be deemed to be the in-
come of the husband and shall be charged in the
name ‘of him, are unconstitutional as offending
against the provisions of Articles 24 and 28 of the
Constitution. Consequently the Honourable Court
erred in Law in declaring the assessments for the
years of assessment 1962-1968 (both inclusive) null
and void and of no effect whatsoever. (The earlier
corresponding provisions are section 21(2) of the
Income Tax Law No. 58/61 as amended by Laws
Nos. 4/63 and 21/66 before its amendment by Law
No. 60/69, section 21(2) of the Greek Communal
Law No. 18/62 and section 21(2) of the Greek Com-
munal Laws Nos. 9/63, 7/64 and 2/65).

2. The Honourable Court, in considering the
question of constitutionality of section 22(2) and the
earlier corresponding provisions of the aforesaid
Laws, though guided by certain well established prin-
ciples governing the exercise of judicial control of
legislative enactments, failed to take into account
that —

(a) the power of the Legislature to classify for
the purposes of taxation is of wide range and
flexibility;
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(b)

(c)

(d)

in taxation there is a broader power of classi-
fication than in some other exercises of le-

. gislation;

absolute equahty in taxation cannot be ob-
tained and it is not required under the prin-
ciple of equality; and

in applying a Constitutional provision such
as Article 28, a Court can only interfere with
the validity of legislation if the legislative en-
actment concerned is clearly unreasonable
and arbitrary.

- 3. The addition of the wife’s income from pro-
perty to'the income of the husband for tax purposes
is neither discriminatory between sexes nor between
married men whose wives derive income from their
labour on the one hand and those who derive income
from their property on the other hand inasmuch as —

(a)

(b)

(c)

@

‘equal before the Law’ does not convey the’

notion of exact arithmetical equality but it
safeguards only against arbitrary differentia-
tions and does not exclude reasonable dis-
tinctions which have to be made in view of
the intrinsic nature of things;

it is reasonable differentiation based on the
intrinsic nature of the community of life
existing between spouses. The said commu-
nity of life in 'Cyprus- justifies treating the
spouses when living together as one financial
unit in this connection;

the ‘totalling of the income of both spouses
for income tax purposes as aforesaid does not

deserve condemnation as long as it is com--

pensated by appropriate means of correcting

" injustices such as ‘children allowances’,

‘wife’s relief” and ‘wife’s income allowance’
which take into account the real fiscal capa-

~ city of both spouses;

in the case of spouses living together there

. aré reasons for convenience and fiscal expe-

diency in treating the aforesaid income as
joint and the arrangement is justified by the
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consideration that in the normal case it is in
effect really joint, the spouses being one per-
son with common interests and responsibili-
ties. The fact that in exceptional cases a hus-
band may possibly derive no benefit from his
wife’s income from property does not inva-
lidate the relevant tax provision;

" (e) it is common feature of many systems of in-
come taxation that the household be regard-
ed as one unit for tax purposes because the
family unit is both the basic element of so-
cial life and economic reality;

(f) ‘According to his means’ in paragraph 1 of

Article 24 of the Constitution does not mean .

‘according to his income’ but according to
his fiscal capacity, which is greater in the
case of husbands whose wives derive income
from property.

4. The fact that evasion of just income taxation
would be easier if the wife’s income from property
was not combined to the income of the husband for
income tax purposes, is in it self sufficient to sup-
port the validity of the aforesaid income tax provi-
sions.

5. The Honourable Court erred in law in follow-
ing the American case of Hoeper v. Tax Commission
of Wisconsin, 284 U.S. 206 (1931) inasmuch as in
that case the relevant income tax provision of the
State of Wisconsin was found to be contrary to the
‘due process clause’ as guaranteed by the 14th
Amendment which does not correspond to anything
in either Article 24 or Article 28 of our Constitu-
tion”.

Counsel for the appellant submitted before us that in
considering the question of the constitutionality of a sta-
tute we have to be guided by certain well established prin-
ciples governing the exercise of judicial control of legisla-
tive enactments. He argued that —

1. No act of legislation will be declared void except in
a very clear case or unless the act is unconstitutional be-
yond all reasonable doubt. He referred us to the case of
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Attorney-General of the Republic v. Moustafa lbrahim,
1964 C.L.R. page 195 at page 233; The Board for Re-
gistration of Architects and Civil Engineers v. Kyriakides
(1966) 3 C.L.R. page 640 at page 654 and also Matsis v.
The Republic (1969) 3 C.L.R. 245 at page 258.

2. The courts are concerned only with the constitu-
tionality of legislation and not with its motives, policy or
wisdom or with its concurrence with natural justice, fun-
damental principles of government or spirit of the Consti-
tution. (Kyriakides case, supra, at page 654).

3. In applying a  constitutional provision such as
Article 28 a court can only interfere with the validity of
legislation if the legislative enactment concerned is clearly
unreasonable or arbitrary. He referred us to the case of
Fekkas v. Electricity Authority of Cyprus (1968) 1 C.L.R.
page 173 at pages 183-184.

4. When the constitutionality of ‘a taxation law is at-
tacked on the ground that it infringes the doctrine of equa-
lity the legislative discretion is permitted by the judiciary
a great latitude in view of the complexity of fiscal adjust-
ment; in other words, the power of the state to classify for
purposes of taxation is of wide range and flexibility.

5. In taxation there is a broader power of classifica-
tion than in some other exercises of legislation; and

6. Absolute equality in -taxation cannot be obtained
and it is not required under the principle of equality. The
principles referred to under 4, 5 and 6 have been enun-
ciated in the Marsis case.

Counsel for the appellant also submitted that the trial °

judge did not give due weight to at least the last three
principles. The object of section 21(1) (2) of the Income
Tax Law No. 58/61, as amended by Laws 4/63 and 21/
66, which is now section 22(1) (2), after the 1969 amend-
ment, is to make the husband a channel through which the
collection of tax in respect of his wife’s income is effected.
The addition of the wife’s income, from property to the
income of the husband for tax purposes is neither discri-
minatory between sexes nor between married men whose
wives derive income from their labour and those who de-
rive income from their property and this is clear from the
Mikrommatis. case. The philosophy behind the reasoning
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in Mikrommatis case that “equal before the law” in para-
graph 1 of Article 28 does not convey the notion of exact
arithmetical equality but it safeguards only against arbi-
trary differentiations and does not exclude reasonable dis-
tinctions which have to be made in view of the intrinsic
nature of things, is that this reasonable differentiation is
based on the intrinsic nature of the community of life
existing between spouses. The said community of life jus-
tifies treating the spouses when living together as one fi-
nancial unit. The expression “according to his means” in
paragraph 1 of Article 24 does not mean according to his
income but according to his fiscal capacity. The aggrega-
tion of the income of both spouses for taxing purposes is
but a technical device which does not deserve condemna-
tion since it is compensated by proper means of correcting
injustice such as children’s allowances, wife’s relief and
wife’s income allowances which take into account the real
fiscal capacity of both spouses. In our income tax legisla-
tion provision is being made for the above allowances and
reliefs,

Counsel for. the appellant also pointed out that practi-
cal considerations, such as the fact that evasion of just
income taxation would be easier if the wife’s income from
property was not combined to that of the husband, is suf-
ficient to support the validity of the relevant income tax
provisions. In other words, the object of the provision is
to frustrate tax evasion which may be achieved by trans-
ferring property from one spouse to the other thus mini-
mising the tax liability.

Lastly, counsel for appellant argued that the trial judge

" erred in law in following the American case of Hoeper and

submitted that in that case it was decided by majority that
an attempt by the Statute to measure tax on a person’s
income by reference to the income of another, is contrary
to due process as guaranteed by the 14th Amendment. The
due process clause in the 14th Amendment does not cor-
respond to anything in Article 24 or Article 28 of our
Constitution. The trial judge seems to-have overlooked
this important point.

Another reason for which the trial judge cught not to
follow the Hoeper's case is that in Cyprus we have the dlS-
tinction which is made in Mikrommatis case.
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* On the other hand, counsel for the respondent by able
and extensive arguments supported the decision of the
trial Judge that declares unconstitutional section 21 of the
Income Tax Law 1961 (now section 22 of the Income Tax
Laws 1961 to 1969). He submitted that as the law stands
today the decision of the Supreme Constitutional Court in
Mikrommatis case has to be reconsidered or extended be-
cause it creates more discrimination today than at the time
it was decided when under the then existing-legislation an

unmarried person was paying more tax than a married '

one. This distinction ceased to exist after the decision of
this court in the case of Panayides v. The Republic (1965)

-3 C.L.R. 107 where it was decided that it is not reason-

able to make in Cyprus a distinction between married and
unmarried persons in so far as the 11ab111ty to pay perso-
nal tax, of the nature for which provision is made in Ar-
ticle 87 of the Constitution, is concerned, nor does such a
distinction has to be made in view of the intrinsic nature
of things. The court was of opinion that as such distinc-
tion not being a reasonable one to make and not being
one- which has to be made in view of the intrinsic nature
of the status of a bachelor, contravenes Article 28 and

" paragraph 1 of Article 24 of the Constitution and, there-

fore, the relevant legislative provision in question, namely,
section 20 of Schedule A to Law 16/61 and paragraphs

. 1 and 2 of the table of rates of taxation attached thereto,

are unconstitutional.

Counsel for the respondent also submitted that another
category is between married women as such. A married
woman who derives income from property is- placed in a
worse position than a married woman who has income
from labour. She has to pay more tax.

Counsel for the respondent further submitted that on
the same grounds on which the Supreme Court of the
United States in Hoeper's case declared the law to be

unconstitutional, this court must also declare .section 21 -

of the law to be unconstitutional. He also referred us to
Case No. 9 of 1957 of the Federal Constitutional Court
of the Federal Republic of Germany and made available
to us the full report translated in Engllsh

In that case a provision similar to our section 21 of
Law 58/61, i.e. section 26 of the Income Tax Act of the

237

1977
Sept. 8
REPUBLIC
(MINISTER OF
FINANCE
AND ANOTHER)
V.
DEMETRIOS
DEMETRIADES

Malachtos,* J.



1977
Sept. 8
REPUBLIC
(MINISTER OF
FINANCE
AND ANOTHER)
V.
DEMETRIOS

DEMETRIADES

Malachtos, J.

Federal Republic of Germany, as reenacted on 17th Ja-
nuary, 1952, in connection with section 43 of the Income
Tax Implementation Order was declared by the Federal
Constitutional Court as unconstitutional. This section is
as follows:

1. Married couples will be assessed jointly in so far
as both are liable to tax without restriction and
do not permanently live apart from one another.
These conditions must have existed for at least
four months within the period of assessment.

2. On a joint assessment the income of the husband
and that of the wife are to be added together.

Section 43 of the Income Tax Implementation Order is
as follows:

“Income from paid employment of the wife in a
trade unconnected with the husband is excluded on
joint assessment”,

The facts of this case are shortly as follows: Mr. and
Mrs. S. were assessed jointly for the year 1951 under sec-
tion 26 of the Income Tax Act by virtue of a notice of
assessment from the Fiscal Court. The husband, as a re-
tired civil servant, was receiving a pension and the wife
had income from her retail business. Mr. and Mrs. S.
appealed against the assessment order; they objected pri-
marily to their joint assessment as they thereby had to pay
more tax owing to the progressive graduated tariff than
on a separate assessment. The Fiscal Court rejected the
objection as unfounded in so far as it related to joint
assessment. Mr. and Mrs. S, then lodged a further appeal
which after various procedural stages reached the Federal
Constitutional Court for its decision. The grounds of ap-
peal were that section 26 of the Income Tax Law 1951
was contrary to Article 3 of the Basic Law (Constitution)
as by the differential treatment of married persons under
section 43 of the Income Tax Implementation Order the
income of a wife from paid employment is excluded on a
joint assessment whilst the income of the husband, on the
other hand, is not, and also as against Article 6 of the
Basic Law. These two Articles read as follows:

Article 3(1) All persons shall be equal before the
Law.
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(2) Men and women shall have. equal
rights.

(3) No one may be prejudiced or favoured
because of his sex, his parentage, his
race, his language, his homeland and
origin, his faith or his religious or
political Opll].IOIIS

Artlcle 6(1) Marriage and family enjoy the special
protectlon of the Law.

Similar arguments to those advanced by Counsel for the
appellant in support of his case, were advanced by the
Federal Taxation Minister of the -Federal Republic of
Germany. The Federal Constitutional Court in its decision
stated that:-

The subject matter of the constitutional examination is
not the question whether from an abstract angle the joint
assessment Of any two or more persons generally, or of
spouses, in particular is compatible with the Basic Law,
but rather it is a question of whether the joint assessment
of a husband and wife is unconstitutional within the scope
of the Income Tax Act of 1951 which is based on the
progressive taxation of the individual tax payer. From a
constitutional point of view, it might be unjustifiable to

_base taxation instead of on the income of a single person

on the sum of the income of several persons living within
the household community either generally by selecting the
principle of household taxation or by introducing a pro-
portionate tariff whilst at the same time maintaining the
principle of individual taxation. In such instance the de-
cisive factor is that on account of being jointly assessed,
a husband and wife in view of the progressive taxation
scale demgned with the productlve capamty of the indivi-
dual in mind, are in the final result>in a worse position

‘than other persons, the joint and several liability asso-

ciated with joint assessment being an additional factor.

In this system of modern income tax law based on the

principle of individual taxation the two cases of joint
assessment constitute an alien element. Up to the -end
of the First World War joint assessment was financial-
ly of little relevance both for the tax payer and also
for the State as the progressive scale was minimal and
the tax rates remained low. Only after the thought had
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become established that, with direct taxes the equitable
nature of the tax system required a more precipitous
progressive graduation of the tax scale and since such
graduation has led to a considerable gap between the
highest and the lowest tax rate, has a severe addi-

“tional burden on married couples occurred by virtue

of joint assessment. This is, however, not offset by the
creation of several tax classes and tax free sections of in-

come for the wife and for the children incorporated into -

the scale. These allowances take account only of the in-
crease in the minimum standard of living, an increase
which is connected with the duty incumbent on the indi-
vidual tax payer to maintain the members of his family
and, therefore, changed nothing with regard to principle
of progressive individual taxation. At the same time, the
additional tax burden associated with joint assessment has
become a source of increased revenue for the State whilst
in earlier times, it merely served to simplify administra-
tion procedures. Such an additional burden on a husband
and wife tight to the state of matrimony, as is also pro-
duced by section 26 of the Income Tax Act of 1951, is

‘incompatible with Article 6(1) of the Basic Law. This.

Article places marriage and the family as the germ cell
of each human community whose significance cannot be
compared with any other human association, under the
special protection of State regulations. The legal effect of
Article 6(1) of the Basic Law is, however, not exhausted
in such functions, like many constitutional rules of law,

_in particular those that define the relationship of the citi-

zens to the State or govern communal rights. This Article
purports several functions which are associated with one
another and overlap each other. The task of the Constitu-
tional Court is to develop the various functions of the
Constitutional Rule of Law, in particular of a basic right.
In so doing preference is to be given to the interpretation
which most vigorously develops the legal effective power
of the rule of law in question. An interpretation of Article
6(1) of the Basic Law under this principle shows that it
does not only contain an acknowledgement and has an ef-
fect as a guarantee of institutions, but, rather, in addition,
simultaneously represents a Basic Rule of Law, ie., a
binding dictum for the entire sphere of Private and Public
Law affecting marriage and the family. As the basis of
family life and of the preservation and increase of the na-
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tion, marriage is under the special protection of the Con-
stitution. It is based on the equality of rights of both sexes.
The special protection of the law of the State for marriage
and the family as enacted in Article 6(1) of the Basic Law
accordingly comprises two elements:

(i) Positively the duty of the State not only to pro-
tect marriage and the family from encroach-
ment by external forces but also to promote
these two institutions by suitable measures; and

(ii) Negatively, the prohibition on the State itself
against prejudicing or otherwise adversely af-
fecting marriage.

In any event, it categorically negatively prohibits any
encroachment on marriage and the family through intru-
sive interventions by the State itself. Joint assessment can-
not be justified by stating that it is not coupled to the mar-
riage but rather to the savings achieved by joint budgeting
and to a thereby increased taxation on married couples is
merely an undesirable secondary consequence. ‘'The op-
portunity of making savings in the cost of hvmg is not,
however, taken into account in the entire remaining in-
come tax law as a factor of productive capacity; this point
of view is thus unknown to the system. Above all, how-
ever, it is not true that the increased taxation of married
couples is merely an undesired secondary consequence, for
joint assessment is not only basically bound from a legal
aspect to the marriage but rather the effect of increased
taxation thereby occurring is precisely the main purpose

of such provision. If the increased productive capacity -

owing to joint budgeting within the houschold were the
true criterion, the marital household community would
not be taxed as a unique phenomenon, the more so as it is
in no way the typical case of the household community

- made up of several persons with a free market income.
.Renunciation of joint assessment of spouses would, there-

fore, likewise not mean an injustice in comparison with
unmarried people as in the case of the latter there would
in general be no opportunity of joint budgeting by two or
more persons. It is unintelligible how the placing of mar-
ried couples in a worse taxation position is intended to
be able to be justified by the more elevated moral assess-
ment of their status on. which the method of taxation is
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based. The financial needs of the State are, however, ne-
ver a suitable reason for justifying upconstitutional tax.
Joint assessment is_said to serve the object of bringing
back the wife into the home, the educational effect as it
were, by the increased taxation burden associated there-
with restraining the wife from any occupational activity.
In fact, there can be no misgivings from a constitutional
law point of view of pursuing with a tax purpose other
than the production of revenue. In the case of joint assess-
ment of married spouses, however, the instructional effect
is quoted firstly to justify a profession which even for an-
other reason is unconstitutional. Secondly, the instruction-
al purpose itself relates to an area which is already cir-
cumscribed constitutional law decisions, in which there-
fore, the mere legislator is no longer fully free to lay down
dicta. This results both from Article 6(1) of the Basic
Law itself, as well as from Article 3(2) and (3) of the
Basic Law. From this concept follows generally the
acknowledgement of a sphere of private life which is pro-
tected from State intervention. The amount of private
freedom of decision making by married spouses also in-
cludes the decisive factor of whether a wife dedicates her-
self exclusively to the home, whether she assists her hus-
band in his profession or whether she should acquire her
own free market income. The unsuitability of the so call-
ed instructional effect to justify joint assessment also fol-
lows from the principle of the equality of rights of the
sexes under Article 3(2) and (3) of the Basic Law. The
Basic Law assumes that equality of rights is compatible
with protection of marriage and the family, with the re-
sult that the legislation may itself not assume any con-
tradiction of the two principles. The equality of rights of
women, however, includes the fact that she has the op-
portunity of achieving a free market income with the same
legal chances as every male citizen. The view that the
gainful activity of a wife is to be regarded ab initio as dis-
ruptive of marriage contradicts not only the principle but
also the text of Article 3{2) of the Basic Law. The direc-
tional purpose of the law of restraining the wife from un-
dertaking a free market activity is inappropriate for justi-
fying joint assessment. From all the above it follows that
section 26 of the Income Tax Act 1951 constitutes a pre-
judicial exceptional provision against married people and

. thereby infringes the dictum of Article 6(1) of the Basic
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Law to the detriment of marriage. The Federal Constitu-
tional Court went further and stated that-it requires no

" examination whether section 26 of the Income Tax Act

1951 is unconstitutional also under other constitutional
law aspects, in particular on account of an infringement
against Article 3 of the Basic Law, but stated that in this
connection a number of questions would be raised by the
material link of this section with section 43 of the Income
Tax Implementation Order 1951 which constitutés, ac-
cording to the desire of the legislator an essential integral
part of the overall regulations relating to the taxation of
married couples. This creates, according to the nature of
the income, an inequality within the group of married
persons, for only if the wife is a wage earner, she is as-
sessed separately but with all other. types of income of
the wife jointly. (Question of the infringement of Article
3(1) of the'Basic Law). In the Regulation there is, more-
over an unequal treatment according to sex. Only when
the wife is a wage earner she is separately assessed but if
the husband is a wage earner, assessment will be made

“jointly (Question of the infringement of Article 3(2) and

(3) of the Basic Law). In addition, doubts could exist as
to whether section 43 of the Income Tax Implementation
Order of 1951 remains within the framework of the autho-
rity. All these aspects may, however, remain undiscussed
as section 26 of the Income Tax Act as such is null and
void on account of the infringement of Article 6(1) of
the Basic Law and section 43 of the Income Tax Imple-
mentation Order of 1951 has, therefore, lost its substance.
In view of this result administrative considerations, which
have been cited to justify joint assessment, such as the

simpler identifiability of the marital community in com-

parison with other household communities and the possi-
bility 'of preventing tax manipulations among married per-
sons cannot be authoritative. This, however, does not state
that such administrative aspects are of no significance if
tax law is to be examined against the standard of Article
3(1) of the Basic Law, i.e. as to its compatibility with the
basis of the general fairness of taxation.

Counsel for the respondent finally submitted that the
reasoning behind this Decision of the Federal Constitu-
tional Court, particularly the dicta as regards Article 3
of the Basic Law, which is similar to Article 28 of our
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Constitution, offered sufficient guidance in upholding the
decision of the trial judge.

it is well settled that the Cyprus Courts in applying
administrative law follow, by way of guidance, the Case
Law of the continental countries. English and American
administrative law are not of much use, because they are
not based on the concept of the recourse for annulment
which is provided for by virtue of Article 146 of our Con-
stitution, and which has been taken from the continental
administrative law system in Europe; but American Con-
stitutional Law Jurisprudence is most useful, and is fol-
lowed by way of guidance by our Supreme Court.

In the Hoeper's case, supra, it was decided that a hus-
band cannot, consistently with the due process and equal
protection clause of the Fourteenth Amendment, be taxed
by a State on the combined total of his and his wife’s in-
comes as shown by separate returns, where her income is
her separate property and, by reason of the tax being gra-
duated, its amount exceeded the sum of the taxes which
would have been due had their separate incomes been se-
parately assessed. In other words, an attempt by the State
to measure tax on the income of a person by reference to
the income of another, is contrary to the due process
clause as guaranteed by the Fourteenth Amendment.

However, the argument of. counsel for the appellant
that the due process clause in the Fourteenth Amendment
does not correspond in anything in Articles 24 and 28 of
our Constitution, cannot stand.

In Basu’s Commentary of the Constitution of India, 5th
edition, volume 1, it is stated at page 564 that the Four-
teenth Amendment to the American Constitution says
that

. “No person shall be. .. deprived of his life, liberty
or property, without due process of law. In the re-
sult, the State cannot make any law imposing restric-
tions upon any of the fundamental rights, without
conforming to the requirements of ‘due process’.
‘Due process’ is a dynamic concept and the Supreme
Court has refused to give it any static definition.
Broadly speaking, it negatives anything which is ar-

244

I

14

2(

3

4



10

15

20

25

30

35

bitrary or shocking to the universal sense of justice
having regard to the circumstances of each case”.

One of the grounds on which the Hoeper's case was
argued and decided, was unequal treatment and discrimi-
nation.

It is also true that in the German case, supra, it was
decided that section 26 of the Income Tax Act of the Fe-
deral Republic of Germany was unconstitutional as being
contrary to Article 6(1) of the Basic Law which provides
that “marriage and family enjoy the special protection of
the State” and that this Article has no resemblance to
Article 22(1) of our Constitution, which safeguards the
right of any person reaching nubile age, to marry and
found a family, according to the law relating to marriage.

In interpreting, however, Article 6(1) of the Basic Law,
the Federal Constitutional Court stated clearly that this
Article contains the notion of equality of both sexes. Al-
though the court did not examine section 26 of the Income
Tax Act under any other constitutional law aspect, it pro-
ceeded and made certain observations which appear at the
end of its judgment which lead to the conclusion as to what
would have been the result had this section been examined
under Article 3 of the Basic Law, which is similar to
Article 28 of our Constitution.

it is worth mentioning here that Article 23 of the In-
ternational Covenant on Civil and Political Rights which
covenant was ratified without any reservation by the Re-
public of Cyprus by Law 14/69 and which came into
force on 23.3.1976, contains the very same provision to
that of Articles 6(1) of the Basic Law of the Federal Re-
public of Germany. This Article reads as follows:

“23.1 The family is the natural fundamental group
unit of society and is entitled to protection by society
and the State.

2. The right of men and women of marriageable
age to marry and to found a family shall be reco-

3. No marriage shall be entered into without the
free and full consent of the intending spouses.
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4. States Parties to the present Covenant shall
take appropriate steps to ensure equality of rights
and responsibilities of spouses as to marriage, du-
ring marriage and at its dissolution. In the case of
dissolution, provision shall be made for the necessa-
ry protection of any children”.

After careful consideration of all the above I find my-
self in full agreement with the view reached by the trial
Judge that section 21 of the Income Tax Law 1961 (now
section 22 of the Income Tax Law, 1961-1969), is un-
constitutional as being contrary to Articles 24.1 and 28.1
of our Constitution. .

It contravenes Article 24.1 of our Constitution, which
provides that every person is bound to contribute accord-
ing to his means towards the public burdens by imposing
on a married man the liability to contribute, in addition
to his own means, for the means of somebody else.

The argument that a husband and wife are considered
as one financial unit and that the object of the law is to
make the husband a channel through which the collection
of tax in respect of the income of his wife is effected, can-
not stand.

These arguments, as well as all the other arguments of
counsel for the appellant, are fully and lucidly answered
both in the Hoeper's and the German Case (supra) the
reasoning of which I fully adopt.

The situation would certainly be different in the past -

when the wife’s property, owned at the date of marriage,
or in any manner acquired thereafter, was the property of

- her husband. Her earnings and income were his, and he

might dispose of them at will. This anachronistic system
has been abolished in all civilised and modern communi-
ties. Women are declared to have the same rights as men,
including property rights of married women and these
rights in Cyprus are guaranteed by the Constitution.

It may well be worth mentioning here the following
passage from the judgment of Mr. Justice Roberts in the
Hoeper's case, which appears at page,251 of the report:

“Since, then, in law and in fact, the wife’s income is
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in the fullest degree her separate property and in no
sense that of her husband, the question presented
is whether the state has power by an income-tax law
to measure his tax, not by his own income but, in
part, by that of another. To the.problem thus stated,

what was said in Knowltorn v. Moore, 178 'U.S. 41, -

77, 44 L. ed. 969, 984, 20 S.Ct. 747, is apposite:

‘It may be doubted by some, aside from express

constitutional restrictions, whether the taxation by

. Congress of the property of one person, accompanied

with an arbitrary provision that the rate of tax shall

be fixed with reference to the sum of the property of

another, thus bringing about the profound inequality

which we have noticed,- would not transcend the li-

mitations arising from those fundamental concep-

" tions of free government which underlie all consti-
tutional systems’.

We have no doubt that, because of the fundamen-
tal conceptions which underlie our system, any at-
tempt by a state to measure the tax on one person’s
property or income by reference to the property or
income of another is contrary to due process of law

" as guaranteed by the 14th Amendment. .That which
is not in fact the taxpayer’'s income cannot be made
such by calling it income”.

This section 21 of the Income Tax Law 58/61 also
contravenes Article 28 of our Constitution, which pro-
vides. for equality before the law and against discrimina-
tion. The addition of the income of the wife from other
sources than from her-own labour, to the income of her

husband, results to unequal treatment between married.

men depending on whether their wives derive income from
their own labour or from their own property. Further-

_more, a married man whose wife derives income from her .

own property, since the reduction of the scales for bache-
lors, as a result of Panayides case, supra in 1965, enjoys
his income to a lesser extent than an unmarned man.
Likewise it resulits to unequal treatment between married
and unmarried women.

It follows from the above, that I am in disagreement
with the decision in Mikrommatis case, which, in my opi-
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nion, should be reversed. The Supreme Constitutional
Court wrongly decided that the addition of the income
from property of a married woman, resulting from the
application of section 19 of Cap. 323, to that of her hus-
band, was a reasonable distinction based on the inftrinsic
nature of the community of life existing between spouses,
and did not amount to a discrimination on the ground of
sex. Section 19 of Cap. 323, ought to be declared as un-
constitutional for the reasons I have explained above.

In view of my judgment in the appeal that section 21
of the Income Tax Law 58/61 is unconstitutional,
an examination as to whether income from rents of flats
and shops of the wife of the respondent, is earned income,
as provided by section 21 (2) of the law, or not is render-
ed superfluous. In fact, counsel for the respondent clearly
stated that if the appeal were decided in his favour he
would not insist on the cross-appeal.

A question which was raised during the hearing before
us, although not included in the grounds of appeal, was
whether the trial judge was entitled to depart from the
Mikrommatis case or whether he was bound to follow it.

No doubt, this court in its appellate jurisdiction is not
bound to follow the decisions of the former Supreme Con-
stitutional Court, or even its own decisions, and can al-
ways depart from them, when, of course, there are good
reasons for doing so (see in this respect Constantinides v.
The Republic (1969) 3 C.L.R. 523).

The Cyprus courts regard judicial precedent as a source
of law and the decisions of the Supreme Court are bind-
ing on all courts. This binding effect of judicial precedent
has been inherited from the English Judicial System. The
present case was tried in the first instance by a Judge of
this Court whose decision is not final and conclusive but
is subject to appeal. The decision in Mikrommatis case
was issued by our former Supreme Constitutional Court,
which was constituted of three judges and which, accord-
ing to Article 146.1 of the Constitution had exclusive
jurisdiction to adjudicate finally on a recourse made to it
on a complaint that a decision, an act or omission of any
organ, authority or person, exercising any executive or
administrative authority, was contrary to any of the pro-

248

10

15

20

25

3C



10

15

20

25

30

35

visions of the Constitution or of any law or was made in
excess or abuse of powers vested in such organ or autho-
rity or person. The trial judge in the present case was cer-
tainly entitled to express his disagreement with the deci-
sion of the Supreme Constitutional Court but was bound
to follow it. The decision of the former Supreme Consti-
tutional Court should be regarded equivalent to the deci-
sion of our Supreme Court sitting either on appeal or as
a Full Bench in its Revisional Jurisdiction and so it creates
a judicial precedent.

For the reasons stated above, the appeal should be dis-
missed.

On the question of costs, like the trial judge, I am of
the view that there should be made no order.

L. LOIZOU, J.: I have had the opportunity of consi-
dering the judgment of Malachtos, I. in which he has set
out the facts and referred to the authorities relied on. I
agree with his judgment and the conclusion that the ap-
peal and cross-appeal should be dismissed and there is
nothing that I wish to add.

A. LOIZOU, J.: By this appeal and cross-appeal from
the judgment of a Judge of this Court who heard in the
first instance the recourse under the provisions of section
11 of the Administration of Justice (Miscellaneous Provi-
sions) Law, 1964, Law No. 33/64, very important, con-
stitutional and legal issues connected with income tax le-
gislation, are raised.

The appeal has been filed on behalf of the Republic
against that part of the judgment of the learned trial Judge
by which it was decided that section 22(2) of the Income
Tax Laws, 1961-1969 and all other similar earlier tax
provisions by virtue of which the income of a wife from
property is added to the income of the husband for tax
purposes, are unconstitutional, as offending against Arts.
24 and 28 of the Constitution.

The cross-appeal, on behalf of the tax payer, is against
the part of the judgment by which it was decided that the
income of the wife of the tax payer (applicant before the
trial Judge and respondent in the present appeal) had not
been derived in the exercise of her right to carry on an oc-
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cupation, trade or business in the sense of Article 25 of
the Constitution and within the meaning of section 22(2)
of the Income Tax Laws, 1961-19609. It is claimed that it
was wrong to decided that his wife’s income is not in-
cluded in the notion of “income from labour” as enun-
ciated in the case of Mikrommatis and The Republic, 2
R.S.C.C. p. 125, to which extensive reference will be made
in the course of this judgment.

The facts of the case are briefly as follows: The respon-
dent in this appeal is a judicial officer of the Republic.
His wife’s income for the years of assessment 1962-1963,
1964, 1965, 1966, 1967 and 1968 consisted of rents
which, as stated by him in his objection addressed to the
Commissioner of Income Tax on the 6th March, 1970
(exhibit 2), were “derived from immovable property built
and/or developed by his wife who, in that respect, under-
took an enterprise of her own”. The said property con-
sisted of six shops at Kimon Coast, Kyrenia. The money
for their construction was secured from surrendering pro-
perty to her father, who, in return, advanced to her the
sum of £1,005 and the sum of £1,263 was lent to her
by the respondent. It also consisted of two flats at Themi-
stoclis Street, Kyrenia, built from her dividends from her
shares in the Katsellis Hotel Ltd., her rents and money
borrowed from the Bank of Cyprus. None of the above
properties formed part of the dowry given to her.

It was also claimed that the income of his wife should
be considered “as having been derived through the exer-
cise of her right guaranteed under Article 25 of the Con-
stitution, i.e. through trade or business or, if the above
submission was not correct, then the relevant enactment
providing for the separation of the wife’s income derived
from a profession, trade or business as distinct from in-
come from other sources is unconstitutional, contrary to
Articles 24 and 28 of the Constitution. In that respect,
the case of Mikrommatis and The Republic, 2 R.S.C.C.
p- 125, should be reconsidered so that the wife’s income
from whatever source should be separately taxed”.

The objection was determined by the Commissioner of
Income Tax who, by letter dated the 4th April, 1970 (exhi-
bit 3), informed the respondent that he had determined his
outstanding objections for the years of assessment 1961
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to 1968 as per attached Notices of Tax Payable. His de-
cision was based on “‘the contents of section 22(2) of the

JIncome Tax Laws, 1961 to 1969 and sections 13(3) and

20(5) of the Taxes (Quantifying and Recovery) Law 53/
1963 as amendéed”.

The relevant law in respect of the year of assessment-

1962, is section 21(1) and (2) of the Greek Communal
Chamber Law, No. 18/62, the years of assessment 1963,

. 1964 and 1965, section 21(1) and-(2) of the Greek Com-

munal Chamber Law, No. 9/63, and the years of assess-
ment 1966, 1967. and 1968, section 21(1) and (2) of Law

- 58/61, as amended by Laws 4/63 and 21/66.

" Section 21 which is found recurring identically phrased
in the aforementioned Laws, was enacted as a result of
the decision in Mikrommatis case (supra), in which the
constitutionality of section 19 of the then in force Income
Tax Law, Cap. 323, was raised and in which case the
Court decided that that section was unconstitutional, in so
far as it applied to the income of a wife from her own
labour and that it.should be applied modified accordingly.

Before quoting verbatim sub-sections (1) and (2) of
section 21, it should be stated that this section, after 1969,
was amended by section 15 of Law 60/69, and has been
re-numbered, as section 22(1) and (2), but this section
does not apply to the present case, because the years of
assessment do not go beyond 1968. Though there is re-
ference to this section 22(1) and (2) in the recourse and
the judgment of the learned trial Judge, yet it is common
ground that the material section is section 21.

Both counsel argued the case before us in relation to
the said section 21 and it is the unconstitutionality of this
section as it was before 1969 that is in issue in these pro-
ceedings and which we have to determine in this appeal
and no complaint has been made regarding the reference
to the wrong section.

As stated in The Republic v. Georghiades (1972) 3
C.L.R. 594, at p. 690, “This Court when hearing an ap-
peal from a judgment of one of its members, approaches
the matter as a complete re-examination of the case with
due regard to the issues raised by the parties on.appeal,
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or to the extent that they have been left undetermined by
the trial Judge, or in the case of a successful appeal, in
addition in the above, to the extent of the cross-appeal”.

In view, therefore, of this approach, this Court has to
decide the constitutionality of section 21 which governs the

- assessments complained of, for the years 1962-1968. To

the extent that it is relevant, it reads:-

“21.-(1) The income of a married woman living with
her husband shall, for the purposes of this Law, be
deemed to be the income of the husband and shall
be charged in the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife bears to the total income of the
husband and wife notwithstanding that assessment
has not been made upon her.

(2} For the purposes of sub-section (1} of this
section, the expression ‘income of a married woman’
shall include any income other than income derived
by a married woman from the exercise of the right
safeguarded under Article 25 of the Constitution.

(3) . »

Before proceeding any further with the issues raised in
this recourse, it is useful to quote from the judgment of
the learned trial Judge who referred therein also to the
Mikrommatis case (supra) as follows:-

“The Court, after dealing with Article 28 which
deals with equality before the law, safeguarded under
that Article, and after stating that the term ‘equal
before the law’ does not convey the notion of exact
arithmetical equality but that it safeguards only
against arbitrary differentiations and does not ex-
clude reasonable distinctions which have to be made
in view of the intrinsic nature of things, said at pp.
131-133.-

‘It follows, therefore, bearing in mind the intrinsic
nature of the status of marriage and the relationship
it creates between spouses, that reasonable distinc-
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tions in taxation legislation between married and un-
married persons do not in principle offend against
paragraph 1 or 2 of Article 28 and against paragraph

- 1 of Article 24.

The Court has examined section 19 of Cap. 323

_in the whole context of Cap. 323 (including provi-

sions such as allowances in respect of children and
increased taxation on the income of unmarried per-
sons) as well as against the background of the status
of marriage as existing in Cyprus at present and it

has come to the conclusion that, although the appli- .

cation of section 19 of Cap. 323 may result in the
making of a reasonable distinction between married
and unmarried persons, it does not discriminate
against married persons, as such, and it is not, there-
fore, unconstitutional on such ground.

Coming now to the question whether the applica-
tion of section 19 of Cap. 323 involves any discrimi-
nation on the ground of sex.

There is no doubt that 2 married woman whose
income is added to that of her husband and is there-
by taxed to a greater extent than if it were to be tax-
ed separately, enjoys the income from her property
or from her own labour to a lesser degree than any
married man taxed separately in respect of similar
income. '

In the opinion of the Court the reason for such a
differentiation between a married woman and any
married man regarding income from property, as re-
sults from the application of section 19 of Cap. 323,
is to be found in the community of life existing be-
tween spouses. The said community of life justifies
treating the spouses, when living together as one fi-
nancial unit in this connection. Such differentiation,
therefore, is nothing more than the making by ta-
xation legislation of a reasonable distinction based
on the intrinsic nature of the marriage and does not
amount to a discrimination on the ground of sex.

In the case, however, of 2 married woman not
being “able, through the application of section 19 of
Cap. 323, o enjoy to the same extent as any married
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man, the income from her own labour, the position
is quite different, In such a case a married woman
is placed in a disadvantageous position vis-g-vis any
married man in the same profession, occupation,
trade or business. Such a differentiation is not a rea-
sonable distinction based on the intrinsic nature of
the marriage nor is it otherwise justified. It, there-
fore, amounts to a discrimination on the ground of
sex contrary to Article 28’.

Finally, the Court went on:

‘In this judgment the Court has used the express-
sion ‘income from her own labour’ as meaning in-
come derived from the exercise of the right safe-
guarded by Article 25 of the Constitution and ‘in-
come from property’ as meaning income from all

"y

other sources’.

The learned trial Judge after referring extensively to
the arguments advanced, and in particular to the United
States Supreme Court case of Albert A. Hoeper v. Tax
Commission of Wisconsin, 76 Law. Bd. U.S. p. 248 and
the principles governing the question of declaring Laws as
unconstitutional came to the conclusion that “the Hoe-
per’s case was on all fours with the facts of the present
case” and in the light of the observations made therein,
adopted and followed it being in agreement with the rea-
soning behind it; and he had no doubt “that any attempt
by the Commissioner to measure the tax on one person’s
property, income or means by a reference to the income
of another is contrary to paragraph 1 of Article 24 of our
Constitution which establishes the principle of fiscal equa-
lity whereby every person is bound to contribute accord-
ing to his means towards the public burdens”.

And further down he concluded by saying that— “the
addition of the unearned income of the wife to that of the
applicant brings about the inequality safeguarded by

" Article 28 and results in a discriminatory treatment be-

tween married men who enjoy their income to a lesser ex-
tent depending on the wife’s income over which, as I said
earlier, they have no legal right. Simjlarly, a discrimina-
tion results between married men whose wives derive in-
come from their labour on the one hand and those whose
wives derive income from their property on the other
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hand”. And found thét “sub-section 2 of s. 22 and all

_other similar income tax enactments between 1961 and

1969 applied to the applicant, do not justify such differen-
tiation based on the intrinsic nature. of marriage, because
a married man is placed in a disadvantageous position
vis-a-vis any other man with the same profession, occupa-
tion, trade or business whose wife earnms-an income
through her-labour, once such differentiation is not a rea-
sonable distinction based on the intrinsic nature of the
marnage, nor is it otherwise justified, because the exaction
of tax is arbitrary”, .

The aforesaid conclusions of the learned trial judge
posed the question, as put by him, whether, in the circum-
stances of this case Mikrommatis case (supra) should be
reconsidered, as counsel on behalf of the tax payer claim-
ed, becaue it was wrongly decided, in'so far as it dealt
with this second leg of the judgment, i.e. “income from

property .

The binding effect, therefore, of judicial precedent in
our judicial system becomes an issue. On this point the
learned trial Judge said:

“I think T ought to add that in Cyprus judicial pre-
cedent may properly be regarded as a source of Law,
and the binding effect we attach to precedent is in-
herited from the English judicial system and the
Courts are bound to follow the ratio decidendi of
decided cases. In European systems, however, a Law
report is generally only persuasive and not authorita-
tive. In Cyprus, the decisions of the Supreme Court
are binding on inferior courts and as at present ad-
vised, the Supreme Court of Cyprus sitting on appeal
can change its mind and not follow precedent already
.- laid down by it in a previous case if it is of opinion
that the previous precedent was wrong (Papageor-
ghiou v. Komodromou (1963) 2 C.L.R. 221, parti-
. cularly Vassiliades, J. (as he then was) in his dissent-
ing judgment refused to follow a previous judicial
precedent relating to adverse possession of immo-

" vable property).

In Constantinides v. The Republic (1957) 3
C.L.R. 483, Triantafyllides, J. (as he then was) felt
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free to depart from precedent when dealing with the
case of Loizides and The Republic 1 R.S.C.C. 107,
quite rightly in my view, because the process of judi-
cial review of administrative acts under Article 146
is closely related with the continental countries,
whose reports, as I have said earlier, have persuasive
force only. Triantafyllides, J. had this to say at p.
976:

‘But 1 have, in this Case, considered the validity
of the relevant reasoning in the Loizides case inde-
pendenty of my past participation in its determina-
tion. My sole purpose was to decide correctly the
present Case, irrespective of past views, but, of
course, with due regard to the principle that prece-
dent should not be disturbed unless there are good
reasons for doing so. I have, in the end, reached the
conclusion that the Loizides case was correctly de-
cided’.” ’

He then deals with the Mikrommatis case,

“With this in mind and for the reasons I have al-
ready given, I turn now to Mikrommatis case, and
would make one preliminary observation about it,
that it is difficult to discern with certainty the facts
in issue, in order to extract the ratio decidendi, i.e.
that part of the judgment the reasoning of which is
essential for the determination of the facts in issue.
As I have said earlier, it is not clear whether the
facts of that case made it necessary for the Court to
decide whether the unearned income of a wife de-
rived from a source other than her labour should be
added to that of a husband for income tax purposes.
If this was not necessary in my view, then the views
expressed by the Court on that matter were obiter
and no question of a binding precedent can arise.
‘It is of course perfectly familiar doctrine that obiter
dicta, though they may have great weight as such,
are not conclusive authority. Obiter dicta in this con-
text means what the words literally signify-—namely,
statements by the way. If a Judge thinks it desirable
to give his opinion on some point which is not ne-
cessary for the decision of the case, that of course
has not the binding weight of the decision of the case,
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and the reasons for the decision’. (Flower v. Ebbw.
Vale Steel Iron & Coal Co. Ltd., [1934] K.B. 132
per Talbot J. at p. 154). '

On the other hand, if the reasons given by the
Court in Mikrommatis case—covering what has been
described by me as the ‘second leg’ of the decision—
are part of the principles involved and not merely
illustrations, then with respect, after careful conside-
ration, I find myself unable to agree with counsel for
the respondent that that decision is the law of the
land, though it might well be to the interest of fiscus
that it should be so.

It seems to me, therefore, that for the reasons 1
have given earlier, that I find myself unable to follow
that doctrine and I feel free to depart from it because
I am not bound by the said decision of the Court in
Mikrommatis case once it appears to me the right
thing to do”.

The doctrine of judicial precedent is as old as the re-
organization of our judicial system done shortly after the
British assumed the administration of the Island in 1878.
The establishment of an hierarchy of courts and the set-

* ting up of a system of law reporting have always been con-

sidered as two indispensable prerequisites to the operation
of this doctrine. The first volume of the Cyprus Law Re-
ports published under the supervision of the Judges of the
Supreme Court covers the year 1883 to the' year 1890.
In the case of Hadji Moussa v. Apostolides & Others
(1899) 5 C.L.R. p. 6 at p. 11, reference is made to a part
of a judgment cited to.them as being obiter dictum which
was defined as an incidental expression of opinion given
by the Court in the course of its judgment but not neces-
sary for the decision of the case and therefore not binding.

In the case of Ismail and Another v. The Attorney-Ge-
neral (1929) 16 C.L.R. p. 9 at p. 12, Belcher, C. J. said:

“Undoubtedly the rule of English Law as to the bind-
ing nature of the decisions of appellate tribunals
which in the absence of any clear rule of Ottoman
Law on the subject we may properly follow, is that
such a Court should in general follow the previous
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decisions of the same Court. But in exceptional cases
they are not bound to do so (Vernon v. Watson,
[1891] 1 Q.B. 400)

And at page 14 he says:

The decision is a comparatively recent one: it
stands by itself, without any line of cases bending in
its direction and without there being any subsequent
case in which it was followed: the decision is not sup-
ported by reasons other than the adoption of the ra-
tio decidendi of a District Court judgment which
when examined shows that it was based on a misquo-
tation of the text in an Qrder in Council. T feel the
greatest reluctance in overruling any prior decision
of this Court because one of its chief functions is to
build up a fabric of interpretation on whose perma-
nence the public can rely; but the fabric must be
sound as well as permanent”.

It will be helpful to refer also to the sequence in the
Constantinides case (supra). On appeal, the Full Bench of
the Supreme Court reversed the decision of Triantafyllides
J. (as he then was) and its judgment is reported as Con-
stantinides v. The Republic (1969) 3 C.L.R. 523. There
was some divergence of opinion with the details of which

I need not be concerned here, except that it was a case
concerning a scheme for educational grants for public ser-
vants existing prior to the coming into operation of the
Constitution- and which, in the Loizides case the Supreme
Constitutional Court found as a vested right but made
what it thought as being a necessary adaptation so that
such educational grants should be payable for studies to
Greece and Turkey with which Cyprus was, as it was said
therein linked by the Zurich agreement than to the United
Kingdom. Vassiliades, P. at p. 533, says the following re-
garding this adaptation:-

“But such adaptation was not ‘necessary’ in my opi-
nion, for the determination of the Loizides case
where the scheme did not fall to be applied.

Apart from the fact that such an obiter dictum

cannot be considered as a decision constituting a pre-
cedent, looking at it in the light of developments
since that time (May 1961) I take the view that it
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94).

went too far;-and it must now be adjusted. It gave,

1 think, too much emphasis to the division of the .

people of this Island into Greek and Turks with
‘close affinity to the Greek and Turkish Nations res-
pectively’.”

Hadjianastassiou J. at p. 553 after referring to the prin-
ciples governing the use of precedent as being an indispen-
sable foundation upon which to decide what is the law and

" its application to individual cases providing some degree

of certainty, went on to decide that the Loizides case was
wrongly decided.

In England from which we inherited the doctrine of
precedent, the Courts are bound by decisions of Supreme
Courts in the same hierarchy, and the Court of Appeal
and the Divisional Court are each bound by their own de-
cisions. Single Judges of the High Court are not strictly
bound by their”brothers’ decisions, but they will, as an
ordinary practice, follow them. (See Alma Sthpmg Co.
S.A. v. V.M. Salgaoncar E. Irmaos Ltd [1954] 2 Q.B.

The ruling of the House of Lords in the London Street
Tramways Co. Ltd. v. London County Council [1898]
A.C. 375 that it was bound by its own decisions has now

been. replaced by the recognition that that Court while

treating its former decisions as clearly binding, may de-
part from the previous decision when it appears right to

"do so. That is to be found in the Practice Direction of

[1966] 3 All E.R. p. 75 where it is emphasized that pre-
cedent is an indispensable foundation as providing some
degree of certainty and as being the basis for ‘orderly de-
velopment of legal rules. In departmg however from pre-
cedent, they stress that they will.bear in mind “the danger

“of dlsturbmg retrospectively the basis on which contracts,

settlements of property and fiscal arrangements have been
entered into and also the especial need for certainty as to
the Criminal Law”.

In the case of Geelong H;zrbor frust Commissignners V.
Gibbs Bright & Co. [1974] 2 W.L.R. p. 507 at p. 514,
Lord Diplock said:-

““If the legal process is to retain the confidence of the
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nation, the extent to which the High Court exercises
its undoubted power not to adhere to a previous de-
cision of its own must be consonant with the con-
sensus of opinion of the public, of the elected legisla-
ture and of the judiciary as to the proper balance
between the respective rules of the legislature and of
the judiciary as lawmakers. Even among those na-
tions whose legal system derives from the common
law of England, this consensus may vary from coun-
try to country and from time to time. It may be in-
fluenced by the federal or unitary nature of the con-
stitution and whether it is written or unwritten, by
the legislative procedure in Parliament, by the ease
with which parliamentary time can be found to ef-
fect amendments in the law which concern only a
small minority of citizens, by the extent to which
Parliament has been in the habit of intervening to
reverse judicial decisions by legislation; but most of
all by the underlying political philosophy of the par-
ticular nation as to the appropriate limits of the law-
making function of a non-elected judiciary”.

Whatever the position is, yet both the House of Lords
and the Privy Council have been reluctant to depart from
their previous decisions. (See Knuller (Publishing Printing
and Promotions) Ltd. and Others v. Director of Public
Prosecutions, [1972] 3 W.L.R. p. 143).

The position regarding the Court of Appeal is to be
found in Young v. Bristol Aeroplane Company Limited
[1944] 1 K.B. 718 where Lord Greene, M.R. at pp. 729,
730, after reviewing numerous authorities, said:

" “On a careful examination of the whole matter we
have come to the clear conclusion that this court is
bound to follow previous decisions of its own as well
as those of courts of co-ordinate jurisdiction. The
only exceptions: to this rule (two of them apparent
only) are those already mentioned which for conve-
nience we here summarize: (1) The Court is entitled
and bound to decide which of two conflicting deci-
sions of its own it will follow. (2) The court is bound
to refuse to follow a decision of its own which,
though not expressly overruled, cannot, in its opi-
nion, stand with a' decision of the House of Lords.
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- (3) The court is'not bound to follow a decision of its

own if it is satisfied that the decision was given per’

incuriam.

I should perhaps add, speaking for myself indivi-
dually, with regard to the observations in Unsworth’s
case [1940] 1 K.B. 658, mentioned in this judgment,
that I have carefully considered my own observations
there mentioned in Perkins’ case [1940]1 1 K.B. 56,
and | have come to the conclusion that the criticism
of them in Unsworth’s case is justified, and that what
1 said was wrong. What I said there formed no part
of the ratio decidendi, as will appear from a reading
of the judgment, and does not affect its validity for
that reason”.

The noble attempts of Lord Denning to persuade his
brethren to accept his view that they should not be abso-
lutely bound by previous decisions of their own if it was
clearly shown to be erroneous and so they should be able
to put it right, have been without success. (See Tiverton
Estates Ltd. v. Wearwell Ltd. [1974] 2 W.LR. p. 176).

Since independence, a new situation has been created
by the adoption of a written Constitution and the intro-
duction, through its Article 146, of the process of judicial
review of administrative acts as existing in continental
countries such as Greece, France or Germany and the es-
tablishment of a separate sector of the judicature to re-
view the exercise of administrative powers on the model
of similar courts in continental countries. The adoption of
the principles of administrative law evolved in the said
countries which could be considered as part of the science
of administrative law, can and are, generally speaking,
adopted and applied by our courts as the law governing
similar situations in Cyprus. (See Stelios Morsis v. The
Republic (1965) 3 C.L.R. p. 1). Though this judgment
does not purport to be a study of comparative law on the
question of precedent, I am inevitably compelled, in view
of the very significance of this question in the system of
any country, to have a cursory glance to the approach in
continental countries and in the United States of America
from which we have drawn extensively, on account of
their long experience in implementing and construing a
written constitution. In France for long the decisions of
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the Courts (La Jurisprudence) have been acknowledged
to play a major role in the development of the law. It has
been stated that although precedents even of superior
courts are not recognised as automatically binding, sub-
sequently either on themselves or on inferior tribunals,
this has tended to diminish and it is now generally agreed
that a decision of the Cour de Cassation, is for all intents
and purposes regarded as authoritative for the future. Yet,
deviation is not in itself a ground for quashing a decision
of a lower court and there have been famous occasions
when lower courts encouraged by writers of doctrine have
resisted innovations of the Cour de Cassation. (See Intro-
duction to Jurisprudence, 3rd ed. by Lord Lloyd, p. 712).

In the United States the principle of judicial precedent
is sometimes applied and sometimes ignored ‘in the field of
Constitutional Law. The Supreme Court at times over-
ruled decisions of long standing. (Blackstone v. Miller, 47
L. Ed. 439, was expressly overruled in Farmer's Loan &
Trust Co. v. State of Minnesota, 74 L. Ed. 371).

The question has always been posed whether the deci-
sions reflect a judicial purpose and policy of adapting con-
stitutional language by a process of construction to fit cur-
rent political, economic and social developments.

The role of stare decisis on the questions of constitu-
tional interpretation is a matter closely related to the
questions raised above. In the case of Smirh v. Allwright,
88 L. Ed. 987 at p. 998, Mr. Justice Reed said:

“In reaching this conclusion we are not unmindful
of the desirability of continuity of decision in consti-
tutional questions. However, when convinced of
former error, this Court has never felt constrained to
follow precedent. In constitutional questions, where
correction depends upon amendment and not upon
legislative action this Court throughout its history
has freely exercised its power to reexamine the basis
of its constitutional decisions. This has long been
accepted practice, and this practice has continued to
this day. This is particularly true when the decision
believed erroneous is the application of a constitu-
tional principle rather than an interpretation of the
Constitution to extract the principle itself”.
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In Greece, the prevaﬂmg view is that judicial precedent
is not included among the sources of law. They do not
create law but they apply the existing laws and in matters
relating to administrative law it is recognised that the de-
cisions of administrative courts, and-in particular of the
Council of State, offer valuable assistance in the explora-
tion of administrative law and the clarification of many
of its principles but they do not constitute a source of ad-
ministrative law. (See Stasinopoullos, the Law of Admini-
strative Acts, 1951, p. 20).

The aggregate effect of the position regarding judicial

.precedent in the countries referred to above, with such

different legal systems viewed in the light of the Practice

* Direction of the House of Lords of 1966 and the pro-

nouncements of this Court, lead me to the following con-
clusions:

(a) The doctrine of judicial precedent is part and par-
cel of our judicial system as being the necessary basis for
providing a degree of certainty as to the law, in order to
show a consistency in judicial pronouncements and at that
an equality of treatment before the law, and the means
for the development of legal rules in a disciplined and re-
gular manner. The doctrine of precedent, however, parti-
cularly so in matters relating to constitutional and admini-
strative issues* should be more liberal than the manner in
which it was applied under the Common Law system from
which we inherited same until 1966 when the House of
Lords introduced a more liberal approach to the binding
effect of their own precedents on themselves.

(b) Subordinate courts, and with this I mean District
Courts and Assize Courts, are bound by the existing ju-
dicial precedent of superior courts, and as far as such
subordinate courts are concerned, the Supreme Court
whether sitting as a Full Bench or in Benches of three,
should be deemed as a superior court.

(¢c) The Supreme Court is entitled, being the highest
Court of the land entrusted with both original and appel-
late jurisdiction, concerned with the interpretation of the
Constitution and having exclusive jurisdiction on Admi-

‘nistrative Law matters, to depart from precedent if it is

of opinion that they are wrong or that changed political,
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economic and social developments call for a review of its
previous approach, particularly so in matters of Consti-
tutional and Administrative Law. It should, however, be
reluctant and cautious to depart from precedent and
should always be guided by the fact that such a departure
should not interfere retrospectively with contractual rela-
tions and fiscal arrangements. With regard to precedent
in Criminal Law matters, see the case of The Republic v.
Nicolaos Sampson (1977) 2 CL.R. 1 at p. 80.

Finally the Court should also bear in mind that it has
a written constitution, that legislation has been entrusted
to another authority of the State and there should be “li-
mits of the law-making function of non-elected judiciary”,
as pointed out by Lord Diplock in Geelong Harbour Trust
Commissioners v. Gibbs (supra).

A problem, however, is bound to arise in the cases
where under section 11 of the Administration of Justice
(Miscellaneous Provisions) Law 1964 (Law 33/64), a
judge of this Court is seized in the first instance with ju-
risdiction over recourses for the annulment of an admini-
strative act or omission under Article 146 of the Consti-
tution.

The approach of the learned trial judge on this issue
was that since the then Supreme Constitutional Court was
exercising original jurisdiction similar to that exercised by
a single judge of the present Supreme Court trying a case
on administrative law under the provisions of Law 33/64,
the doctrine of judicial precedent did not apply as in its
various manifestations operates so as to bind Courts in
the lower line of the ladder of hierarchy of Courts; con-
sequently it assimilated the status of the then Supreme
Constitutional Court vis-a-vis the exercise of the same ju-
risdiction under the aforesaid section 11 by one of the
judges of this Court to that of a High Court Judge in
England who are not bound by judgments of their collea-
gues in High Court but are merely of a persuasive autho-
rity. With respect, I feel that there cannot be such compa-
rison as the Supreme Constitutional Court had exclusive
jurisdiction and, though exercising its jurisdiction in the
first instance, had the final word on the subject, whereas
when a Judge of the Supreme Court today exercises the
same jurisdiction in the first instance, his judgment is sub-

264

10

15

2(

3

3



10

15

20

25

30

35

40

ject to appeal to the Full Bench of the Court. Irrespective
therefore of the equal status of a judge of this Court with
his colleagues, yet the fact .that the judgment of such a
judge is subject to appeal to the Full Bench of the Su-
preme Court, leads me to the conclusion that such a judg-
ment must be treated for the purposes of the doctrine of
judicial precedent as being governed by the same principle
that applied to the cases of Courts of first instance being
bound by the decisions of Appellate Tribunals.

Before, however, dealing with the approach of the

learned- trial Judge on the issues raised in the appeal pro-

per, 1 would like to stress once more that the issue before
us was the constitutionality of section 21(1) (2) on the
basis of which the aggregation of the income of husband
and wife was made, and this section 21 (1) (2) is that of
the Personal Contributions (Imposition for the Year 1962)
Communal Law 1962 (Greek Communal Law 18/62),
which covers the year of assessment 1962; section 21(1)
(2) of the Personal Contributions (Imposition for the year
1963) Communal Law 1963 (Greek Communal Law 9/

63) which covers the years of assessment 1963, 1964 and |

1965; and section 21(1) (2) of the Income Tax (Foreign
Persons) Law 1961 (Law 58/61) as amended by Laws
4/63 and 21/66 for the years of assessment 1966, 1967
and 1968.

This is the section which-immediately upon the pro-
nouncement of the judgment of Mikrommatis the admini-
stration enacted in compliance thereto.

These sections were the proper ones upon which the
assessments were decided and in examining the legality
of the assessment in this administrative recourse, they are

“the ones that have to be considered from the constitutional

point of view raised therein. It is immaterial that they were

not the ones referred to by the respondent, although they

were the only ones upon which his decision could be
reached.

As stated by Triantafyllides, P. in his judgment in Ni-
cos Anastassiou v. The Republic (reported in this Part at
p- 91 ante, at p. 106). “It should, perhaps, be pointed
out, at this stage, that the fact that in his sub judice deci-
sion the respondent Commissioner of Income Tax referred
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expressly to section 5(1) (b) of Law 58/61 does not pre-
clude this Court from upholding his decision, on the basis

“of the same facts, but on the strength of an alternative le-

gal reason applicable to such facts..... (see, inter alia,
Spyrou and Others (No. 1) v. The Republic (1973) 3
C.L.R. 478, 484)".

In dealing with the Mikrommatis case, the learned trial
Judge observed that it was difficult for him to discern
with certainty the facts in issue therein in order to extract
the ratio decidendi, that is to say, that part of the judg-
ment the reasoning. of which was essential for the deter-
mination of the facts in issue, and according to him it was
not clear whether its facts made it necessary for the Court
to decide whether the unearned income of a wife derived
from a source other than her labour, should be added to
that of her husband for income tax purposes; consequent-
ly, if that was not necessary then the views-expressed by
the Supreme Constitutional Court on that matter were
obiter and no question of binding precedent could arise.

The Mikrommatis case was a recourse under Article
146 of the Constitution against income tax assessments.
The applicant in that recourse was a farmer residing at
Astromeritis who, after some correspondence with, and
meetings at, the Income Tax Office, was informed of the
decision of the Commissioner of Income Tax regarding
the tax payable by him in respect of the years 1954-1960,
against which decision he filed that recourse; originally it
was based on the ground that the assessment of his income
was made arbitrarily as he did not earn any taxable in-
come. Subsequently and by leave of the Court, the appli-
cant filed a notice of his intention to raise at the resumed
hearing of that case, a supplementary legal point, namely,
that section 19 of the Income Tax Law, Cap. 323, was
unconstitutional. The Supreme Constitutional Court held
that that legal point was material for the determination of
the case and went on to hear same and gave its judgment
thereon.

This, alone, in my view, is sufficient for me to say that
the differentiation made betweeen earned and unearned

‘income of a wife was part of the ratio decidendi of the

case.

Tt has to be accepted that in the assessments, subject-
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matter of that recourse, the income of the wife—a married
woman living with her husband—was, under section 19

of the Law, Cap. 323, and in the absence of any written-

application that returns of income should be required to

. be rendered by the husband and the wife separately, deem-

ed to be the income of the husband for the purposes of
the said Law and charged in the name of the husband.

Had the Supreme Constitutional Court not been persuad- -

ed, and in the absence of a dispute as to the factual aspect
of the case, it has to be taken that the said income tax re-
turns included the income of the wife, it would not have
considered it material to determine the constitutionality of
section 19. Needless to say that the constitutionality of
statutory provisions was never considered by the Supreme
Constitutional Court or this Court as its successor in ab-
stracto, but only, if it was material to be done for the de-
termination of a matter in issue before it.

However, the learned trial Judge went on to say that if
the reasons given by the Court in Mikrommatis case were
part of the principles involved and not merely illustra-
tions, he found himself unable after careful consideration,
to agree with the view that that decision was the law of
the land “though it might well be to the interest of fiscus
that it should be so”, and that the case in hand should be
considered and decided “in the light of our whole expe-
rience and not merely i in that of what was said in Mtkrom-
matis case 13 years ago”.

In arriving at the conclusion that the provisions of the
Income Tax Law that correspond to section 19 were un-
constitutional, thus departing from the principles enun-
ciated in Mikrommatis case, the learned trial Judge refer-
red to the case of Albert A. Hoeper v. Tax Commission of
Wisconsin, 76 Law. Ed. U.S. p. 248, which he found to
be on all fours with the present case. That was a case
where it was held that a husband could not consistently
with the due process and equal protection clauses of the
14th- Amendment, be taxed by a State on the combined
total of his and his wife’s income as shown by separate
returns, where her income is her separate property and,
by reason of the tax being graduate, its amount exceeded

the sum of the taxes which would have been due had the

sum of the taxes which would have been due had their
separate incomes been separately assessed. That was de-
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cided in 1931 on a four to three majority. The basis of
the decision was that in law and in fact the wife’s income
was in the fullest degree her separate property and in no
sense that of her husband, and the question presented was
whether the State had power by an Income Tax Law, to
measure his tax, not by his own income but, in part, by
that of another.

In the opinion delivered by Mr. Justice Roberts, empha-
sis 1s laid on the abolition of the spouse’s ownership and
control of the wife’s property and the fact that women
were declared to have the same rights as the men in the
exercise of suffrage, freedom of contract, choice of resi-
dence, for voting purposes, jury service, holding office,
holding and conveymg property, care and custody of
children, and in all other respects. He was emphatic on
the fact that the husband never has any title to the income
of the wife or controls any part of it. That income remains
hers until the tax is paid and what is left continues to be
hers after that payment, the State merely levying a tax
upon it. What Wisconsin has done is to tax as a joint in-
come that which under its law is owned separately and
thus to secure a higher tax than would be the sum of the
taxes on the separate incomes. And it was emphasized
that in law and in fact the wife’s income was in the fullest

degree her separate property and in no sense that of her
husband.

In a dissenting opinion Justice Holmes expressed the
view that that case could not be disposed of as an attempt
to take one person’s property to pay another person’s
debts. And at page 253, he says:

“The emphasis in other sections on separation of in-
terests cannot make us deaf to the assumption in the
sections quoted of community when two spouses live
together and when usually each would get the bene-
fit of the income of each without inquiry into the
source. So far as the Constitution of the United Sta-
tes is concerned the legislation has power to deter-
mine that the consequences of marriage shall be, and
as it may provide that the husband shall or shall not
have certain rights in his wife’s property and shall
or shall not be liable for his wife’s debts it may enact
that he shall be liable for taxes on an income that in
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every probability will make his life easier and help
to pay his bills. Taxation may consider not only com-

~mand over but actual enjoyment of the property
taxed”.

He then went on to say that the statute was justified
also by its tendency to prevent tax evasion and concluded
with the following words:

“No doubt, if, as was held in Schlesinger v. Wiscon-
sin, 270 U.S. 230 70 Law. Ed. 557, 43 A.L.R, 1224,
46 S. Ct. 260, with regard to the measure then be-
fore the Court there was no reasonable relation be-
tween the law and the evil, the Statute could not be
upheld. But the fact that it might reach innocent
people does not condemn it. It has been decided too
often to be open to question that administrative ne-
cessity may justify the inclusion of innocent objects
or transactions within a prohibited class”.

The addition of the income of the wife living with her

husband, to that of the latter, has been an accepted me-
thod of taxation in many countries. The justification for
treating the spouses as one financial unit, is that the hus-

* band as the head of the family manages the family income

and for that purpose their incomes must be submitted and
taxed as one unit. By living together and constituting a
financial unit, they enjoy same together and the expendi-
ture for many basic and other needs, such as food, hous-
ing, heating, light, telephones, etc. is covered by substan-
tially smaller sums in comparison with those which would
have been spent if the two spouses constituted separate
entities. In the result, there is bigger purchasing power in
the income of such a husband than the individual incomes
of spouses separately spent. In other words, the taxable
capacity or the means of a husband, is increased from this
real income. As, however, the burdens are also increased,
there are to be found in the relevant Income Tax Laws,
provisions allowing deductions for these increased .bur-
dens. This aggregation of the income of both spouses for
taxation purposes is a technical device which cannot out-
right be condemned, especially when it'is compensated by
children’s allowances, wife’s income allowances, -etc.

As pointed out in Svolos and Viahos, The Constitution
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of Greece, Vol. 1, p. 223—a passage commenting on pro-
visions of the Greeek Constitution, “it is imperative that
in each case the appropriate authority should proceed with
the ascertainment of the ‘taxable capacity’ (Capacité
fiscale) of each tax-payer and on the basis of such ascer-
tainment alone, any difference in the charging of the tax-
payers, by assessing their different financial position, does
not constitute a contravention but a realization of the
principle of equality”. This is a passage cited with ap-
proval by the learned trial Judge, who, rightly, if I may
say, with respect, pointed out that Article 24.1 of our
Constitution, establishes the principle of fiscal equality,
whereby every person is bound to contribute, according
to his means, towards the public burdens. Under para-
graph (2) thereof, “no such contribution by way of tax,
duty or rate of any kind whatsoever shall be imposed save
by or under the authority of a law”.

In my view, there is nothing to prevent such a law im-
posing a tax, from defining the means of a person as in-
cluding the income of the wife living with him from other
sources than that derived from the wife’s own labour. As
pointed out “means” contains the notion of taxable ca-

.~ pacity and the technical device of the aggregation of the

income of spouses living together is not inconsistent with
it. If the drafters of the Constitution wanted to permit
taxation only on the basis of one’s own income and pre-
clude any-aggregation, the word “income” would have
been preferred as against the word “means” (‘dynamis’ in
the Greek text) which has a wider connotation: A further
justification for such device of taxation is also its tendency
to prevent tax evasion by defeating the objectives of pro-
gressive taxation.

I should revert, however, to the Mikrommatis case
where the Supreme Constitutional Court in arriving at its
decision, bore in mind ‘“‘the intrinsic nature of the status
of marriage and the relationship it creates between spou-
ses”’; it also examined section 19 (the corresponding pro-
vision to section 21) “as against the background of the
status of marriage as existing in Cyprus at the time”. It
further found that the aggregation of the income of the
spouses might result in the making of a reasonable diffe-
rentiation between married and unmarried persons but
that it did not discriminate against married persons as
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such and explained that the reason for such a differentia-
tion between a married woman and a married man re-
garding income from property was to be found “in the
community of life existing between spouses which justified
treating the spouses when living together as one financial
unit in that connection”.

It has been said that decisions reflect a judicial purpose
and policy of adapting constitutional language by a pro-
cess of construction to fit correct political economic and
social developments. It is obvious from the reasoning of
the Supreme Constitutional Court in the Mikrommatis
case that it did take into consideration the social and eco-
nomic circumstances of the country at the time and it was
natural to interpret and apply the Constitution guided by
these fundamental factors. After all a Constitution sets

-down the basic rules which regulate the behaviour of the

State towards the citizens, of the citizens towards the
State, as well as of the citizens among themselves not in
abstracto, but bearing in mind. the social and economic
conditions and circumstances of their every-day life at a
particular time in their own country, and there has been
no suggestion that these characteristics of the social and
economic life of this country have changed so radically

.as to call for a new judicial approach to the interpretation

and the application of this constitutional notion of equa-

- lity to the question regarding this matter of fiscal policy.

It is because .the principles enunciated in the Mikrom-
matis case take cognizance of such fundamental factors
that between this unanimous. decision of the Supreme
Constitutional Court and a majority decision of the Court
of another country with different social and economic

~ background, particularly so when that other country is a
_developed country with unlimited resources as against our
country with developing economy and limited resources |

and with limited resources of revenue for the State, I un-
hesitatingly prefer the first. T have also reached this con-
clusion not only as a matter of adhering to a precedent

which in fact has been adopted by the elected legislature’

and embodied in the definition of earned income, as it ap-
pears in section 2 of the Law, but also because the inter-
pretation of Article 28 of the Constitution to the effect
that the term “equal before the law” in paragraph 1 there-

of, does not convey the notion of exact arithmetical equa- -
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lity, but it safeguards only against arbitrary differentia-
tions and does not exclude reasonable differentiations
which have to be made, in view of the intrinsic nature of
things, and because the term “discrimination” in para-
graph 2 thereof, does not exclude reasonable differentia-
tions as aforesaid, is a principle that has been followed in
every case where questions of discrimination were raised
ever since 1961 when the Mikrommatis case was decided.

I have no difficulty in saying that in the circumstances
and for the reasons given in the Mikrommatis case and
which are still holding good, the differentiation made be-
tween married and unmarried persons and at that between
married persons with wives having income arising out of
sources other than from the wife’s labour, is a reasonable
differentiation in respect of a wide class and impersonal
in character. Therefore, the decision in question cannot be
said that it is erroneous.

Furthermore, it has not been claimed, and in fact there
have not been such changes in the social and economic
circumstances, particularly the intrinsic nature of mar-
riage and the community of life between spouses, as re-
cognized in the Mikrommatis case, that would justify a
departure from the principles in that case as part of our
power to re-examine the basis of such constitutional de-
cision.

Before leaving this point, I would like to point out that
in the Hoeper's case the wife’s income was composed of a
salary, interest and dividends and a share of the profits
of a partnership with which her husband had no connec-
tion. Though, therefore, it was income mixed in character
in the sense of partly being derived from her own labour
and partly from other sources, the distinction made be-
tween these different characters of income was never
argued and examined as it was done in the Mikrommatis
case.

T turn now to a decision of the German Federal Consti-
tutional Court of the 12th December, 1957. The learned
trial Judge had a brief reference to it made in the Year
Book of Human Rights for 1957 under the heading,
“Equal Treatment in General” which was a case of joint
assessment of married couples which, up to then, have
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been legal and customary and which had been declared
by that Court to be unconstitutional. We had the advan-
tage of having the full judgment in English translation,
and the first observation that has to be made in respect
of this case, is that it dealt with the aggregation of income
of a husband, a retired civil servant receiving a pension
and his wife’s income from her retail business.

Therefore, it carries the case for the respondent no fur-
ther, 1nasmuch as what it was decided there was that earn-
ed income of the wife could not be jointly assessed with
that of her husband. The German Federal Court consider-
ed the constitutionality of the relevant provistons of the
Income Tax Act of 1951 regarding the joining of the in-
come of husband and wife, as against Article 6, paragraph
1, of the German Federal Constitution which says: “Mar-
riage and family enjoy the special protection of the State”.
In this provision, two elements are to be found:

(a) The positive duty for the State not only to pro-
tect marriage and the family from encroach-
ments by external forces, but also to promote
these two institutions by suitable measures; and

(b) Negatively the prohibition on the State itself
against prejudicing or otherwise adversely af-
fecting a marriage.

That it was a question of earned income, it is apparent
from the reasoning also of the decision, where they speak
of the free market income and the percentage of the earn-
ing wives living with their husband in one household num-
bering only 0.74 million in such year, those assisting in
the businesses of their husbands not being taken into ac-
count. “Not even one in seven cases of the coincidence of
more than one person having an independent free-market
economy in one household was therefore based on the
free-market activity of the wife”.

It is further evident from the argument advanced that

joint assessment was justified by the alleged necessity of.

bringing back the wife into the house. This argument, of
course, was dismissed. The German Federal Court ex-
amined also the constitutionality of the said taxing provi-
sion from the view point of the principle of equality of
the rights of the sexes.
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Article 3, of the German Federal Republic, reads as
follows:-

“3 (1) Al persons shall be equal before the law.
(2) Men and women shall have equal rights.

(3) No one may be prejudiced or favoured be-
cause of his sex, his parentage, his race, his
language, his homeland and origin, his faith
or his religious or political opinions”.

It was found that equality of rights was compatible with

" the protection of marriage and the family and that the

equality of rights of women included the fact that she
had the opportunity of achieving a free-market income
with the same legal changes as every male citizen. “The
view that the gainful activity of a wife is to be regarded
ab initio as disruptive of marriage, contradicts not only
the principle but also the text of Article 3(2) of the Basic
Law. The directional purpose of the law of restraining the
wife from undertaking a free-market activity is inappro-
priate for justifying joint assessment”. It was found, how-
ever, that no examination was required whether section
26 of the Income Tax Act of 1951 was unconstitutional
also under other constitutional law aspects. In particular,
on account of an infringement against Article 3 of the
Basic Law, although it commented upon it in the follow-
ing terms:

“This creates, according to the nature of the income,
an inequality within the group of married persons,
for only if the wife is a wage-earner is she assessed
separately, but with all other types of income of the
wife jointly (question of the infringement of Art. 3,
para. 1 of the Basic Law). In the regulation there is
moreover an unequal treatment according to sex:
only when the wife is a wage-earner assessment will
be made jointly (question of the infringement of Art.
3, paras. 2 and 3 of the Basic Law). In addition,
misgivings could be asserted against the constitutio-
nality of the authoritative provision of para. 51 of
the Income Tax Act 1951 and also doubts could
exist as to whether para. 43 of the Income Tax Im-
plementation Order of 1951 remains within the
framework of the authority. All these aspects may,
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however, remain undiscussed as para. 26 of the In-

come Tax Act 1951 as such is null and void on ac-

count of infringement against Art. 6, para. 1, of the
Basic Law, and para. 43 of the Income Tax Imple-
mentation Order of 1951 has, therefore, lost its sub-
stance”. '

‘The approach of the Federal Court in a case where the
issue was regarding the joining of the wife from her retail
business and the whole approach being when the wife was
a wage-carner, does not carry our case any further, be-
cause all arguments advanced in that case should relate
to the income of a wife from her labour, which, in fact, in
the Mikrommatis case was placed on a different footing
than income from other.sources. Needless to say that in

our case we have not been concerned with the constitu-

tionality of our Income Tax Law, vis-a-vis the protection
of the family, a constitutional provision which is not to
be found in our Constitution. We have only been con-
cerned with the constitutionality of the law as a matter of
discrimination contrary to Article 28 or as offending
Article 24 with regard to the right to impose tax on the
basis of one’s own means.

In the result, I am of the opinion that the term “equal
before the law”, in paragraph 1 of Article 28 of the Con-
stitution, carries with it not only the protection of the
rights of a citizen, but read together with Article 24 of the
Constitution to the effect that every person is bound to
contribute according to his means towards public burdens,
it conveys the notion that there should be also an equality
in the contribution towards the public burdens, an equa-
lity, depending on the means of each person, an equality
which can be achieved if the wealthier contribute progres-
sively more than the less wealthy and the family is treated
as a unit for the purpose of ascertaining the means of the
head of such a wealthy family.

~

For the aforesaid reasons this appeal should succeed.

I turn now to the cross-appeal. It was the case for the
respondent that the income of his wife should be consi-
dered as having been derived through the exercise of her
right guaranteed under Article 25 of the Constitution,
namely, through trade or business and as such, ought not
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to have been assessed or added to his income, but assessed
separately on her. The factual aspect on which this con-
tention was based, is to be found in the objections which
have already been set out in this judgment and which are
to the effect that the wife’s income consisted of rents de-
rived from immovable property built and/or developed
by her thus undertaking an enterprise of her own.

The learned trial Judge, with whose approach on this

issue I agree, referred to a number of decisions, among.

which, Currie v. Commissioners of Inland Revenue 12
T.C. 245 at p. 246; Inland Revenue Commissioners V.
Maxse, 12 T.C. 41 at p. 61; Erichsen v. Last [1881-82]
8 Q.B.D. 414; East v. Watson, 43 T.C. 472; and also the
decision of the Greek Council of State No. 2974/71, in
which it was decided that the letting of buildings does not
constitute an exercise of carrying on a business for the
purposes of income tax.

He also referred to the case of Smith v. Anderson
[1880] 15 Ch. D. 247, where at p. 258, Jessel M.R., after
citing definitions from several dictionaries, said at pp.
258-259:-

“Anything which occupies the time and attention
and labour of a man, for the purpose of profit, is
business”.

Further on he remarks;

“There are many things which in common colloquial
English would not be called a business, when carried
on by a single person, which would be so called when
carried on by a number of persons. For instance, a
man who is the owner of a house divided into several
floors and used for commercial purposes e.g. offices,
would not be said to carry on business because he
let the offices as such. But suppose a company was
formed for the purpose of buying a building, or leas-
ing a house, to be divided into offices and to be let
out—should not we say, if that was the object of the
company, that the company was carrying on business
for the purpose of letting offices? The same observa-
tion may be made as regards a single individual buy-
ing or selling land, with this addition, that he may
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“Having heard full argument on behalf of the appli-
cant and the respondent, and applying these prin-
ciples to the facts of the present case, one with re-
spect, can hardly find any difficulty in reaching the
conclusion that the wife of the applicant is not carry-
ing on a business by letting six shops and two flats
in Kyrenia, because in doing so, it does not take or
occupy her time, attention and her labour for the
purpose of profit.

In the light of the above statement, I find that the
Commissioner did not misdirect himself as to the
law, because, 1 repeat, her income does not fall with-
in s. 22(1) of the Income Tax Laws 1961-1969 and
all other relevant sections of the previous laws, once
such income is derived from income from property,
and is, therefore, an income other than earned in-
come’ (see s. 22(2)) and not income from her own
labour as laid down in Mikrommatis supra. '

For these reasons, and because the production of
the income does not need personal effort but is de-
rived through the exercise of the right to possess pro-
perty under Article 23, I find myself in agreement
with counsel for the respondent and, therefore, I
would affirm the decision of the Commissioner, and
dismiss this contention of counsel for the applicant
on this point”. i
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No doubt, it is a question of fact to be decided in each
case. In my view, the acquisition of immovable property
and the receipt of rents, in the present case, does not
amount to carrying on of a business or trade, even though
a great deal of time and trouble is spent on the manage-
ment of the property. It amounts to nothing else but to the
holding of an investment and the receipt of income there-
from is not in the nature of profit of trade or business, but
in the nature of rents which are separately classified under
section 5(1) of the Law, than income from business.

The definition of the word ‘“business” to be found in
section 12(7) para. (d) of the Income Tax Law 58/61
invoked by learned counsel for the respondent in support
of the proposition that “business” includes the letting of
premises, does not take his case any further, as the pur-
pose of that definition was solely confined to the purpose
of the said section as clearly stated in sub-section (7) of
section 12. Besides, if otherwise intended, it would have
been included in section 2, the definition section of the
Law. :

In the result, having regard to the facts of this case the
income derived by the tax-payer’s wife is income derived
through the exercise of the right of possession of property,
under Article 23 of the Constitution and not income de-
rived through the exercise of her rights safeguarded by
Article 25. It is, definitely, not income from labour, to
usc a phrase from the judgment of Triantafyllides, P. in
the Vita-Ora Co. Ltd. v. Republic of Cyprus (1973) 3
C.L.R. 273, at p. 280 dealing with the question of re-
duced taxation of a company’s profits, where such profits
are not “interest, dividends and rents”, that is, “they are
not profits derived from sources not involving productive
effort”.

For all the above reasons, the present cross-appeal fails.

In the result, the appeal succeeds and the judgment of
the learned trial Judge is set aside. The cross-appeal fails,
but in the circumstances I make no order as to costs.

TRIANTAFYLLIDES, P.: The appellants have appeal-
ed from an in the first instance judgment of a Judge of
this Court which was given in a recourse that was made
under Article 146 of the Constitution by the respondent;
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by such judgment there were annulled the income tax as-
sessments relating to the income of the respondent in re-

spect of the years of assessment 1962 to 1968 (years of

income 1961 to 1967) on the ground that the relevant
legislative provisions concerning taxation of income, on
which the assessments had been based, were unconstitu-
tional.

The main reason for which the said provisions were
found to be contrary to the Constitution—and, in parti-
cular, contrary to Articles 24 and 28 of the Constitution
which safeguard the right to equality—was that they
enabled the appellant Commissioner of Income Tax (who
comes under the appellant Minister of Finance) to aggre-
gate the income of the respondent with income of his wife
for the purpose of taxing it.

INTRODUCTORY

"1t has been common ground that the legislative provi-
sions in question were those which were enacted on the
basis, of the decision, on December 11, 1961, in Mikrom-

‘'matis v. The Republic, 2 R.S.C.C. 125, 132, that it was

unconstitutional, as amounting to a discrimination on the
ground of sex contrary to Article 28 of the Constitution,
to aggregate the income of a wife from her own labour
with that of her husband for purposes of income tax; the
wife’s “income from her own labour” was defined in the
decision in the Mikrommatis case as meaning “income
derived from the exercise of the right safeguarded by
Article 25 of the Constitution”.

Article 25 protects the “right to practise any proféssion
or to carry on any occupation, trade or business”.

The aggregation of the income of a wife from any other
source with that of her husband, for income tax purposes,
was not held-to be unconstitutional in the Mikrommatis
case. :

In arguing the matter before the trial Judge counsel for
the respondent submitted that the Mikrommatis case had
been wrongly decided, and that it was, therefore, uncon-
stitutional, in the light, inter alia, of Articles 24 and 28
of the Constitution, to aggregate the income of husband
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and wife, from any source, for purposes of income tax;
in the alternative, he submitted that even if the decision
in the Mikrommatis case was a correct one, and, there-
fore, the legislation which had been based on it was not
unconstitutional, that part of the income of the wife -of
the respondent which, in this particular instance, had been
aggregated with his own, and had been taxed together
with it, was, in actual fact, income derived from the exer-
cise, by the respondent’s wife, of her right under Article
25 of the Constitution and, therefore, it should not, in any
case, have been added to his own income for taxation pur-
poses.

The learned trial Judge reached the conclusion that the
Mikrommatis case was wrongly decided and that, conse-
quently, the aggregation of the income of spouses from
any source, for purposes of income tax, was unconstitu-

. tional; at the same time he rejected the alternative con-

tention of the respondent that the income of his wife,
which had been taxed together with his own, was income
from the exercise of her right under Article 25 of the Con-
stitution.

The appellants have appealed against that part of the
judgment of the trial Judge which found the relevant le-
gislation to be unconstitutional and the respondent has
cross-appealed against that part of the judgment which
treated the affected income of his wife as not being in-
come derived from the exercise of her right under Article
25.

As what is, in substance, in issue in the present pro-
ceedings is the validity of the sub judice assessments it
follows that the appeal of the appellants and the cross-
appeal of the respondent are, in effect, two sides of one
and the same coin.

THE LEGISLATION

In proceeding to deal with the several matters that have
to be considered in the present case, it seems to me that
it is particularly useful to bear in mind the purpose for
which, according to the relevant legislative provisions—
which are similar both here and in England—the family
is treated as an appropriate tax unit, with the result that
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there is aggregation of the income of the spouses for in--

come tax purposes.

As it appears from a Report of the Royal Commission,
in England, on the Taxation of Profits and Income (1953,

Cmd. 9105, paras. 117, 119, 120) which is referred to in.

the Annual Survey of Commonwealth Law, 1974, p. 173,
the historical justification for the rule in question may
have been that the husband was entitled to the wife’s in-
come or that the rule facilitated collection; but, modern
attempts to ]ustlfy the rule are based on taxable capacnty
(see, also, Kovhy “Eicaywyl) eic wv Anp,ocww Oixovoprrnv”
4th ed., vol. B, pp. 44-45).

In this connection Lawrence L.J. explained as follows
the effect of the then in force, in England, legislation in
Leitch v. Emmott, [1929] 2 K.B. 236 (at p. 247):-

“The proviso does not alter the character of the in-
» come charged to tax or the measure of the tax, but
merely provides, with the object of facilitating the
collection of the tax, that the assessment and charge
shall be made in the name of the husband and that
for that purpose the wife’s income shall be treated
as the income of the husband. This provision does
not, in my judgment, operate to convert the income
of the wife into income of the husband further than
is necessary for the purpose of collecting the tax;”

The view expressed, as above, in the Leitch case was
confirmed in Elmhirst v. Commtsszoners of Inland Reve-
nue, [1937] 2 Q.B. 551.

Recent statutory provisions in England to which refe-
rence may be made, are section 23 of the Finance Act
1971 (see Halsbury’s Statutes of England, 3rd ed., vol. 41,
pp. 1435-1436) and paragraph 1 of Schedule 4 to the
same Act (see Halsbury’s, supra, p. 1494).

Section 23 above reads as follows:-
“23. Taxation of wife’s earnings

(1) Where a man and his wife living with him
jointly so elect for the year 1972-73 or any subse-
quent year of assessment the wife’s earnings and their
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other income shall be chargeable to income tax as
provided in Schedule 4 to this Act.

(2) An election under this section 'must be made .

in such form and manner as the Board may prescribe
and must be made not earlier than six months before
the beginning of the year of assessment for which it
is made nor later than six months after the end of
that year or such later time as the Board may in any
particular case allow. |

(3) An election under this section for any year
of assessment shall, unless revoked, have effect also
for any subsequent year of assessment.

(4) An election in force for any year may be re-
voked by notice in writing in such form and manner
as the Board may prescribe and any such notice must
be given jointly by the husband and the wife not later
than six months after the end of that year or such

later time as the Board may in any particular case
allow.

(5) Any election or revocation of an election un-
der this section that could have been made jointly
with a person who has died may, within the time
permitted by this section, be made jointly with his
personal representatives”.

Paragraph 1 of Schedule 4 reads as follows:-

“1. Reference in this Schedule to the wife’s earnings
are references to any earned income of hers other
than —

(a) income arising in respect of any pension, su-
perannuation or other allowance, deferred
pay or compensation for loss of office given
in respect of the husband’s past services in
any office or employment; or

(b) any payment on account of an allowance un-
der the Family Allowances Acts 1965 to
1969 or the Family Allowances Acts (North-
ern Ireland) 1966 to 1969 or any payment
or benefit under the National Insurance Acts
1965 to 1970 or the National Insurance Acts
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(Northern Ireland) 1966 to 1969 which is
payable to the wife otherwise than by virtue
of her own insurance”.

I shall refer, now, to the relevant legislative provisions
in Cyprus:

At the time of the decision in the Mikrommatis case,
supra, there was in force section 19 of the Income Tax
Law, Cap. 323, which (modified under Article 188 of the
Constitution) read as follows:

“Wife’'s 19.(1) The income of a married woman

income living with her husband shall, for the pur-
poses of this Law, be deemed to be the in-
come of the husband and shall be charged in
the name of the husband:

Provided that the wife may be required to
pay that part of the total tax charged upon
the husband which bears the same propor-
tion to that total tax as the income of the
wife bears to the total income of the hus-
band and wife notwithstanding that assess-
ment has not been made upon her.

(2) If either a husband or a wife makes
written application to that intent to the
Commissioner before the 31st January in
the year of assessment, returns of income
shall be required to be rendered by the hus-
band and wife separately in the year of as-
sessment and in subsequent years until the
application is revoked and the amount of
the tax chargeable on the husband pursuant
to sub-section (1) shall be apportioned be-
tween the spouses in such manner as to the

o

Commissioner appears reasonable and the

amounts so apportioned shall be assessed
and charged on each spouse separately.

(3) Nothing in this section contained
shall prevent a woman living with her hus-
band from being assessed in her own name
in respect of income received in her own
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right where the husband is absent from the
Republic”.

In relation to the constitutionality of this section the,
at the time, Supreme Constitutional Court, which deter-
mined the Mikrommatis case, said (at pp. 131-133):-

“In the opinion of the Court the term ‘equal before
the law’ in paragraph 1 of Article 28 does not con-
vey the notion of exact arithmetical equality but it
safeguards only against arbitrary differentiations and
does not exclude reasonable distinctions which have
to be made in view of the intrinsic nature of things.

Likewise, the term ‘discrimination’ in paragraph 2

of Article 28 does not exclude reasonable distinctions'

as aforesaid.

The above view regarding the application of the
principle of equality applies also to the interpretation
of paragraph 1 of Article 24.

It follows, therefore, bearing in mind the intrinsic
nature of the status of marriage and the relationship
it creates between spouses, that reasonable distinc-
tions in taxation legislation between married and un-
married persons do not in principle offend against
paragraph 1 or 2 of Article 28 and against paragraph
1 of Article 24.

The Court has examined section 19 of CAP 323
in the whole context of CAP 323 (including provi-
sions such as allowances in respect of children and
increased taxation on the income of unmarried per-
sons) as well as against the background of the status
of marriage as existing in Cyprus at present and it

10

15

20

25

30

has come to the conclusion that; although the appli-

cation of section 19 of CAP 323 may result in the
making of a reasonable distinction between married
and unmarried persons, it does not discriminate
against married persons, as such, and it is not, there-
fore, unconstitutional on such ground.

Coming now to the question whether the applica-
tion of section 19 of CAP 323 involves any discrimi-
nation on the ground of sex.
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There is no doubt that a married woman whose 1977

income is added to that of her husband and is there- Sefi s
by taxed to a greater extent than if it were to be REPUBLIC
taxed separately, enjoys the income from her pro-  (MINISTER OF
5 ~ perty or from her own labour to a lesser degree than FINANCE
any married man taxed separately In respect of simi- AND ATOTHER)
lar income. . DEMETRIOS -
DEMETRIADES

In the opinion of the Court the reason for such a i
differentiation between a married woman and any  riantatyilides, P
10 married man regarding incomé from property, as re- .
sults from the application of section 19 of CAP 323,
is to be found in the community of life existing be-
tween spouses. The said community of life justifies
. treating the spouses, when living together, as one fi-
15 nancial unit in this connection. Such differentiation,
therefore, is nothing more than the making by taxa-
tion legislation of a reasonable distinction based on
the intrinsic nature of the marriage and does not
amount to a discrimination on the ground of sex.

20 In the case, however, of a married woman not
being able, through the application of 'section 19 of
CAP 323, to enjoy, to the same extent as any mar-
ried man, the income from her own labour, the posi-
tion is quite different. In such a case a married wo-

25 man is placed in a disadvantageous position vis-a-vis
any married man in the same profession, occupation,
trade or business. Such a differentiation is not a rea-
sonable distinction based on the intrinsic nature of
the marriage nor is it otherwise justified. It, there-

30 fore, amounts to a-discrimination on the ground of
sex confrary to Article 28.

In this Judgment the Court has used the expres-
sion ‘income from her own labour’ as meaning in-
come derived from the exercise of the right safe-

35 guarded by Article 25 of the Constitution and ‘in-
come from propcrty as meaning income from all
other sources”. :

1t is pertinent, to refer, next, separately, to each one of
the legislative provisions under which the sub judice as-
40 sessments were made:-

In relation to the year of assessment 1962 the provision
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concerned is section 21 of the Imposition of Personal Con-
tributions on Members of the Greek Community for the
Year 1962 Communal Law, 1962 (Gr. C. Ch. Law 18/
62), which reads as follows:-

“21.-(1) To swoﬁnua EYyduov yuveuxog UU]LGLO‘UO'ﬂg
UETE T o'utwov avmg ¥4 hoyilnron, Sud Tolg cmoawug
100 napdvrog Nouov og sloédnyua 100 culiyou xal Ba
gpogohoyijtol &’ dvopan Tol auliyou:

Noseitan §u totorm Eyyouog yuvi, moQd 10 YEYOVOS
6w dtv EnebMdn gogohoyia &’ odiig, Suvetdy va xAn-
#fj 6mog xotabdly pégog tov Em vod auliyou dubiy-
déviog HAoD pdgov, T0 dmoiov pégog ta & v alov
Aéyov Evavn tol 6hxol pdpov g xal o claddnua av-
Tiig Evavmi 100 ddgolopatoc 16V sioodnudtey v dto
ovCiyov.

(2) Aw 1:0'ug OROMOVE TOD sﬁmq:«tov ( 1) tod JI:O‘.QO’V-
T0g agﬁgoru M wpoaoig emoﬁnua awauov ywamog
o"r]uawm gloddnpua moosgyduevov dhhog n & i év-
aouoEmg ToU dxaudpaTog 101 *aTOYVQMKEVOL O To
dotoov 25 10l Zuvidypatoc.

(8) Ovdtv vdv &v 1@ nupdvn dodow Srarapbovo-
pévay B magonwdly Ty i8ip dvépan mbokiv pogo-
hoyiag &mi yuvoundg oupblodong petéd ot ouliyou mg,
dvagopuxdds mode eloddnuo Angplev die dualy drla
qpogohoyntéov & dvépatt ot oublyou adtijg, dodug
6 ovtuyog attiic amoverdly &x Kdmgov”.

(“21.-(1) The income of a married woman living with
her husband shall, for the purposes of this Law, be
deemed to be the income of the husband and shall
be charged in the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife bears to the total income of the
husband and wife notwithstanding that assessment
has been made upon her.

(2) For the purposes of sub-section (1) of this
section, the expression ‘income of a married woman’
shall include any income other than income derived
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- by a married woman from the exercise of the right
safeguarded under Article 25 of the Constitution.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
assessed in her own name in respect of income re-

- ceived in her ‘own right but -chargeable on her hus-
band where the husband is absent from Cyprus”).

In relation to the years of assessment 1963, 1964 and
1965, the corresponding legislative provision is section
21 of the Imposition of Personal Contributions on Mem-
bers of the Greek Community for the Year 1963 .Com-
munal Law, 1963 (Gr. C. Ch. Law 9/63), which is the
same as section 21 of Gr. C. Ch. Law 18/62, above.

" In respect of the years of assessment 1966, 1967 and
1968, the relevant provision is section 21 of the Income
Tax Law, 1961 (Law 58/61), which reads as follows:-

“21.-(1) To swoﬁnua EYYAROU yUuvaurOg O'U].LGI,OUG’I]Q
LETO Ot GUCume mm]g 4o hoyitnron, Sk tovg oxonoug
ToU mOOOVTOS Nouov oz eloédnua ot ovliyov xoi da
gpogoroyfton &’ dvopan tob ouliyou:

~Nogiton o1t toravm Eyyapog yuvi, mapd 10 YEYOVOS
dn dév eneblidn gogoloyia &’ adriic, Suvatdv va xhn-
i oo xatabdhy pégog tol &l Tob ovldyouv Embin-
Tévrog Ohuxol @égov, 1 dmoiov p,égog o By tov attov
koyorv gvovny ToD 6AMxol @dgov g noi TO ewoﬁnua ov-
e Bvavn tob dabfgoiopatog tdv awo&nuarmv v o

o oyov.

(2) Awx tovg oxomoug Tob eﬁo«pwu (1) o0 nugcw—
105 - & Qﬂgcm N Ewpoaaois ewoﬁmua swocuov Ywamog
o‘nuawat eloddnua woosoydusvov GAAmg 'r] &x TG &v-
acoemg o0 dixardpntog Tol xatwyvgnuivou Ind Tod
&oloov 25 Toh Svvrayporoc.

(3) Oddtv v év 1d :I'I:C‘LQO‘V‘[L gotoa dokanbavo-
uévov da nagaxmlm] iy 16l 4 ovouom émBoMiv gopo-
koyuxg &l ywamog mmﬁwvtmg uetd tov ovliyov g,
dvagogde moe eioodnua Angltv idie dxaip dAha
qogoroyntéoy &’ dvépatt ol ouliyov avrlig, dodug
6 agutuyoeg ot dmovordly #x i Anuoxgaries”.

(“21.-(1) The incomé of a married woman living with
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her husband shall, for the purposes of this Law, be
deemed to be the income of the husband and shall
be charged in the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife bears to the total income of the
husband and wife notwithstanding that assessment
has not been made upon her.

(2) For the purposes of sub-section (1) of this
section, the expression ‘income of a married woman’
shall include any income other than income derived
by a married woman from the exercise of the right
safeguarded under Article 25 of the Constitution.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
assessed in her own name in respect of income re-
ceived in her own right but chargeable on her hus-
band where the husband is absent from the Repub-
lic™). .

Law 58/61 was amended in 1963 and in 1966 but not
in a way affecting the provisions of its section 21, above.

It was, again, amended, in 1969; as this amendment is
subsequent to the year of assessment 1968 it is not really
material for the purposes of the present case; it is neces-
sary, however, to point out, in this respect, that by section
15 of the Income Tax (Amendment) Law, 1969 (Law
60/69), section 21 of Law 58/61 was repealed and re-
placed by a new section (numbered section 22) to which
counsel referred in argument before the trial Judge; and,
subsequently, this new section 22 was, also, quoted in the
judgment of the trial Judge and its wording was referred
to, for certain purposes, in his judgment; the said section
22 reads as follows:-

“22.-(1) To xeodarvipevov eloddnua Eyyduov yuvousdg
cupbotong peta tod ovliyou g gogoloyeiton, dud
ToU; oxomols Tol magdviog Nopov, xeyomgiopéveg &’
ovopon o,

(2) TIav eioddnua dhko 7 T tad Eyyditov yuvaixde
oupblotong pete 10b ovliyov mc xepdawvduevov siod-
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8mu1 hoyiletar, dud Tog ouoo'coug T00 nagéwo; Népﬂu, 19778
0g eloddnue tol ovliyou xal cpogoloyawm g dvbuon Sept. 8

ol oulbyou: REPUBLIC
Notiton 6u, mogd t yeyovdg du div &nebAviln gogo- (1\&;1;1;3:52]501’
5+ hoyle &' adtig, duvotdy va dnowmbi] moed Tig oWt anp ANOTHER)
you Omws ot xorabdly Tooolto pégog tob &nl tob v,

ouliyou Emblnbéviog cuvohuwold gégov Goov £xer vov  DEMETRIOS
adtdv Abdyov mgdg tov ouvohxdv toltov gbpov dg 1  DEMETRIADES
~ qogoroynBey &’ dvipan 0% ovliyov eloddnpa g ov-
10 Toyou mpodc 1o &ml tob ouvliyou gogoloyndev ouvohixdy
gloddnua tob outx:ryov xal Tig ovbivov. :

(8) Ovdtv tdv &v 1 magdvu 2dagin dalopbavo-
pévarv xwhiter v énl 1d iblw  alrijc ovipon gogoko-
yiav yuvouxos oupbiotiong perd tob ouvlityov e dvago-

15 ouridg medg sloddnpo Anglty Un’ adtic idle duale dA-
Lo pogohoytéov &’ dvipam tol ouliyov g, dodug
6 oluyos drovedly &x thg Anuonpotiag”.

Trantafyllides, P.

(“22.-(1) The earned income of a married woman
living with her husband shall, for the purposes of
20 this Law, be assessed separately on her.

(2) Any income other than earned income de-
rived by a married woman living with her husband
shall, for the purposes of this Law, be deemed to be
the income of the husband and shall be charged in

25 the name of the husband:

Provided that the wife may be required to pay that
part of the total tax charged upon the husband which
bears the same proportion to that total tax as the in-
come of the wife charged in the name of the husband

30 bears to the total income of the husband and wife
charged on the hiisband notwithstanding that assess-
ment has not been made upon her.

(3) Nothing in this section contained shall pre-
vent a woman living with her husband from being
35 assessed in her own name in respect of income re-
ceived in her own right but chargeable on her hus-
band where the husband is absent from the Repub-
lic”).

“Earned income” is defined in section 2 of Gr. C. Ch.
40 Law 18/62 as follows:-
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te e

xepdouvdpevov eloddnua’ onuaiver adv eloddnpa xtd-
uevov £E umopuxdv i Buopmyavindv év yéver Emyewn-
otwv, &% Tig dowosag dmmdedpotog 1) boteyviag n-
vig, ¢E thevleplov §ij dhhov tvdg énayyéApatos, &x w-
olwtdv tmeeold@y, ovvidEsmv 1) dhAlov Emolov xgo-
o6dwv rxatabollopévaov Live f dvagopixds mods ma-
eaynpévas prottwrtag tmmesoiog”

(“ ‘earned income’ means all income derived from
trading or industrial in general enterprise, from the
carrying on of any business or handicraft, from any
profession or other occupation, from salaried servi-
ces, pensions or other yearly emoluments granted
because of, or in respect of, rendered salaried servi-
ces™).

The definition of “earned income” in section 2 of Gr.
C. Ch. Law 9/63 is the same as that in section 2 of Gr. C.
Ch. Law 18/62, above, except that there are not to be
found after the term “Guopnyovix®v” (“industrial”) the

[LF

words “&v yéver” (“in general”).

The definition of “earned income” in section 2 of Law
58/61 reads as follows:-

* ‘xepdouvépevov eioddnua’ enpaiver név eloddnpa xTd-
nevov £E olacdinote dumoguxiig 7 Bropmyomixdl dmyer-
ofioswg, €x Tiig dowfoswg émndsdparog 1) Goteyvias

Tvdg, EE £hevlepiov §| dhhov Tvdg Emayyéluatog, & -

uwaltntdv tameeoldv, owrdEswy 1) dAhov Emoiov rgo-
o6dwv xatabollopsvov Abyw 7 dvagoguds mog ma-
goymuévas wotwrog tmmoeoiog”’

(““ ‘earned income’ means all income derived from
any trading or industrial enterprise, from the carry-
ing on of any business or handicraft, from any pro-
fession or other occupation, from salaried services,
pensions or other yearly emoluments granted because
of, or in respect of, rendered salaried services™).

Law 60/69 did not amend, in any way, the definition
of “earned income” in Law 58/61.

It may be observed that the rendering in English of the
definition of “earned income”, in the context of section 2
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of Law 58/61, is not an exact word by word translation
of the Greek original text -of such definition, because it
reads, simply; as follows:-

“ ‘earned income’ means income derived from any
trade, business, profession, vocation, employment,
pension or annuity if such pension or- annuity is
granted on account or in respect of employment;”.

For the purposes, however, of the present case the dis-
crepancy between the Greek original text of the definition,
as above, of “earned income’ and the English version
thereof is not of any real significance.

A perusal of all the foregoing definitions of “earned
income” in Gr. C. Ch. Laws_18/62 and 9/63 and in Law
58/61 leads, without much difficulty, to the conclusion
that, however wide such definition may be deemed to be,
it cannot be as wide as the expression “income derived . ..
from the exercise of the right safeguarded under Article
25 of the Constitation” which was to be found in sections
21 of Gr. C. Ch. Laws 18/62 and 9/63 and of Law 58/
61, before the above expression was replaced by the
words “earned income” in the new section 22 of Law
58/61.

THE CROSS-APPEAL

I shall deal, next, with the facts on which the conten-
tions of counsel for respondent, which have given rise to
the cross-appeal, have been based:

It is necessary to quote, in full, first, some relevant cor-
respondence. '

On June 16, 1967, the respondent addressed to the
Commissioner of Income Tax a letter, the material part

. of which reads as follows:-

i
o

My wife’s income consists of rents derived from im-
movable property built and/or developed by my wife
who, in that respect, undertook an enterprise on her
own.
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Particulars:-
A. Six shops at Kimon Coast, Kyrenia:
They were built

(i) Through my wife’s surrendering other property
in favour of her father who in return advanced
to her the sum of £ 1005, and

(ii) by my advancing to her the sum of £1263
which sum was later returned to me.

B. Two flats at Themistocles street, Kyrenia:

They were built

(i) through the proceeds of dividends received from
the Catsellis Hotel Ltd.

(ii) From rents received by my wife,

(iii) With money borrowed from the Bank of Cyp-
rus, Ltd. .

None of the above, that is to say A and B formed
part of my wife’s dowry. Her only dowry was her

‘house at Kyrenia.

On the basis of the above I submit as follows:-

(a) The income of my wife should be considered
as having been derived through the exercise of her
right guaranteed under Article 25 of the Constitu-
tion, i.e. through trade or business,

»”

The aforesaid letter was written in respect of the years
of assessment 1961-1965.

In respect of the years of assessment 1966-1968 the
respondent wrote to the Commissioner of Income Tax a
letter dated March 6, 1970, the material part of which is
exactly the same as the above-quoted part of the letter of
June 16, 1967.

On April 4, 1970, the Commissioner of Income Tax
wrote a letter to the respondent, the material part of which
reads as follows:-
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“I refer to the interviews you had with officials of
this Department and to your claim that your wife’s
rents and other income are not assessable on you but
on her, and to inform you that I have decided to de-
termine your outstanding objections for the years of
assessment 1961-1968, as per attached Notices of
Tax Payable. My decision is based on the contents
of Section 22(2) of the Income Tax Laws 1961 to

1969, and Sections 13(3) and 20(5) of the Taxes -
(Quantifying and Recovery) Law 53/1963 as

amended”,

It is most significant to note that the appellant Com-
missioner, in determining the objections of the respondent
for the years of assessment 1961-1968, has applied the

new section 22 of the relevant legislation, and not sections -

21 of Gr. C. Ch. Laws 18/62 and 9/63 and the old sec-
tion 21 of Law 58/61, which were in force, at the mate-
rial time, in relation to the years of assessment concerned.

By doing so the Commissioner has failed, in taking ad-

ministrative action in relation to the matter before him,
to apply the correct law to the relevant facts, and he has
instead based himself on a provision, the said section 22,
which was enacted in 1969 and which was, therefore, in-
applicable in respect of the years of assessment 1961-
1968; as a result, instead of deciding whether or not the
affected income of the wife of the respondent was income
derived by her in the exercise of the right safeguarded un-
der Article 25 of the Constitution, he examined the na-
ture of such income from a much narrower angle, on the
basis of whether or not it was “earned income”, as defined
in the income tax legislation. Consequently, the sub judice
assessments have to be, and are hereby, annulled as being
legally defective.

I should add that this is not an instance in which it

‘could properly be examined whether, nonetheless, the said

assessments can be sustained by this Court on the basis
of the application to the relevant facts of the legislation
rightly applicable, namely sections 21 of Gr. C. Ch. Laws
18/62 and 9/63 and of Law 58/61; such a course would
involve the evaluation of the facts from an altogether dif-
ferent point of view, in order to ascertain if the affected
income of the wife of the respondent was derived in the
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exercise of her right under Article 25 of the Constitution,
and, in this respect, this Court cannot, while sitting on
appeal in this case, substitute itself in the place of the ap-
pellant Commissioner of Income Tax and act as the ap-
propriate administrative organ instead of him (see, inter
alia, Pikis v. The Republic, (1965) 3 C.L.R. 131, 149).

So, it is up to the Commissioner to re-examine the mat-
ter and decide if the affected income of the wife of the
respondent has been derived in circumstances amounting
to the exercise on her part of her right under Article 25
of the Constitution, that is in the course of a business en-
terprise, as contended by the respondent; and, in doing so,
the Commissioner has to bear in mind that, as it is stated
in Jowitt’s Dictionary of English Law (1959), p. 294,
“business” is a wider term than “trade”.

In Halsbury’s Laws of England, 3rd ed., vol. 38, p. 10,
para. 2, it is, also, stated that “business” is a wider term
than, and not synonymous with, “trade”, and that it means
practically anything which is an occupation as distinguish-
ed from a pleasure.

" The above proposition seems to be based on, inter alia,
the case of Doe d. Wetherell v. Bird, [1834] 2 Ad. & El.
161, where Lord Denman C.J. observed (at p. 166)
“every trade is a business, but every business is not a
trade”.

In Smith v. Anderson, [1880] 15 Ch. D. 247, Jessel
M.R. said (at p. 258):-

“That is to say, anything which occupies the time
and attention and labour of a man for the purpose
of profit is business. It is a word of extensive use and
indefinite signification”.

In Rolis v. Miller, [1884] 27 Ch. D. 71, Lindley L.J.
said (at p. 88):-

“When we look into the dictionaries as to the mean-

ing of the word ‘business’, I do not think they throw
much light upon it. The word means almost anything
which is an occupation, as distinguished from a plea-
sure—anything which is an occupation or duty which
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requires attention is a business—I do not think we
can get much-aid from the dictionary”.

In Noddy Subsidiary Rights Co., Ltd. v, Inland Reve-

nue Commissioners, [1966] 3 All E.R. 459, Pennyculck I

stated (at p. 470):-

“It seems to me that, where a person owns an item

of property and grants licences under it, these acti-
vities may or may not, according to the particular
circumstances, amount to a trade”.

Moreover, it is useful to' bear in mind that for at least
the purposes of section 12 of Law 58/61 it is provided,

by means of subsection 7(d) of that section, that “busi-

ness” shall include the letting of buildings.

It 1s with all the above, among others, considerations in
mind that the appellant Commissioner of Income Tax has
to re-determine the objections of the respondent regarding
the income tax payable by him for the years of assessment
in question, and to decide, in particular, whether or not
the manner in which the affected -income of the wife of
the respondent has been derived amounts, in the light of
the special circumstances set out in the aforequoted letter
of the respondent, dated June 16, 1967 to a business en-
terprise.

Of course, if, as it has been found by the learned trial
Judge in the present case, it is unconstitutional to aggre-

-gate, for income tax purposes, the income of a wife from

whatever a source with that of her husband, and, conse-

quently, the Mikrommatis case, supra, and the legislation-

which was enacted on the basis of the decision in that case
and is applicable in respect of the years of assessment con-
cerned, are inconsistent with the Constitution because
they allow (as already explained earlier on in- this judg-
ment) partial aggregation of the income of spouses, then
a re-examination by the Commissioner of the objections
in.question of the respondent will be a merely futile exer-
cise, because he will have to apply unconstitutional le-
gislation with the result that any eventual new decision
of his will be, in any case, unconstitutional.

So, the question has to be ‘answered as to whether or
not the Mikrommatis case was decided in a manner in-
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consistent with the Constitution, as on the answer to this
question depends the constitutionality of the relevant le-
gislation (sections 21 of Gr. C. Ch. Laws 18/62 and 9/
63 and of Law 58/61), which was enacted as a result of
such case.

JUDICIAL PRECEDENT

As it has been already mentioned the trial Judge has
overruled, in effect, the decision in the Mikrommatis case
as having been decided in a manner contrary to the Con-
stitution, and, in particular, Articles 24 and 28 thereof.
Could he, as a Judge of this Court sitting alone, under
section 11(2} of the Administration of Justice (Miscella-
neous Provisions) Law, 1964 (Law 33/64), have over-
ruled a final decision of the non-functioning now Supreme
Constitutional Court, such as that in the Mikrommatis
case? If he could not do so, can we, as a Full Bench of this
Supreme Court, sitting on appeal under the proviso to
section 11(2) of Law 33/64, overrule such a decision if
we deem it necessary? I shall proceed to deal now with
these two questions, and this involves inevitably an exa-
mination of the applicability of the “doctrine of judicial
precedent” (“stare decisis™) in our legal system.

In this respect the trial Judge said, inter alia, the fol-
lowing in his judgment:-

“I think I ought to add that in Cyprus judicial pre-
cedent may properly be regarded as a source of law,
and the binding effect we attach to precedent is in-
herited from the English judicial system and the
Courts are bound to follow the ratio decidendi of de-
cided cases. In European systems, however, a law re-
port is generally -only persuasive and not authorita-
tive. In Cyprus, the decisions of the Supreme Court
are binding on inferior courts and as at present ad-
vised, the Supreme Court of Cyprus sitting on appeal
can change its mind and not follow precedent already
laid down by it in a previous case if it is of opinion
that the previous precedent was wrong. (Papageor-
ghiou v. Komodromou (1963) 2 CL.R. 221, parti-
cularly Vassiliades, J, (as he then was) in his dissent-
ing judgment refused to follow a previous judicial
precedent relating to adverse possession of immo-
vable property).

296

1

3



10

15

20

25

30

35

-

In Constantinides v. The Republic, (1967) 3
C.L.R. 483, Triantafyllides, J. (as he then was) felt
free to depart from precedent when dealing with the
case of Loizides and the Republic, 1 RS.C.C, 107,
quite rightly in my view, because the process of ju-
dicial review of administrative acts under Article 146
is closely related with the continental countries,
whose reports, as I have said earlier, have persuasive
force only.

before the merger of the Constitu-
tional Court and the High Court, the Constitutional
Court was trying and determining cases of admini-
strative law, under Article 146 of the Constitution, at
first instance, and .in that way its jurisdiction is si-
milar to that exercised by a single Judge of the pre-
sent Supreme Court trying a case of administrative
law under the provisions of Law 33/64. The doctrine
of precedent in its various manifestations, operates
so as to bind Courts in the lower line of the ladder
of hierarchy of Courts. (See the judgment of Lord
Hailsham, L.C. in Cassell & Co. Ltd. v. Broome,
801 at p. 809-810). Thus, it appears that it is for this
reason that judgments of one High Court Judge in
England are not binding on another Judge of the
High Court, but are merely of persuasive authority.
As I have tried to show earlier in this judgment,
speaking about precedent, these reasons apply with
equal force to judgments of the then Supreme Con-
stitutional Court of Cyprus, which have only persua-
sive authority on another Judge of this Court”.

As correctly pointed by the trial Judge the doctrine of
judicial precedent was introduced into the law of Cyprus
from the law of England,; it is, therefore, useful to examine
how such doctrine is applied in England:

In Cross on Precedent in English Law, 2nd ed., p 6,
it is stated thus:-

“Every court is bound to follow any case decided by
a court above it in the hierarchy, and appellate courts
(other than the House of Lords) are bound by their
previous decisions”.
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Of course, as it is pointed out in Cross, supra (at p. 35),
what is binding under the doctrine of precedent is the
ratio decidendi of a judgment, and not, also, an obiter
dictum therein.

Also, in Salmond on Jurisprudence, 12th ed., p. 158,
there appears the following relevant passage:-

“The general rule is that a court is bound by the de-
cisions of all courts higher than itself. A High Court
judge cannot question a decision of the Court of
Appeal, nor can the Court of Appeal refuse to follow
judgments of the House of Lords. A corollary of the
rule is that courts are bound only by decisions of
higher courts and not by those of lower or equal
rank. A High Court judge is not bound by a previous
High Court decision, though he will normally follow
it on the principle of judicial comity, in order to
avoid conflicts of authority and to secure certainty
and uniformity in the administration of justice. If
he refuses to follow it, he cannot overrule it; both
decisions stand and the resulting antinomy must wait
for a higher court to settle”.

The exact nature of the doctrine of judicial precedent
can best be seen when one examines its aspect on the basis
of which even appellate courts in England (other than the
House of Lords) are bound by their previous decisions:

This rule was laid down, as follows, by the Court of
Appeal, in Young v. Bristol Aeroplane Company, Limit-
ed, [1944] K.B. 718 (at pp. 729-730):-

“On a careful examination of the whole matter we
have come to the clear conclusion that this court is
bound to follow previous decisions of its own as well
as those of courts of co-ordinate jurisdiction. The
only exceptions to this rule (two of them-apparent
only) are those already mentioned which for conve-
nience we here summarize: {1) The court is entitled
and bound to decide which of two conflicting deci-
sions of its own it will follow. (2) The court is bound
to refuse to follow a decision of its own which,
though not expressly overruled, cannot, in its opi-
nion, stand with a decision of the House of Lords.
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(3) The court is not bound to follow a decision of its

own if it is satisfied that the decision was given per °

incuriam’.

Also, in this respect, Lord Denning M.R. said the fol-
lowing in Miliangos v. George Frank (Textiles) Ltd.,
{1975] 1 ALLE.R. 1076 (at pp. 1084-1085):-

“The law on this subject has been authoritatively
stated in Young v. Bristol Aeroplane Co.' and Mo-
relle Ltd. v. Wakeling.* This court is bound to follow
its own decisions—including majority decisions—
except in closely defined circumstances. One of these
is where a previous decision of this court, although
not expressly overruled, cannot stand with a subse-
quent decision of the House of Lords.” Note the word
‘subsequent’. It is an essential word.

Another exception is where a previous decision has
been given per incuriam. ‘Such cases’, said Lord
Green M.R.* in Young v. Bristol Aeroplane Co°,
‘would obviously be of the rarest occurrence and
must be dealt with in accordance with their special
facts’. So it has been held that a decision is not given
per incuriam because the argument was not ‘fully or

carefully formulated’ (see Morelle v. Wakeling®), or -

was ‘only weakly or inexpertly put forward’ (Josce-

‘lyne v. Nissen’); nor that the reasoning was faulty

(Barrington v. Lee® by Stephenson L.J.). To these 1
would add that a case is not decided per incuriam
because counse!l have not cited all the relevant autho-
rities or referred to this or that rule of court or sta-
tutory provision. The court does its own researches
itself and consults authorities; and these may never
receive mention in the judgments. Likewise a case is

1 [1944] 2 All E.R. 293.

2 [1955] 1 All E.R. 708.

3 Sec Young v. Bristol Aeroplane Co [1944] 2 All E.R. at 298.
4 [1944] 2 All ER. at 300. .
5 [1944] 2 All E.R. 293.

6 [1955] 1 All ER. at 714,

7 [1970] 1 All ER. 1213 at 1223,

8 [I971] 3 All E.R. 1231 at 1245,
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not decided per incuriam because it is argued on one
side only and the other side does not appear. The
duty of counsel in those circumstances, as we all
know, is to put the case on both sides to the best of
his ability; and the court itself always examines it
with the utmost care, to protect the interests of the
one who is not represented. That was done in the
Schorsch Meier case’ itself.

The cases in which we have interfered are limited.
One outstanding case recently was Tiverton Estates
Ltd v. Wearwell Ltd® where this court in effect over-
rules Law v. Jones® on the ground that a material
line of authority was not before the court and that
the point called for immediate remedy. I have my-
self often said that this court is not absolutely bound
by its own decisions and may depart from them just
as the House of Lords from theirs; but my colleagues
have not gone so far. So that I am in duty bound to
defer to their view”.

In the later case of Farrell and Another v. Alexander,
[1976] 1 All E.R. 129, Lord Denning M.R. appeared to
hold the view that the Court of Appeal in England should
not absolutely be bound by its previous decisions, any
more than the House of Lords, and he stated the following
(at p. 137):-

“In my opinion, therefore, Remmington v. Larchin'
is no authority on the 1968 Act; and Zimmerman v.
Grossman® was wrongly decided. So much so that I
do not think it is binding on us. I have often said that
I do not think this court should be absolutely bound
by its previous decisions, any more than the House
of Lords. I know it is said that when this court is
satisfied that a previous decision of its own was
wrong, it should not overrule it but should apply it
in this court and leave it to the House of Lords to
overrule it. Just think what this means in this case.

1 [1974] 3 W.L.R. 823.

2 [1974] 1 All ER. 209.
3 [1973]°2 AH E.R. 437.
4 [1921] 3 K.B. 404

5 {1971] 1 All E.R. 363.
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These ladies do not qualify for legal aid. They must
go to the expense themselves of an appeal to the
House of Lords to get the decision revoked. The ex-
pense may deter them and thus an injustice will be
perpetrated. In any case I do not think it right to
compel them to do this when the result is a foregone
conclusion. I would let them save their money and
reverse it here and now”.

But the other two members of the Court, Lawton L.J.
and Scarman L.J., refused to agree with him and consider-
ed themselves bound by the previous decision of the Court
of Appeal in Zimmerman v. Grossman, [1971] 1 All E.R.
363, which Lord Denning M.R., sitting in the Court of
Appeal, wanted not to follow on the ground that it had
been wrongly decided.

In this connection Scarman L.J. stated (at p. 147):-

“Nevertheless, I have immense sympathy with the
approach of Lord Denning M.R. I decline to accept
his lead only because I think it damaging to the law
in the long term-—though it would undoubtedly do
justice in the present case. To some it will appear
that justice is being denied by a timid, conservative
adherence to judicial precedent. They would be
wrong. Consistency is necessary to certainty-—one of
the great objectives of law. The Court of Appeal—
at the very centre of our legal system—is responsible
. for its stability, its consistency, and its predictability:
see my comments in Tiverton Estates Ltd v. Wear-
well.* The task of law reform, which calls for wide-
ranging techniques of consultation and discussion
that cannot be compressed into the forensic medium,
is for others. The courts are not to be blamed in a
" case such as this. If there be blame, it rests elsewhere.
Parliament has had since 1922 the opportunity to
change the law, but has not taken it, and cannot be
thought to have taken the opportunity in the Rent
Act 1968, since to do in that Act would involve a
neglect by Parliament itself of its own enactment (the
Consolidation of Enactments (Procedure) Act 1949).
Parliament must use very plain words indeed to justi-

1 [1974] 1 All E.R. 209 at 228.
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fy such a view of its intensions being accepted by the
courts. I happen to think that a wrong turning.was
taken by the Court of Appeal in 1921. But only the
legislature, or the House of Lords in its judicial ca-
pacity, can put the courts on what I believe to be the
right road”.

When the Farrell case, supra, was taken to the House
of Lords (see Farrell v. Alexander, [1976] 2 All E.R.
721) Lord Simon of Glaisdalé said the following as re-
gards the doctrine of precedent (at p. 741):-

“The relevant law on this point has been laid down
beyond all question by two of the most eminent
judges who have ever held the great office of Master
of the Rolls—ILord Greene (in Young v. Bristol Ae-
roplane Co Ltd") and Lord Denning (in Miliangos v.
George Frank (Textiles) Ltd*)”,

Also, the Miliangos case, supra, was taken to the House
of Lords (see Miliangos v. George Frank (Textiles) Ltd.,
[1975] 3 All E.R. 801) and it was held (see the headnote,
at p. 802) that —

“The maxim cessante ratione céssat ipsa lex does not
justify the abrogation of a rule of law embodied in
a binding precedent on the ground that changed
circumstances have nullified the reason for the rule;
its purpose is merely to distinguish an instant from a

_previous legal decision or to justify an exception to
a principal legal rule”.

In this connection the following were stated by Lord
Simon of Glaisdale (at p. 820):-

“To sum up on this part of the case: (1) the maxim
in the form ‘cessante ratione cessat ipsa lex’ reflects
one of the considerations which your Lordships will
weigh in deciding whether to overrule, by virtue of
the 1966 declaration,” a previous decision of your
Lordships’ House; (2) in relation to courts bound by

1 [1944] 2 All ER. at 297 er seq.
2 [1975] L.All E.R. 1076 at 1081, 1084, 1085.
3 [1966] 3 All E.R. 77.
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the rule of precedent the maxim ‘cessante ratione
cessat ipsa lex’, in its literal and widest sense, is mis-
leading and erroneous; (3) specifically, courts which
are bound by the rule of precedent are not free to
disregard an otherwise binding precedent on the
ground that the reason which led to the formulation
of the rule embodied in such precedent seems to the
court to have lost cogency; (4) the maxim in reality
reflects the process of legal reasoning whereby a pre-
vious authority is judicially distinguished or an ex-
ception is made to a principal legal rule; (5) an.other-
wise binding precedent or rule may, on proper ana-
lysis, be held to have been impliedly overruled by a
subsequent decision of a higher court or impliedly
abrogated by an Act of Parliament; but this doctrine
is not accurately reflected by citation of the maxim

"

‘cessante ratione cessat ipsa lex’.

Lord Simon dissented as regards the actual outcome of
the Miliangos case before the House of Lords, but the
above statement of the law regarding the application” of
the maxim “cessante ratione cessat ipsa lex” was agreed to
by three other, out of the five, Lords of Appeal who dealt
with that case.

The “1966 declaration”, which was referred to by Lord
Simon in the above-quoted passage, is a Practice State-
ment made by Lord Gardiner L.C. “on behalf of himself
and the Lords of Appeal in Ordinary” on July 26, 1966
(see [1966] 3 All E.R. 77, [1966] 1 W.L.R, 1234):-

“Their Lordships regard the use of precedent as an
indispensable foundation upon which to decide what
is the law and its application to individual cases. It
provides at least some degree of certainty upon which
"individuals can rely in the conduct of their affairs,
as well as a basis for orderly development of legal
rules.

Their Lordships nevertheless recognise that too ri-
gid adherence to precedent may lead to injustice in a
particular case and also unduly restrict the proper
development of the law. They propose, therefore, to
modify their present practice and, while treating
former decisions of this House as normally binding,
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to depart from a previous decision when it appears
right.to do so.

In this connection they will bear in mind the dan-
ger of disturbing retrospectively the basis on which
contracts, settlements of property and fiscal arrange-
ments have been entered into and also the especial
need for certainty.as to the criminal law.

This announcement is not intended to affect the
use of precedent elsewhere than in this House”.

In Boys v. Chaplin, [1968] 1 All E.R. 283, Diplock L.J.
observed (at p. 296) that “The House of Lords in an ex-
tra-judicial pronouncement has expressed its intention of
loosening its self-imposed fetters of stare decisis”.

In Geelong Harbor Trust Commissioners v. Gibbs
Bright & Co., [1974] 2 W.L.R. 507 the Privy Council
dealt with the matter of precedent, and Lord Diplock said
(at pp. 512-514):-

“The High Court of Australia has always possessed
the power, which the House of Lords itself only as-
sumed as recently as 1966, to refuse to follow its
own previous decisions if it thinks fit. This power
however has been used but sparingly. The decision
whether or not to exercise it is, in their Lordships’
view, one of legal policy into which wider considera-
tions enter than mere questions of substantive law.
The fact that the court considers its previous deci-
sion to have been plainly wrong is a prerequisite to
discarding it, but it is by no means a decisive reason
for doing so.

The law laid down by a judicial decision, even
though erroneous, may work in practice to the sa-
tisfaction of those who are affected by it, particularly
where it concerns the allocation of the burden of un-
avoidable risks between parties engaged in trade or
commerce and their insurers. If it has given general
satisfaction and caused no difficulties in practice,
this is an important factor to be weighed against the
more theoretical interests of legal science in deter-
mining whether the law so laid down ought now to
be changed by judicial decision.
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By intervening to change the common law Parlia-
ment has relegated the courts within this field to the
lesser role of interpreting the written law that Parlia-
ment has enacted; but the power to state authorita-
tively what the words that Parliament has used mean
for the purpose of applying them to particular cir-
cumstances necessarily involves a power in the courts
to make law even though this be, in the phrase of
Justice O.W. Holmes, but interstitially. When for the
first time a court of final instance interprets a writ-
ten law as bearing one of two or more possible mean-
ings, as the High Court did in the Townsville case,
the effect of the exercise of its interpretative role is
to make law. The issuc involved in the application
of the doctrine of stare decisis to judicial decisions
on statutory construction is: at what point as a mat-

- ter of legal policy should the interpretative role of

the court be treated as spent? Ought it to be regard-
ed as exhausted once the court of final instance has
expounded the meaning of the statute, as was the
practice of the House of Lords in England until it
was changed in 1966? Or should it be regarded as
continuing so as to entitle the court to correct a pre-
vious erroneous interpretation if experience shows
that this has caused confusion or difficulty in its
practical application?

Under a system of law which admits exceptions to
the strict rule of stare decisis there is no simple an-
swer to these questions. It depends upon striking a
balance between many factors whose relative import-
ance may vary considerably from case to case. If it
can be inferred from the terms in which subsequent
legislation has been passed that Parliament itself has
approved a particular judicial interpretation of words
in an earlier statute this would be decisive in both
Australia and England in favour of adhering to it.
Newton ¥ in the Supreme Court of Victoria felt able
to draw that inference in the instant case, but the
majority in the High Court did not rely on this; and
in their Lordships’ view there is no ground for doing
0. So it was for the High Court to form its own con-
clusion as to where in the particular field of law dealt
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with by section 110 of the Geelong Act the balance
of advantage lay between adhering to an interpre-
tation of the section which had regulated the rights
and liabilities of those affected by it for 50 years,
and adopting a new interpretation which, though it
might well be more consistent with the established
rules of statutory construction, might create retro-
spectively rights of action against owners, masters
and agents of vessels which had used Australian har-
bours. As their Lordships have previously observed,
the High Court sitting in Australia is better qualified
than their Lordships are to do this.

Apart from those factors which are special to the
particular field of law in the instant case, there is
however a wider consideration which would make
their Lordships reluctant to interfere with the deci-
sion of the High Court on a matter of this kind. If
the legal process is to retain the confidence of the
nation, the extent to which the High Court exercises
its undoubted power not to adhere to a previous de-
cision of its own must be consonant with the con-
sensus of opinion of the public, of the elected legi-
slature and of the judiciary as to the proper balance
between the respective roles of the legislature and .of
the judiciary as lawmakers. Even among those na-
tions whose legal system derives from the common
law of England, this consensus may vary from coun-
try to country and from time to time. It may be in-
fluenced by the federal or unitary nature of the con-
stitution and whether it is written or unwritten, by
the legislative procedure in Parliament, by the ease
with which parliamentary time can be found to ef-
fect amendments in the law which concern only a
small minority of citizens, by the extent to which
Parliament has been in the habit of intervening to
reverse judicial decisions by legislation; but most of
all by the underlying political philosophy of the par-
ticular nation as to the appropriate limits of the law-
making function of a non-elected judiciary”.

The approach that the power of a supreme judicial or-
gan to depart from one of its previous decisions:should be
sparingly exercised, so that the advantage of finality is
not to be thrown away too readily, especially in matters of
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statutory construction, is found, too, in the judgments de-
livered in the House of Lords in Jones v. Secretary of
State for Social Services, Hudson v. Secretary of State for
Social Services, {1972] 1 All E.R. 145,

Lord Reid stated the following (at p 149), after refer-
ring to the Practice Statement made as aforesaid in 1966:-

“My understanding of the position when this resolu-
tion was adopted was and is that there were a.com-
paratively-small number of reported decisions of this
House which were generally thought to be impending
the proper development of the law or to have led to
- results which were unjust or contrary to public po-
licy and that such decisions should be reconsidered
as opportunities arose. But this practice was not to
be used to weaken existing certainty in the Jaw. The
old view was_that any .departure from rigid adhe-
rence to precedent would weaken that certainty. I
did not and do not accept that view. It is notorious
that where an existing decision is disapproved but
cannot be overruled courts tend to distinguish it on
inadequate grounds. I do not think that they act
wrongly in so doing; they are adopting the less bad
of the only alternatives open to them. But this is
bound to.lead to uncertainty for no one can say in
advance whether in a particular case the court will
or will not feel bound to follow the old unsatisfacto-

ry decision. On balance it seems to me that over- -

" ruling such a decision will promote and not unpalr
the certainty of the law.

But that certainty will be impaired unless this
practice is used sparingly. I would not seek to cate-
gorise cases in which it should or cases in which it
should not be used. As time. passes experience will
supply some guide. But I would venture the opinion
that the typical case for reconsidering an old deci-
sion is where some broad issue is involved, and that
it should only be in rare cases that we should recon-
sider questions of construction of statutes or other
documents. In very many cases it cannot be said po-
sitively that one construction is right and the other
wrong. Construction so often.depends on weighing
one consideration against another. Much may de-
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pend on one’s approach. If more attention is paid to
meticulous examination of the language used in the
statute the result may be different from that reached
by paying more attention to the apparent object of
the statute so as to adopt that meaning of the words
under consideration which best accord with it.

Holding these views, I am firmly of opinion Dowl-
ing's case [1967] 1 All E.R. 210, ought not to be re-
considered. No broad issue of justice or public policy
is involved nor is any question of legal principle. The
issue is simply the proper construction of complicat-
ed provisions in a statute. There must be a large

number of decisions of this House of this character.

Possibly some of your Lordships may think the de-
cision in Dowling’s case more wrong than most of
them. But a decision ‘to reconsider Dowling’s case
would I think encourage those who would like to see
others of such decisions reversed, to think that liti-
gation for that purpose might be worthwhile and
would have a rather far-reaching tendency to impair
existing certainty. Moreover, if the decision in Dowl-
ing’s case is causing administrative difficulties in the
respondent’s department—as to which I have no
knowledge—then the respondent is in a position -to
seek amendment of the Act”.

Lord Pearson said (at p. 174):-

“My Lords, in my opinion the decision of this House
in Minister of Social Security v. Amalgamated En-
gineering Union (Re Dowling) [1967] 1 All E.R.
210, ought to be followed in the present cases for
several reasons.

First, there is the principle of stare decisis. A de-
cision of this House has had the distinctive advantage
of being final both in the sense that it put an end to
the litigation between the parties and in the sense
that it established the principle embodied in the ratio
decidendi. Consequently it provided a firm founda-
tion on which commercial, financial and fiscal ar-
rangements could be based. Also it marked a defi-
nite step in the development of the law, irreversible
except by Act of Parliament. This distinctive advan-
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tage of finality should not be thrown away by too
ready use of the recently declared liberty to depart
from previous decisions.

Secondly, in Dowling’s case the courts were con-
fronted with a difficult question of construction
arising under a complicated statute. The decision of
such questions depends largely on an impression as
to the meaning of words in their context, and often
different minds have different impressions so that a

divergence of opinion results. That is what happened:

in Dowling’s case. There were two conflicting views
and each of them was tenable. That which ultimately
became the minority view was taken by the three
members of the Divisional Court, by one member of
the Court of Appeal [1966] 1 All E.R. 705, and by
one of 'my noble and learned friends in this House.
The view which became the majority view was taken
by two members of the Court of Appeal and by four
of my noble and learned friends in this House. On a
count of judicial voices one might say the slender
majority of six to five is not sufficient to prove con-
clusively the correctness of the view which prevailed,
but the voices in favour afford unimpeachable evi-
dence that it is a tenable view, in the absence of any
demonstration that it was arrived at per incuriam or
is for some other reason clearly unmaintainable. No
such demonstration has been given. That seems to
me a sufficient reason for not overruling the decision
in Dowling’s case. If a tenable view taken by a ma-
jority in the first appeal could be overruled by a ma-
jority preferring another tenable view in a second
appeal, then the original tenable view could be re-
stored by a majority preferring it in a third appeal.
Finality of decision would be utterly lost”.

Lord Simon stated (at p. 196):-

“I have already indicated that, if the matter were res

" integra, I would presume to put a different construc-

tion on the Act than that which commended itself to
the majority of the House in Dowling’s case [1967]
1 All E.R. 210. Nevertheless, I am clearly of opinion
that it would be wrong now to seek to depart from
that decision, for the following reasons:
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(1) The declaration of 26th July 1966 (see Note
[1966] 3 All E.R. 77, itself implies that the power
to depart from a previous decision of your Lord-
ships’ House is one to be most sparingly exercised.

(2) A variation of view on a matter of statutory
construction—so much a matter of impression—
would, I should have thought, rarely provide a suit-
able occasion, by itself, that is to say, for it would be
different if it were convincingly shown that a pre-
vious construction, clearly demonstrated to be wrong,
was causing administrative difficulties or individual
injustice. .

(3) Your Lordships will, I apprehend, be reluc-
tant to encourage frequent litigants before your Lord-
ships’ House—like the Secretary of State for Social
Services in this type of case or the Commissioners
of Inland Revenue in revenue cases—to endeavour
to re-open arguments once concluded against themm—
particularly since appellate committees do not sit in
banc, so that similar arguments might be put forward
in successive cases in the hope of finding a favour-
ably constituted committee. (It was claimed on be-
half of the respondent that it was of importance, in
this connection, that Inland Revenue Comrs v.

" Brooks, [1915] A.C. 478 was not drawn to the at-

tention of the House of Dowling’s case; but, in my
view, Inland Revenue Comrs v. Brooks, although
useful, is only of marginal significance, since it turn-
ed on the construction of words of a particular sta-
tute of a very different character from those your
Lordships are now considering. I would also apply
in this context what Lord Shaw said in a different
one in Hoystead v. Taxation Comr [1926] A.C. 155
at 165:

‘Parties are not permitted to begin fresh litigations
because of new views they may entertain of the law
of the case, or new versions which they present as to
what should be a proper apprehension by the Court
of the legal result. . ... If this were permitted litiga-
tion would have no end, except when legal ingenuity
is exhausted’)”.

On the other hand, In re Harper and Others v. National -
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Coal Board, [1974] 2 W.L.R. 775, 771, the Court of Ap-
peal was faced with the situation that there is no discer-
nible ratio decidendi common to the majority view in the
House of Lords in the case of Smith v. Central~Asbestos
Co. Ltd., [1973] A.C. 518, which would normally have
been a binding precedent on it, and the situation was ap-
proached as follows by Lord Denning, who said (at pp.
780, 781):- :

“How then do we stand on the law? We have listened
to a most helpful discussion by Mr. McCullough on
the doctrine of precedent. One thing is clear. We
can only accept a line of reasoning which supports
the actual decision of the House of Lords. By no
possibility can we accept any reasoning which would
show the decision itself to be wrong. The second pro-
position is that if we can discover the reasoning on
which the majority based their decision, then we
should accept that as binding upon us. The third
proposition is that, if we can discover the reasoning
on which the minority base their decision, we should
reject it. It must be wrong because it led them to the
wrong result. The fourth proposition is that, if we
cannot discover the reasoning on which the majo-
rity based their decision, we are not bound by it. We
are free to adopt any reasoning which appears to us
to be correct, so long as it supports the actual deci-
sion of the House.

In support of those propositions, I would refer to
the speech of Lord Dunedin in Great Western Rail-
way Co. v. Owners of §.S. Mostyn [1928] A.C. 57,
73-74, and of Lord MacDermott in Walsh v. Curry
(1955) N.I. 112, 124-125, and of Viscount Simonds
in Midland Silicones Ltd. v. Scruttons Ltd. [1962]
A.C. 446, 468-469.

Applying the propositions to Smith v. Central As-
bestos Co. Ltd. (Dodd’s case) [1973] A.C. 518, the
position stands thus: (1) the actual decision of the
House in favour of Dodd must be accepted as cor-
rect. We cannot accept any line of reasoning which
would show it-to be wrong. We'cannot therefore ac-
cept the reasoning of a minority of two—Lord Simon
of Glaisdale and Lord Salmon—on the law. It must
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be wrong because it led them to the wrong result.

(2) We ought to accept the reasoning of the three in
the majority if we can discover it. But it is not dis-
coverable. The three were divided. Lord Reid and
Lord Morris of Borth-y-Gest took one view of the
law. Lord Pearson took another. We cannot say that
Lord Reid and Lord Morris of Borth-y-Gest were
correct: because we know that their reasoning on
the law was in conflict with the reasoning of the
other three. We cannot say that Lord Pearson was
correct: because we know that the reasoning which
he accepted on the law led the other two (Lord Si-
mon of Glaisdale and Lord Salmon) to a wrong con-
clusion. So we cannot say that any of the three in the
majority was correct. (3) The result is that there is
no discernible ratio among the majority of the House
of Lords. In these circumstances I think we are at
liberty to adopt the reasoning which appears to us
to be correct.

In my opinion we should adopt the reasoning
which was accepted in this court in the long line of
cases before the decision of the House of Lords.
None of these was overruled. They may therefore be
said to be binding on us. But in any case we should
follow their reasoning especially as it was accepted
by two of their Lordships who were in the majority
and was expressed convincingly by Lord Morris of
Borth-y-Gest in the passage I have quoted”.

In order to complete the review of the application in
England of -the doctrine of precedent it is perhaps useful
to mention that in relation to criminal cases there appears
to exist some laxity in this connection.

Thus, in R v. Gould, [1968] 2 Q.B. 65, Diplock L.J.
said (at pp. 68-69):-

“In its criminal jurisdiction, which it has inherited
from the Court of Criminal Appeal, the Court of
Appeal does not apply the doctrine of stare decisis
with the same rigidity as in its civil jurisdiction. If
upon due consideration we were to be of opinion
that the law had been either misapplied or misunder-
stood in an earlier decision of this court or its prede-

312

10

15

20

25

30

35

4(



10

15

20

30

35

40

cessor, the Court of Criminal Appeal, we should be
entitled to depart from the view as to the law ex-
pressed in the earlier decision notwithstanding that
the case could not be brought within any of the ex-
ceptions laid down in Young v. Bristol Aeroplane
Co. Ltd [1944] K.B. 718, as justifying the Court of
Appeal in refusing to follow one of its own decisions
in a civil case (Rex v. Taylor) [1950] 2 K.B. 368. A
fortiori, we are bound to give effect to the law as we
think it is.if the previous decision to the contrary
effect is one of which the ratio decidendi conflicts
with that of other decisions of this court or its prede-
cessors of co-ordinate jurisdiction”.

In R v. Newsome, R v. Browne, [1970] 3 All E.R. 455,
the above dictum of Diplock L.J. was referred to with ap-
proval by Widgery L.J. who, also, said (at pp. 457-458)
that: “We do, however, recognise, as has been recognised
for years, that the principle of stare decisis does not apply
in its full vigour to decisions of the Court of Criminal
Appeal, as it used to be, and the criminal division of this
court, as it now is”.

An aspect of the principle of precedent which could
not have been dealt with fully in England, because there
is no written Constitution there, is that which relates to
the extent to which the highest court in a country should
consider itself bound by its previous decisions in relation
to matters of constitutional adjudication.

In this respect it is useful to refer to some relevant pro-
nouncements by the United States Supreme Court:

In Smith v. Allwright, 88 L. Ed. 987, Mr. Justice Reed
stated (at p. 998):-

“In reaching this conclusion we are not unmindful
of the desirability of continuity of decision in consti-
tutional questions. However, when convinced of
former error, this Court has never felt constrained
to follow precedent. In constitutional questions,
where correction depends upon amendment and not

- upon legislative action this Court throughout its,

history has freely exercised its power to re-examine
the basis of its constitutional decisions. This has long
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been accepted practice, and this practice has conti-
nued to this day. This is particularly true when the
decision believed erroneous is the application of a
constitutional principle rather than an interpretation
of the Constitution to extract the principle itself”.

In United States v. South Buffalo Railway Company,
92 L. Ed. 1077, Mr. Justice Jackson said (at p. 1081):-

e when the questions are of statutory
construction, not of constitutional import, Congress
can rectify our mistake, if such it was, or change its
policy at any time, and in these circumstances rever-
sal is not readily to be made”.

In Green v. United States, 2 L. Ed. 2d 199, Mr. Justice
Frankfurter stated (at p. 220):-

“We should not be so unmindful, even when consti-
tutional questions are involved, of the principle of
stare decisis, by whose circumspect observance the
wisdom of this Court as an institution transcending
the moment can alone be brought to bear on the dif-
ficult problems that confront us”.

In State Board of Insurance v. Todd Shipyards Corpo-
ration, 8 L. Ed. 2d 620, Mr. Justice Douglas said the fol-
lowing (at p. 625):-

“We have, of course, freedom to change our deci-
sions on. the constitutionality of laws. Smith v. Al
wright, 88 L. Ed. 987, 998. But the policy announc-
ed by Congress in the McCarran-Ferguson Act was
one on which the industry had reason to rely since
1897, when the Allgeyer decision was announced;
and we are advised by an amicus brief how severe
the impact would be on small insurance companies
should the old rule be changed. When, therefore,

- Congress has posited a regime of state regulation on
the continuing validity of specific prior decisions (see
Federal Trade Com. v. Travelers Health Asso., 4
L. Ed. 2d 724, 729), we should be loath to change
them”.

In United States v. Ross R. Barnett, 12 L. Ed 2d 23,
Mr. Justice Clark stated (at p. 36):-

“It is true that adherence to prior decisions in consti-
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tutional adjudication is not a blind or inflexible rule.
This Court has shown a readiness to correct its errors
even -though of long standing. -Still, where so many
cases in both federal and state jurisdictions by ‘such
a constellation of ‘eminent jurists over a century and
a half’s span teach us a principle which is without
contradiction in our case law, we cannot overrule it”.

In United States v. State of Maine, 43 L. Ed. 2d 363,
Mr. Justice White said the following (at pp. 371, 372):-

“But the doctrine of stare decisis is still a powerful
force in our jurisprudence; and although on occasion
the Court has declared—and acted accordingly—
that constitutional decisions are open to re-examina-
tion, we are convinced that the doctrine has peculiar
force and relevance in the present context. It is appa-
rent that in the almost 30 years since California, a
great deal of public and private business has been
transacted in accordance with those decisions and in
accordance with major legislation enacted by Con-
gress, a principal purpose of which was to resolve the
‘interminable litigation’ arising over the controversy

.of the ownership of the lands underlying the margi-

nal sea. See HR Rep No. 215, 83d Cong, Lst Sess,
2 (1953). Both the Submerged Lands Act and'the
Outer Continental Shelf Lands Act which soon fol-
lowed proceeded from the premises established by
prior Court decisions and provided for the orderly
development of offshore resources. Since 1953, when
this legislation was enacted, 33 lease sales have been

held, in which 1,940 leases, embracing over eight-

million acres, have.been issued. The Outer Conti-
nental Shelf, since 1953, has yielded over three bil-
lion barrels of oil, 19 trillion mcf of natural gas, 13
million long tons of sulfur, and over four million
long tons of salt, In 1973 alone, 1,081,000 barrels
of oil and 8.9 billion cubic feet of natural gas were

-extracted daily from the Outer Continental Shelf.

Exploitation of our resources offshore implicates a
broad range of federal legislation, ranging from the
Longshoremen’s and Harbor Workers’ Compensa-
tion Act, incorporated into the Outer Continental
Shelf Lands Act, to the more recent Coastal Zone

Management Act. We are quite sure that it would
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DEMETRIOS in Cyprus it is useful to refer, first, to The Republic v.
DEMETRIADES  Mozoras, (1966) 3 C.L.R. 356, in which the view was
— adopted, expressly or by clear implication, that a Full
Triantafyllides, P.  Bench of the Supreme Court can depart from a decision
of the former Supreme Constitutional Court (in that case
the decision concerned was that in Morsis and The Re-

public, 4 R.S.C.C. 133, at p. 137).

Munir J. stated the following (at p. 386):-

“1, therefore, see no reason for departing from the
opinion expressed by the Supreme Constitutional
Court on this point in Morsis and The Republic
(supra, at p. 137)".

Yosephides J. said (at pp. 399, 416):-

“In deciding this question it is, I think, also necessa-
ry to decide whether we are prepared to accept the
decision in the Morsis case or overrule it. In fact,
counsel for the Commission submitted that that case
should be overruled.

It, therefore, follows that I would, with respect,
overrule the decision in the Morsis case”.

In Constantinides v. The Republic, (1969) 3 C.L.R.
523, a Full Bench of this Court reversed, in effect, the
judgment of the Supreme Constitutional Court in Loizides
and others v. The Republic, 1 R.S.C.C. 107, by refusing
to accept the adaptations made, under Article 188 of the
Constitution, to a scheme for educational grants to child-
ren of public officers.-

Josephides J. said (at p. 545):-

“It, therefore, follows that, with respect, as a matter
of construction, I would not be prepared to make
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adherence to precedent may lead to injustice in this
particular case, and also unduly restrict the proper
development of the law. I propose, therefore, to de-
part from the previous decision of the Supreme Con-
stitutional Court, because it appears to me the right
thing to do. Indeed, I am further of the view that
the Supreme Court of Cyprus should not shrink from
overruling a decision, or series of decisions, which
establish a doctrine plainly outside the Constitutional
Law, the law of the land, or for any other good rea-
son which appears to the Court right to do so.

Triantafyllides, P.

After considering more fully the reasoning behind
the judgment in the Loizides’ case, I have no doubt
that it has been wrongly decided and, therefore, T
find myself in agreement with counsel for the appel-
lant that the adaptations effected are wrong and are
contrary to the provisions of Article 192 of the Con-
stitution”.

The Constantinides case, supra, was an appéaI from an
in the first instance judgment of mine which had been
based on the earlier decision in the Loizides case, supra.

It is correct, as it has been pointed by the trial Judge
in the case now before us, that, when I was dealing my-
self, sitting alone, with the Constantinides case (see Con-
stantinides v. The Republic, (1967) 3 CL.R. 483), T had
said the following regarding the Loizides case (at p. 492):-

“But 1 have, in this Case, considered the validity of
the relevant reasoning in the Loizides case indepen-
dently of my past participation in its determination.
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My sole purpose was to decide correctly the present
Case, irrespective of past views, but, of course, with
due regard to the principle that precedent should not

. be disturbed unless there are good reasons for doing
so. I have, in the end, reached the conclusion that
the Loizides case was correctly decided”.

It could be said that it is to be inferred from the above
passage that, when trying the Constantinides case at first
instance, I might not have been prepared to follow the
Loizides case had I reached the conclusion that it had

been wrongly decided.

It is, however, perhaps, pertinent to point out that what
I said then is attributable to the fact that, as I was a Judge
of the Supreme Constitutional Court when it decided the
Loizides case, it was proper on my part to stress that I
was approaching all the issues, which had been raised in

" Constantinides case, with an open mind.

Anyhow, the fact remains that in the end I did not re-
fuse to follow the Loizides case and, therefore, whatever

I said then was stated by way of an observation, without .

my having had to decide finally as to whether or not I was
bound, by virtue of the principle of judicial precedent, to
follow the Loizides case.

In any case, after the Constantinides case was.decided
by a Full Bench on appeal, as aforesaid, and the Loizides
case was, thus, reversed in a manner inconsistent with the
views which I had expressed while sitting alone at first
instance in the Constantinides case, I had the opportunity
to consider to what extent I was bound, as a Judge of this
Court sitting at first instance, by a decision of a Full
Bench of the Court, and 1 said the following in Zambaki-
des and Others v. The Republic, (1970) 3 C.L.R. 191 (at
pp- 193, 194):-

“It is correct that in the case of Loizides and The
Republic (1 R.8.C.C. 107) the then Supreme Consti-
tutional Court—with myself as one of its members—
decided that the scheme for education grants, as set
out in the said circulars, had to be adapted, under
Article 192.7(b) of the Constitution, in such a man-
ner as, in effect, to substitute in the place of the edu-

318

1C

15

20

25

30

35



10

15

20

25

30

35

40

cation grants in respect of studies in the United King-
dom, other British Commonwealth countries and the
Republic of Ircland (as provided for by the afore-
mentioned circulars) education grants in respect of
studies in Greece and Turkey (for Cypriot Greeks
and Cypriot Turks respectively).

In the latter case of Constantinides and The Re-

public—in which when dealt with by me in the first
instance ((1967) 3 C.L.R. 483) the adaptations to
the scheme as made in the Loizides case were ad-
hered to—the Supreme Court decided on appeal
((1969) 3 C.L.R. 523) that such adaptations ought
not to have been made and that, therefore, the
scheme for education grants still continued to be ap-
plicable to studies .in the United Kingdom, other
countries of the British Commonwealth and the Re-
public of Ireland.

Though I, myself, still hold the views which I ex-
pressed in the Loizides case and in my first instance
decision in the Constantinides case, I do consider my-
self bound to apply the law as laid down on appeal
in the latter case”.

- In the light of all the foregoing I have reached the con-
clusion that it was not open, in the present case, to the
learned trial Judge, not to_follow, and to instead reverse,
the decision in the Mikrommatis case, supra. He was, of
course, perfectly entitled to put on record in his judgment
his opinion that the Mikrommatis case had been wrongly
decided, but having done so he was bound to follow it,
leaving the matter of its possible reversal to be dealt with,
if need be, by a Full Bench of this Court on appeal.

I am fully aware that in dealing with the present case
the trial Judge was acting under section 11(2) of the Ad-
ministration of Justice (Miscellaneous Provisions) Law,
1964 (Law 33/64), which reads as follows:-

“Any original jurisdiction vested in the Court under -

any law in force.and any revisional jurisdiction, in-
cluding jurisdiction on the adjudication of a recourse
made against an act or omission of any organ, autho-
rity or person exercising executive or administrative
authority as being contrary to the law, in force or in
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excess or abuse of power, may be exercised, subject
to any Rules of Court, by such Judge or Judges as
the Court shall determine:

Provided that, subject to any Rules of Court, there
shall be an appeal to the Court from his or their de-
cision”.

A Judge of this Supreme Court acting under section

"11(2), above, is, certainly, not to be regarded, in any way

at all, as an “inferior court” in relation to a Full Bench
of the Supreme Court; he is bound, however, because of
the doctrine of precedent, by the decisions of a Full Bench
of this Court—(and of the Supreme Constitutional Court
and of the High Court of Justice as its predecessors)—
simply for the sake of ensuring, as much as possible, cer-
tainty regarding the law in force, since his decisions are
not of a final nature, in the sense that they are subject to
an appeal, whereas those of a Full Bench of this Court,
as well as those of the Supreme Constitutional Court and
of the High Court of Justice, are, indeed, of a final nature.

T am, further, of the view that a Full Bench of this
Court can reverse its own case-law, as well as that of the
Supreme Constitutional Court and of the High Court of
Justice, on the same basis on which the House of Lords
in England can do likewise.

There remains to decide next whether or not in the pre-
sent instance it should be found by this Full Bench of the
Supreme Court that the Mikrommatis case, supra, was
wrongly decided, in that, as has been found by the trial
Judge and as has been submitted by counsel for the res-
pondent, it was decided in a manner inconsistent with the
principle of equality,. as safeguarded by means of Articles
24 and 28 of the Constitution.

EQUALITY

Regarding the application of the principle of equality
to a matter of taxation reference was made in argument,
in the present case, to the decision of this Court in Matsis
v. The Republic, (1969) 3 C.L.R. 245, where that prin-
ciple was examined in the light of relevant decisions of
the United States Supreme Court; so, it is useful to refer,
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in this respect, to some more recent decisions of that
Court:

In-Lehnhauseﬁ v. Lake Shore Auto Parts Co., and Bar- -

rett v. Shapiro, 35 L. Ed. 2d 351, which were decided to-
gether, there has been made a comprehensive review of
the case-law concerning the application of the doctrine of
equal protection in-relation to matters of taxation; and I
think that it is helpful to quote, at some length, from the
judgment of the Court which was delivered by Mr. Justice
Douglas; the following were stated (at pp. 354-355):-

“The Equal Protection Clause does not mean that a
State may not draw lines that treat one class of indi-
viduals or entities differently from the others. The
test is whether the difference in treatment is an in-
vidious discrimination. Harper v. Virginia Board of
Elections, 383 US 663, 666, 16 L. Ed. 2d 169, 86
S Ct 1079. Where taxation is concerned and no spe-
cific federal right, apart from equal protection, is
imperiled, the States have large leeway in making
classifications and drawing lines which in their judg-
ment produce reasonable systems of taxation.

As stated in Allied Stores of Ohio v. Bowers, 358
US 522, 526-527? 3 L. Ed. 2d 480, 79 S Ct 437:

‘The States have a very wide discretion in the lay-
ing of their taxes. When dealing with their proper
domestic concerns, and not trenching upon the pre-
rogatives of the National Government or violating
the guaranties of the Federal Constitution, the States
have the attribute of sovereign powers in devising
their fiscal systems to ensure revenue and foster their
local interests. Of course, the States, in the exercise
of their taxing power, are subject to the requirements
of the Equal Protection Clause of the Fourteenth
Amendment. But that clause imposes no iron rule
of equality, prohibiting the flexibility and variety
that are appropriate to reasonable schemes of state

taxation. The State may impose different specific,

taxes upon different trades and professions and may
vary the rate of excise upon various products. It is
not required to resort to close distinctions or to main-
tain a precise, scientific uniformity with reference to
composition, use or value’,
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In that case we used the phrase ‘palpably arbitra-
ry’ or ‘invidious’ as defining the limits placed by the
Equal Protection Clause on state power. Id., at, 530,
3 L. Ed. 2d 480. State taxes which have the collate-
ral effect of restricting or even destroying an occu-
pation or a business have been sustained, so long as
the regulatory power asserted is properly within the
limits of the federal-state regime created by the Con-
stitution. Magnano Co. v. Hamilton, 292 US 40, 44-
47, 78 L. Ed. 1109, 54 S Ct 599. When it comes to
taxes on corporations and taxes on individuals, great
leeway is permissible so far as equal protection is
concerned. They may be classified differently with
respect to their right to receive or earn income”.

It was further stated (at pp. 357-358):-

“In Madden v. Kentucky, 309 US 83, 84 L. Ed. 590,
60 S Ct 406, 125 ALR 1383, a State laid an ad va-
lorem tax of 50 ¢ per $100 on deposits in banks out-
side the State and only 10 ¢ per $1,000 in deposits
within the State. The classification was sustained
against the charge of invidious discrimination, the
Court noting that ‘in taxation, even more than in
other fields, legislatures possess the greatest freedom
in classification’. Id., at 88, 84 L. Ed. 590, 125
ALR 1383, There is a presumption of constitutiona-
lity which can be overcome ‘only by the most explicit
demonstration that a classification is a hostile and
oppressive discrimination against particular persons
and classes’. Ibid. And the Court added, ‘“The burden
is on the one attacking the legislative arrangement
to negative every conceivable basis which might sup-
port it’. Ibid. That idea has been elaborated. Thus,
in Carmichael v. Southern Coal Co. 301 US 495, 81
L. Ed. 1245, 57 S Ct 868, 109 ALR 1327, the
Court, in sustaining an unemployment tax on em-
ployers, said:

‘A state legislature, in the enactment of laws, has
the widest possible latitude within the limits of the
Constitution. In the nature of the case it cannot re-
cord a complete catalogue of the considerations
which move its members to enact laws. In the ab-
sence of such a record courts cannot assume that its
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action is capricious, or that, with its informed acqu-
aintance with local conditions to which the legisla-
tion is to be applied, it was not aware of facts which
afford reasonable’basis for its action. Only by faith-
ful adherence to this guiding principle of judicial re-
view of legislation is it possible to preserve to the le-
gislative branch its rightful independence and its abi-
lity to function’. Id., at 510, 81 L. Ed. 1245, 109
ALR 1327”.

The test of “invidious discrimination” which was linked
to the principle of equal protection in the Lehnhausen

case, supra, had already been adopted in the earlier cases’

of Dandridge v. Williams, 25 L. Ed. 2d 491, 503, and
Jefferson v. Hackney, 32 L. Ed. 2d 285, 296. In the later
case of United States Department of Agriculture v. Mo-
reno, 37 L. Ed. 2d 782 Mr. Justice Brennan said (at p.
787):-

“Under traditional equal protection analysis, a le-
gislative classification must be sustained if the classi-

fication itself is rationally related to a legitimate go-

vernmental interest. See Jefferson v. Hackney, 406
US 535, 546, 32 L. Ed. 2d 285, 92 S Ct 1724
(1972); Richardson v. Belcher, 404 US 78, 81, 30
L. Ed. 2d 231, 92 S Ct 254 (1971); Dandridge v.
Williams, 397 US 471, 485, 25 L. Ed. 2d 491, 90
. S Ct 1153 (1970); McGowan v. Maryland, 366 US

420, 426, 6 L. Ed. 2d 393, 81 S Ct 1101 (1961)".

And he added (at p. 790):-

“Traditional equal protection analysis does not re-

quire that every classification be drawn with precise

‘mathematical nicety’. Dandridge v. Williams, 397

US, at 485, 25 L. Ed. 2d 491. But the classification

here in issue is not only imprecise’, it is wholly with-
out any rational basis”.

Also, in Kahn v. Shevin, 40 L. Ed. 2d 189, Mr. Justice'l

Douglas in upholding the constitutionality of legislation
granting certain taxation exemptions to widows, but not
widowers, stated the following (at p. 193):-

“While the widower can usually continue in the oc-
cupation which preceded his spouse’s death, in many
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cases the widow will find herself suddenly forced into
a job market with which she is unfamiliar, and in
which, because of her former economic dependency,
she will have fewer skills to offer.

There can be no doubt, therefore, that Florida’s
differing treatment of widows and widowers ‘rests
upon some ground of difference having a fair and
substantial relation to the object of the legislation’.
Reed v. Reed, 404 US 71, 76, 30 L. Ed. 2d 225, 92
S Ct 251, quoting Royster Guano Co. v. Virginia,
253 US 412, 415, 64 1.. Ed. 989, 40 S Ct 560.

This is not a case like Frontiero v. Richardson,
411 US 677, 36 L. Ed. 2d 583, 93 S Ct 1764, where
the Government denied its female employees both
substantive and procedural benefits granted males
‘solely .. ... for administrative convenience’. Id., at
690, 36 L. Ed. 2d 583 (emphasis in original). We
deal here with a state tax law reasonably designed to
further the state policy of cushoning the financial
impact of spousal loss upon the sex for which that
loss imposes a disproportionately heavy burden. We
have long held that ‘where taxation is concerned and
no specific federal right, apart from equat protection,
is imperiled, the States have large leeway in making
classifications and drawing lines which in their judg-
ment produce reasonable systems of taxation’. Lehn-
hausen v. Lake Shore Auto Parts Co. 410 US 356,
359, 35 L. Ed. 2d 351, 93 S Ct 1001. A state tax
law is not arbitrary although it ‘discriminates in fa-
vor of a certain class..... if the discrimination is
founded upon a reasonable distinction, or difference
in state policy’, not in conflict with the Federal Con-
stitution. Allied Stores v. Bowers, 358 US 522, 528,
3 L. Ed. 2d 480, 79 S Ct 437. This principle has wea-
thered nearly a century of Supreme Court adjudica-
tion, and it applies here as well. The statute before
us is well within those limits™.

In the Dandridge case, supra, it was pointed out by Mr.
Justice Stewart that some latitude should be allowed to
the legislature in the area of economics and social welfare
when applying the principle of equal protection; he said
(at pp. 501-502}:-
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may justify, if they do not require, rough accommo-
dations—illogical, it may be, and unscientific’. Me-
tropolis Theatre Co. v. City of Chicago, 228 US 61,

'69-70, 57 L. Ed. 730, 734, 33 S Ct 441. ‘ A statu-

15 tory discrimination will not be set aside if any state
of facts reasonably may be conceived to justify it
McGowan v. Maryland, 366 US 420, 426, 6 L. Ed.
2d 393, 399, 81 SCt 1101”.

In the Jefferson case, supra, Mr. Jusuce Rehnquist said
20 (at p. 296):- '

“This Court emphasized only recently, in Dandria'ge
v. Williams; 397 US 471, 485, 25 L. Ed. 2d 491,
501, 90 S Ct 1153 (1970), that in ‘the area of eco-
nomics and social welfare, a’State does not violate
25 the Equal Protection Clause merely because the clas-
sifications made by its laws are imperfect’. A legisla-
ture may address a problem ‘one step at a time’, or
even ‘select one phase of one field and apply a re-
medy there, neglecting the others’. Williamson v. Lee
30 Optical Co. 348 US 483, 489, 99 L. Ed. 563, 573,
75 S Ct 461 (1955). So long as its judgments are ra-
tional, and not invidious, the legislature’s efforts to
tackle the problems of the poor and the needy are
not subject to a constitutional straitjacket. The very
35 complexity of the problems suggests that there will
be more than one constitutionally permissible method
of solving them”.

The same view was adopted by Mr. Justice Rehnquist

in the subsequent case of Weinberger v. Salfi, 45 L. Ed.

40 2d 522 (and see, also, Geduldig v. Aiello, 41 L. Ed. 2d
256).

In the Marsis case; supra, it was held (at p. 270) that
325
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there is nothing in our Constitution safeguarding express-
Iy the right to “due process” in the manner in which such
right is safeguarded under the U.S.A. Constitution. But
it is to be noted that in Bolling v. Sharpe, 98 L. Ed. 884,
it was held that the notion of equal protection is related
to the notion of due process; Chief Justice Warren said
(at p. 886):-

“The Fifth Amendment, which is applicable in the
District of Columbia, does not contain an equal pro-
tection clause as does the Fourteenth Amendment
which applies only to the states. But the concepts of
equal protection and due process, both stemming
from our American ideal of fairness, are not mutual-
ly exclusive. The ‘equal protection of the laws’ is a
more explicit safeguard of prohibited unfairness than
‘due process of law’, and, therefore, we do not imply
that the two are always interchangeable phrases. But,
as this Court has recognized, discrimination may be
so unjustifiable as to be violative of due process”.

In the Lehnhausen case, supra (at p. 356) it was stress-
ed that “the Fifth Amendment in its use of.due process
carries a mandate of equal protection”.

In Schneider v. Rusk, 12 L. Ed. 2d 218 Mr. Justice
Douglas said (at p. 222):-

“Moreover, while the Fifth Amendment contains no
equal protection clause, it does forbid discrimination
that is ‘so unjustifiable as to be violative of due pro-
cess’. Bolling v. Sharpe, 347 US 497, 499 98 L. Ed.
884, 886,74 S Ct 693”.

In the Moreno case, supra, Mr. Justice Brennan said
(at p. 787):- A

“In essence, appellees contend, and the District Court
held, that the ‘unrelated person’ provision of §3(e)
creates an irrational classification in violation of the
equal protection component of the Due Process
Clause of the -Fifth Amendment. We agree”.

It may be observed, at this stage, that the equal protec-
tion component of the due process clause in the Fifth
Amendment to the U.S.A. Constitution corresponds to the
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principle of equality safeguarded by Articles 24 and 28
of our Constitution; therefore, the notion of due process
to the extent to which it relates to the principle of equality
forms part of our’own Constitutional structure; and the
Matsis case, supra, cannot be treated as being inconsistent
with the above view, especially as this particular aspect of
due process, which is connected with the concept of equa-
lity, was not considered in that case.

In the report of Weinberger v. Wiesenfeld, 43 L. Ed.
2d 514, it is pointed out (in a footnote to the judgment

of Mr. Justice Brennan, at p. 519) that the approach of

the U.S.A. Supreme Court to equal protection claims un-
der the Fifth Amendment has been the same as that to
equal protection claims under the Fourteenth Amendment,
and reference is made, in this respect, to, inter alia, the
cases of Frontiero v. Richardson, 36 L. Ed. 2d 583, Ji-
menez v. Weinberger, 41 L. Ed. 2d 363.

A due process clause is included not only in the Fifth
Amendment but, also, in the Fourteenth Amendment to
the U.S.A. Constitution where the equal protection clause
is to be found. A case in which the due process and equal
protection clauses in the Fourteenth Amendment were ap-
plied together is that of Hoeper v. Tax Commission of
Wisconsin, 76 L. Ed. 248, which has been relied on by
the learned trial Yudge in the present instance. In the
Hoeper case it was held, by majority, that “A husband
cannot, consistently with the due process and equal pro-
tection clauses of the 14th Amendment, be taxed by a
state on the combined total of his and his wife’s incomes
as shown by separate returns, where her income is her
separate property and, by reason of the tax being gra-
duated, its amount exceeded the sum of the taxes which
would have been due had their separate incomes been
separately assessed”. The opinion of the majority of the
Court is to be found in the judgment of Mr. Justice Rey-
nolds, and Mr. Justice Holmes delivered a dissenting opi-
nion; a perusal of both opinions ledds me to the conclu-
sion that the Hoeper case was decided partly on the basis
of the legal and social situation which existed at the time
—in 1931—in the U.S.A. and it cannot, therefore, be re-
garded as being of decisive significance in relation to the
outcome of the appeal with which we are now dealing.
Moreover, as the Hoeper case is case-law of a foreign
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country, which is not directly applicable with binding
force in Cyprus, it can only be of a persuasive nature;
and, personally, I am, indeed, inclined to attribute equal
weight both to the majority opinion of Mr. Justice Rey-
nolds and to the dissenting opinion of Mr. Justice Holmes.

It is I think helpful to examine, next, the application of
the principle of equality elsewhere than in the U.S.A.

In Article 3 of the Constitution of 1952, in Greece, it
was provided that all Greek citizens contribute without
exception, according to their means, towards the public

‘burdens (“Oi “ElAnveg aokitw ovvelopigovoly adiaxgitwg

gig ta dmpoowe bapn avakdyws tHv duvapenv twv’). This
provision is very similar to Article 24.1 of our Constitu-
tion which states that every person is bound to contribute
according to his means towards the public burdens
(“Enaotog UmoyoeoTiar va ouveogégy eic ta dnudoa bdagn
dvahéyog TdY duvdpeoy avtod’’). In Tédhov—DBhdyou T
Sivraypa tig ‘EALGdog” (1954), vol. A, p. 222, the above
provision in Article 3 of the Constitution of 1952, in
Greece, is commented upon and it is explained that the
principle of equality contained therein permits not only
taxation proportionate to the means of each citizen, but,
also, progressively greater taxation according to such
means; and, while on this point, it is pertinent to draw at-
tention to the fact, too, that in. Kotin “Eloaywyn &g oy
Anpooiov Oxovopxny”’, 4th Ed. (1967), vol. 2, p. 45, it is
pointed out that the aggregation of the income of the
spouses for purposes of taxation is a means adopted by
the State in order to defeat efforts of taxpayers to avoid
the consequences of progressively increasing taxation.

In India the approach to the application of the principle
of equality in taxation matters is shown by the following
passage from Constitutional Law of India by Seervai, 2nd
Ed., vol. 1, pp. 222-223:-

“However, it was held in East India Tobacco Co. v.
A.P. that the wide latitude given by our Constitu-
tion to the legislature in classification for taxation
was correctly described in the following words:

‘A State does not have to tax everything in order
to tax something. It is allowed to pick and choose
districts, objects, persons, methods and even rates
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for taxation if it does so reasonably ... .. The (U.S.)
Supreme Court has been practical and has permitted
a very wide latitude in classification for taxation’.

The Tobacco Case was cited with approval in
Khyerbarz Tea Co. Ltd. v. Assam, and these deci-
stons have been followed in other cases. The same
principles were affirmed in Rai Ramkrishna v. Bihar,
where the court also considered the circumstances
under which tax laws would be struck down as vio-
lating Arts. 14 and 19:

. the power of taxing the people and their pro-
perty is an essential attribute of the Government and
Government may legitimately exercise the said pow-
er by reference to the objects to which it is applicable
to the utmost extent to which Government thinks it
expedient to do so. The objects to be taxed so long
as they happen to be within the legislative compe-
tence of the Legislature can be taxed . .. according
to the exigencies of its needs, because there can be

no doubt that the State is entitled to raise revenue

by taxation. The quantum of tax levied..... the

conditions subject to which it is levied, the manner,

in which it is sought to be recovered, are all matters
within the competence of the Legislature, and in
dealing with the contention ... that the taxing sta-
tute contravenes Art. 19, Courts would naturally be
circumspect and cautious. Where for instance it ap-
pears that the taxing statute is plainly discriminatory,
or provides no procedural machinery for assessment
and levy of the tax, or that it is confiscatory, Courts
would be justified in striking down the impugned
statute as unconstitutional. In such cases, the cha-
racter of the material provisions of the impugned
statute is such that the Court would feel justified in
taking the view that, in substance, the taxing statute
is a cloak adopted by the Legislature for achieving
its confiscatory purposes. This is illustrated by ..

Kunnathat Thathunni Moopil Nair v. Kerala where
a taxing statute was struck down because it suffered
from several fatal infirmities. On the other hand,.....
(in) Jagannath Baksh Singhv. UP. . .... a challenge
to the taxing statute on the ground that its provisions
were unreasonable was rejected and it was observed
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that unless the infirmities in the impugned statute
were of such a serious nature as to justify its descrip-
tion as a colourable exercise of legislative power, the
Court would uphold a taxing statute’.

Decided cases show that a classification may be
made not only for the imposition or recovery of a tax,
but also to prevent an evasion of tax”.

.In Basu’s Commentary on the Constitution of India,
Sth Ed., vol. 1, the following are stated (at pp. 463-465):-

“Taxation law is no exception to the doctrine of
equal protection.

Hence, a taxation will be struck down as violative
of Art. 14 if there is no reasonable basis behind the
classification made by it, for example, where diffe-
rentiation is made between tax evaders belonging to
the same class merely because the evasion was de-
tected by different methods, or, if the same class of
property, similarly situated, is subjected to unequal
taxation. If there is no reasonable basis for the classi-
fication, the law will be struck down and it is not

_necessary, further, to establish that the tax ‘has been

imposed with a deliberate intention of differentiating
between individual and individual’.
But —

(a) If the taxation, generally speaking, imposes
a similar burden on every one with reference to that
particular kind and extent of property, on the same
basis of taxation, the law shall not be open to attack
on the ground that the result of the taxation is to im-
pose unequal burdens on different persons. -

(b) As in the case of other laws, there is no vio-
lation of Art. 14 if there is a reasonable basis for the
classification.

{¢) In the matter of taxation laws, however, the
Court permits a greater latitude to the discretion of
the Legislature. In the words of the Supreme Court -

‘... in the application of the principles, the courts,
in view of the inherent complexity of fiscal adjust-

330

10

15

20

25

30

35



15

20

25

30

35

ment of diverse elements, permit a larger discretion’

to the Legislature in the matter of classification, so
long it adheres to the fundamental principles under-
lying the said doctrine. The power of the Legisla-
ture to classify is of ‘wide range and flexibility’ so
that it can adjust its system of taxation in all proper
and reasonable ways’.

In tax matters, ‘the State is allowed to pick and
choose districts, objects, persous, methods and even
rates for taxation if it does so reasonably’.

(d) For the same reason, where there is more
than one method of assessing a tax and the Legisla-

ture selects one out of them, the Court will not be -

justified to strike down the law on the ground that
the Legislature should have adopted another method

which, in the opinion of the Cou;t, is more reason- -
. able, unless it is convinced that the method adopted

is capricious, fanciful, arbitrary or clearly unjust.

(e) " Similarly, the classification between small and
large manufacturers or between imported and coun-
try tobacco for the purpose of taxation; or the classi-
fication of goldsmiths, for the purpose of exemption
from sales tax, into those who make the ornaments
by their personal labour or by paid artisans and
those who sell ornaments produced by artisans on a
commission basis; has been held to be reasonable.

(f) On the same need for flexibility in the matter
of taxation, a provision empowering the Executive
to exempt particular goods from a duty has been up-
held as valid. Even the delegation of the power to
determine the rate of a tax has been upheld as valid
where the policy is laid down in the statute and the
subordinate authority (e.g., a Municipal Board) is
required to follow a quasi-judicial procedure in de-
termining the rate.

(g) As to what articles should be taxed is a ques-

tion of policy and there cannot be any complaint of .

discrimination merely because the Legislature has
decided to tax certain articles and not others. Thus, -

In a law imposing a sales tax, -
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The State may not consider it administratively
worth while to tax sales by small traders who have no
organisational facilities for collecting the tax from
their buyers and turn it over to the Government.

‘(h) The freedom of the Legislature is conceded
not only in the choice of the articles to be taxed but
also as regards the manner and rate of taxation”.

It is, furthermore, useful to examine how the corres-
ponding to the principle of equality principle of non-dis-
crimination has been understood in the course of the ap-
plication of the relevant provision of the European Con-
vention on Human Rights, of 1950; the said provision is
Article 14, which reads as follows:-

“Article 14

The enjoyment of the rights and freedoms set forth
in this Convention shall be secured without discrimi-
nation on any ground such as sex, race, colour, lan-
guage, religion, political or other opinion, national
or social origin, association with a national minority,
property, birth or other status”.

In Fawcett on the Application of the European Con-
vention on Human Rights (1969, at p. 239) it is pointed
out that as it is to be derived from various definitions of
discrimination ‘“‘non-discrimination and equality of treat-
ment are equivalent” and “discrimination and non-discri-
mination are relational terms, so that whether we speak
of disadvantage, equality, or advantage, we are speaking
of treatment of one person or group as measured by the
treatment, or the standard of treatment, of another per-
son or group”.

Then, in the same book reference is made to the deci-
sion of the European Commission of Human Rights in
application No. 511/59 (see the Yearbook of the Euro-
pean Convention on Human Rights, No. 3, 1960, p. 394)
and the following passage is to be found (at pp. 242-243)
of the same textbook:-

“Taxation. In 1957 Law No. 44 was enacted in
Iceland, which provided for taxation on capital as-
sets of both individuals and corporations. The appli-
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cants, who had been assessed for tax under this law,

alleged before the Commission that it was an expro-

priation of property contrary to Article 1 of the Pro-
tocol, but that its incidence was discriminatory in
that the law contained certain exemptions, in parti-
cular for co-operative societies, and preferential treat-
ment for particular forms of enterprise.

The Commission held that:

. with regard to the complaint that Law No. 44
of 1957 violates Article 14 of the Convention in that
it accords different treatment to co-operative societies
and joint stock companies, it is to be observed that
it is a common incident of taxation laws that they
apply in different ways or in different degrees to dif-
ferent persons or entities in the community; whereas,
accordingly, the mere fact that Law No. 44 may not

‘act upon co-operative societies and joint stock com-
panies in exactly the same way, does not afford any
sufficient basis for calling in question its character
as a legitimate means of taxation for the purposes of
Article 1 of the Protocol.

In other words, the tax differential between co-
-operative societies and companies was a necessary

component of the whole taxation scheme and was

not aimed against the companies as such”.

In Castberg on the European Convention on Human
Rights {1974) it is pointed out (at p. 161) that “That the
tax legislation of the State ... must necessarily differen-
tiate between the tax payers according to their capital or
income is so obvious that it seems superfluous even to
mention it”.

The following are stated, further on, fn the same text-
book (at pp. 161-163):-

“However, the question is where to draw the line be-
tween permissible differentiation in legislation and
other government activities, on the one hand, and
discrimination in violation of Art. 14 of the Conven-
tion. on the other. Is it possible to formulate certain
basic guidelines for determining the concept of dis-
crimination according to this provision of the Con-
vention?... :
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The Court”—the European Court of Human
Rights—*“first pointed out that differential treatment
in the exercise of rights violated the principle of
equality of treatment if the distinction did not have
‘any objective and reasonable justification’. This had
to be determined in relation to the aims and effects
of the measures concerned, having regard to the prin-
ciples normally prevailing in a democratic society.
Art. 14 would also be violated if it were clearly es-
tablished that there was no reasonable relationship
of proportionality between the means employed and
the aim sought to be achieved”.

In Jacobs on the European Convention on Human
Rights (1975) it is stated (at pp. 188, 190-191):-

“The enunciation of the principle of equality, and
the prohibition of discrimination, were considered so
fundamental as to be placed ‘at the beginning of the
Universal Declaration of Human Rights (Article 1
and 2) and of the United Nations Covenants on Eco-
nomic, Social and Cultural Rights and on Civil and
Political Rights (Article-2 and 3). These principles
also have a prominent place in many national con-
stitutions, for example in the Basic Law of the Fe-
deral Republic of Germany (Article 3), in the ‘equal
protection’ clauses of the United States Constitution
and in the Constitutions of many Commonwealth
countries. Several international instruments prohibit-
ing particular forms of discrimination, or discrimina-
tion in particular fields, have been drawn up, in the
United Nations, in the International Labour Organi-
zatton, in UNESCO, and elsewhere.

A second, and more difficult, major problem of
interpretation raised by Article 14 was also dealt
with by the Court in the Belgian Linguistic Case.
What forms of differential treatment constitute ‘dis-
crimination’?

To argue that Article 14 prohibits all inequalities
of treatment based on the grounds stated would lead
to manifestly unreasonable results, since the inequa-
lity might actually be designed to benefit the less pri-
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vileged class. For example, the provision of addition-

- al education facilities for. the children of poorer fa-
milies would not necessarily constitute discrimina-
tion. On the other hand, if only certain forms of in-
equality are prohibited, by what objective criteria
can they be identified?

‘In spite of the very general wording of the French
version (‘sans distinction aucune’), Article 14 does
not forbid every difference in treatment in the exer-
cise of the rights and freedoms recognised. This ver-
sion must be read in the light of the more restrictive
text of the English version (‘without discrimination’).
In addition, and in particular, one would reach ab-
surd results were one to give Article 14 an interpre-
tation as wide as that which the French version seems
to imply. One would, in effect, be led to judge as

contrary to the Convention every one of the'many .

legal or administrative provisions which do not se-
cure to everyone complete equality of treatment in
the enjoyment of the rights and freedoms recognised.
. The competent national authorities are frequently
confronted with situations and-problems which, on
account of differences inherent therein, call for diffe-
rent legal solutions; moreover, certain legal inequali-
ties tend only to correct factual inequalities........*"" ”

It is pertinent to refer, in particular, to a decision of
the European Commission of Human Rights which re-
lates to differentiation between married couples and single
persons; it is the decision in application No. 4130/69 (see
Yearbook of the European Convention on Human Rights,
No. 14,1971, p. 224) in which the Commission, stated (at
pp. 246-248):-

“With regard to the contributions made to the old-
age and the widows’ and orphans’ pension funds, the
Commission has already noted that, in principle,
such contributions are assessed on the basis of an-
nual income up to a certain limit in excess of which
no contributions are required. No distinction is made

in this respect between married and unmarried or -

*The Yearbook of the European Convention on Human Righis No. 11,
1968, pp. 832, 864,
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divorced women having an income, except in the
case of a married couple where both spouses have an
income of their own. In that case a joint assessment
is possible with the consequence that the contribu-
tions payable by both spouses together amount to
less than if they were assessed separately.

The Commission’ finds, however, that this diffe-
rence, insofar as it can be said to amount to an in-
equality of treatment between married and unmar-
ried or divorced women, is justified as being based
on the legislator’s appreciation of the general family
pattern while making allowances for the generally dif-
ferent situation of a married couple in comparison
with that of a single person. Such a difference, which
is to be found in many spheres of the law, is legiti-
mate and any inequality in the present case is not
out of proportion to the purpose of the national in-
surance schemes concerned. Consequently, there
cannot be, in this respect, any discrimination within
the meaning of Art. 14 of the Convention”.

Later on, in the same decision, and with regard to the
complaint that there was unequal and discriminatory treat-
ment as regards the distribution of the benefits accruing
under legislation concerned, the Commission stated (at
pp- 248-250):- '

“In examining this final question, the Commission
finds that there is no appearance of any such viola-
tion and refers to the reasons already given for find-
ing that there was equally no discrimination in re-
spect of the contributions made by the applicants.
It is true, as has already been noted, that the General
Old-Age Pensions Act differentiates between the pen-
sion benefits accruing to single persons and those
accruing to married couples. This difference in treat-
ment, however, is based on the reasoning of the
Dutch legislator appreciating the difference of the
situation of single persons from that of a married
couple living together. This distinction is made in a
legitimate interest taking into account the general
family pattern of the society and is not out of pro-
portion to the general purpose of the legislation con-
cerned, namely to provide for an adequate standard
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of living for old people and survivors. Consequently,
in this regard as well, there cannot be any discrimi-
nation within the meaning of Art. 14 of the Conven-

”

tion”.
THE RIGHT TO MARRY

Before pronouncing whether or not the Mikrommatis
case, supra, has been wrongly decided, it has to be exa-
mined if it is inconsistent with Article 22(1) of the Con-
stitution, which reads as follows:-

“l. Any person reaching nubile age is free to marry
and to found a family according to the law relating
to mamage, applicable to such person under the
provisions of this Constitution”.

' . The above constitutional provision corresponds to, in-
ter alia, Article 12 of the European Convention on Human
Rights, of 1950, which reads as follows:-

“Men and women of marriageable age have the right
to marry and to found a family, according to the
national laws governing the exercise of this right”.

In Fawcett on the Application of the European Con-
vention on Human Rights (at p. 226) it is stated that it is
doubtful whether Article 12 of the Convention, as draft-
ed, would give much protection against public measures
of taxation seeking to achieve family limitation, and, also,

" in Jacobs on the European Convention on Human Rights

(at p. 164) it is stated that fiscal disincentives to marriage
are probably not contrary to Article 12 of the Conven-
tion.

In Panayides v. The Republic, (1965) 3 C.L.R. 107,
our Supreme Court has decided that a taxation measure,
such as a surcharge on the income tax payable by unmar-
ried persons, could be treated as related to the provision

- regarding the right to marry in Article 22.1 of the Con-

stitution; Munir J. said, in this respect, the following (at
p- 118) in delivering the judgment of the Court:-

“Although, in view of the conclusion reached in con-
nection with Articles 28 and 24 of the Constitution
it has not become necessary to examine the provi-
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sions of paragraph 1 of Article 22 of the Constitu-
tion, it might be observed that had the Court found
that the making of a distinction for the purposes of
personal taxation between married and unmarried
persons had not contravened Articles 28 and 24 of
the Constitution, then it would have been for consi-
deration whether the encouragement of marriage by

the imposition of a personal tax on those who do not .

marry does not, in fact, amount to an interference
with the freedom of marriage which is safeguarded
by paragraph 1 of Article 22, inasmuch as it might
be said that those who do not marry were being pe-
nalised by taxation legislation on account of their
failure to marry”.

In the same case, there was expressed by me, on the
same point, the following view, in a separate judgment
(at p. 119):-

“In my opinion, the right to marry, which has been
expressly safeguarded as a Fundamental Right and
Liberty, necessarily implies the converse, i.e. the
right not to marry. Nobody can be free to do some-
thing unless he is also free not to do it.

The distinction between married and unmarried
persons under consideration in this Case, having al-
ready been found not to be reasonable, in the light
of the intrinsic nature of things and as being divorced
from the question of means, remains a provision
which appears calculated to promote the institution
of marriage. In view of Article 22.1 of the Consti-
tution such a social policy can no longer be pursued
by means of legislation. Nobody can be burdened
with increased taxation by way of an inducement or
compulsion to change his unmarried status into a
married one. Otherwise, he is not ‘free to marry’.

I would add, however, that nothing in this Judg-
ment is intended to lay down that taxation legislation
properly treating the difference of status between
married and unmarried persons as a difference lead-
ing to the making of reasonable distinction on the
basis of means, would also be treated as unconstitu-
tional, as being contrary to Article 22. The matter
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would have to-be determined when it arises, if at all
and in the meantime should be left entirely open”.

VALIDITY OF THE “MIKROMMATIS” DECISION

" Having carefully considered the ratio decidendi of the
decision in the Mikrommatis case, supra, in the light of
the correct application of the principle of equality—with
particular reference to such apphcatlon to matters of ta-
xation and of social and economic policies—and having,
also, examined the said ratio decidendi from the angle of
its compatibility with the enjoyment of the right to marry,
and, having, further, taken judicial notice of the relevant
social conditions existing at the material time, I have come
to the conclusion that the decision in the Mikrommatis
case was a correct one at the time when it was reached,
on December 11, 1961, and that it was not inconsistent
with Articles 24 and 28, or with Article 22, of the Con-
stitution; consequently the relevant legislation, which was

based on the said decision, was not unconstitutional at the

time when it was enacted,

Of course, this Court, sitting as a Full Bench, can pro-
nounce the decision in the Mikrommatis case as being no
longer valid, in view of developments since 1961, with the
consequence that. the aforementioned legislation would
cease to be validly applicable.

.In this respect it is useful to examine, first, the evolu-
tion of our case-law since the decision in the Mikrommatis

case:

In Xinari v. The Republic, 3 R.S.C.C. 98, which was
decided on April 19, 1962, it was held that it was uncon-
stitutional to deprive either member of a married couple
of the cost-of-living allowance payable to him, or her, as
part of his or her emoluments, as the case might be; the
following passage is to be found (at pp. 100-101):-

“Article 28 safeguards, inter alia, the principle of

_equality before the law and the administration and
in the opinion of the Court the notion of equal pay
for equal work in relation to public officers is an in-
tegral part of such principle.

There can be no doubt that though the cost-of-
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living allowance is not part of the basic salary of
public officers it is part of their remuneration. It is
very significant in this respect that the Pensions Law,

‘CAP 311 was amended in 1958 so as to incorporate

in the pensionable emoluments of a public officer
such part of the cost-of-living allowance ‘amounting
to twelve and a half per centum of the sum total of
salary and overscas allowance’.

It appears, therefore, that depriving either of two
public officers, married to each other, of a cost-of-
living allowance, under General Order 16, results in
a disparity in relation to the remuneration of public
officers doing the same work, i.e. where there are
two public officers doing the same work and one
being unmarried receives a cost-of-living allowance
and the other one being married is deprived of such
allowance by virtue of General Order 16, and it re-
mains to be examined whether such a course is con-
stitutional.

As already stated the cost-of-living allowance is,
at present, co-related to the cost-of-living index which
is prepared on the basis of items normally used by an
average family of four. In the opinion of the Court
General Order 16 does not, however, result in achiev-
ing a reasonable differentiation based on the fact of
co-habitation and the consequent sharing of some
expenses by two public officers married to each
other. This is proved to be so by the mere fact that
even if two such public officers live separately, either
because they are posted at different places or for any
other reason whatsoever, they still do not, under Ge-
neral Order 16, both receive a cost-of-living allow-
ance.

It is when one turns to pensions that the incon-
sistency of General Order 16 with the principle of
equality becomes most glaring. Depriving either of
two public officers, married to each other, of a cost-
of-living allowance, under General Order 16, results
in the pension of one of them, being less than what
it might otherwise have been by virtue of the above-
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mentioned amendment* of CAP 311 in 1958. Actual-
ly the Chief Establishment Officer in his evidence
was not prepared to go to the extent of stating that
he would still consider proper the making, after the
said amendment of CAP. 311, of a provision such
as General Order 16.

In view of the foregoing the Court has come to
the conclusion that General Order 16 is contrary to,
and inconsistent with, the principle of equality safe-
guarded under Article 28 because it contravenes the
notion of equal pay for equal work in relation to
public officers and it does not result in achieving,
as it could have been destined to achieve, a reason-
able differentiation based on the fact of co-habitation
and the consequent sharing of some expenses by two
public officers married to each other”,

It appears from the above passage that the principle of
equal pay for equal work, which did not receive particu-
lar attention in the Mikrommatis case, ‘was brought for-
cibly into the foreground, as regards married and unmar-
ried persons in the Xincri case.

In the later case of Panayides v. The Republic (1965)
3 CLR. 107, it was held that legislation rendering a
bachelor liable to pay personal tax, which was 20% in
excess of what would otherwise have been paid by him
had he not been a bachelor, was unconstitutional as being
contrary to Articles 24 and 28 of the Constitution, in
other words as contravening the principle of equality.
Munir J., in delivering the judgment of the Court, referred
with approval to the construction of the expression “equal
before the law” in Article 28.1 of the Constitution which
was given in the Mikrommatis case, supra (at p. 131) and
proceeded to state the following (at pp. 116, 117):-

“Coming now to the specific question whether the
making of such a distinction between married and
unmarried persons in this respect was reasonable, the
first point to consider is whether, having regard to
the circumstances and conditions prevailing in Cyp-
rus, and particularly having regard to the customs

* 5, 2(1) (viii) of the Pensions Law, Cap. 311
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and traditions of the particular Community of the
Communal Chamber which has imposed such per-
sonal taxation, it is reasonable to assume that a ba-
chelor is in fact in a more advantageous position fi-
nancially, all other relevant things being equal, than
a married person of the same social and economic
class as such-bachelor. It is true that when a bache-
lor gets married he assumes added financial respon-

sibilities towards his wife and children and, to that

extent, it may be said that a married man’s financial
obligations are thus greater than a bachelor’s. This
distinction may more readily appear reasonable in
certain countries where an unmarried man is not ex-
pected to have any financial or other obligations to-
wards his family, such as in the case of those coun-
tries where as soon as a young man comes of age he
probably leaves home and probably severs all finan-
cial and other ties with his parents’ family. It is well
known, however, that in Cyprus, and particularly
amongst the Greek Community, an unmarried man
is expected by custom and tradition to undertake
financial obligations not only towards his parents
(which is.also a legal obligation) but also towards
the members of his family and in particular towards
his unmarried sisters, and there are often instances
where a young man may find that he is not in a fi-
nancial position to marry, and is not expected to do
so, until his sisters have been settled in marriage.

Furthermore, the unreasonableness of the distinc-
tion might be illustrated by considering the extreme
case of a bachelor and a person whose wife dies, for
example, the day after their marriage. Could it be
said that it would be reasonable to make a distinc-
tion, for the purposes of the personal taxation in
question, between a bachelor and such a widower?
The answer must of course in the Court’s view be
in the negative.

It should also be observed that the provisions in
the Law in question allowing deductions to be made
in respect of the wife and children of a married man
already appear to make adequate allowance for the
added financial burden of a person who is respon-
sible for maintaining a family and bringing up his
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children. Having thus made this allowance for a mar-
ried man, it seems unreasonable to discriminate fur-
ther between married and unmarried persons by im-
posing an increased rate of taxation on unmarried
persons.

In these circumstances the Court is of the opinion
that it is not reasonable to make in Cyprus a distinc-
tion between married and unmarried persons in so
far as the liability to pay personal tax, of the nature
for which provision is made in Article 87 of the Con-

* stitution, is concerned, nor does such a distinction
have to be made, in the Court’s opinion, in view of
the intrinsic nature of things.

. The Court is, therefore, of the opinion that as such
distinction, not being a reasonable one to make and
not being one which has to be made in view of the
intrinsic nature of the status of a -bachelor, contra-
venes Article 28 and paragraph 1 of Article 24 of
the Constitution, and, therefore, the relevant legisla-
tive provision in question, namely, section 20 of
Schedule ‘A’ to Law 16/61 and paragraphs 1 and 2
of the Table of Rates of Taxation attached thereto,
are unconstitutional”.

It is useful to point out, at this stage, that the personal
tax to which the Panayides case related was essentially a
tax in the nature of income tax (see the case of H ,ukyna-
cos and Sons Ltd., 5. R S.C.C.22,27).

It should be recalled that when the Mikrommatis case,

‘supra, was determined in 1961 the surcharge imposcd on

a bachelor for purposes of income tax was apparently one
of the considerations which. led the Supreme Constitu-
tional Court to reach the conclusion which it did in that
case; this is derived from the following passage in its judg-
ment (at p. 132):-

“The Court has examined section 19 of CAP 323
in the wholé context of CAP 323 (including provi-
sions such as allowances in respect of children and
increased taxation on,the income of unmarried per-
sons) as well as against the background of the status
of marriage as existing in Cyprus at present and it
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has come to the conclusion that, although the appli-
cation of section 19 of CAP 323 may result in the
making of a reasonable distinction between married

and unmarried persons, it does not discriminate

against married persons, as such, and it is not, there-
fore, unconstitutional on such ground”.

So, it might not be quite certain that the outcome of the
Mikrommatis case would have been the same had it been
preceded, and not followed, by the Panayides case, supra.

It is pertinent to examine next the evolution of the re-
levant legislation since the decision in the Mikrommatis
case:

When that case was determined the relevant legislative
provision was section 19 of the Income Tax Law, Cap.
323, subsection (2) of which read as follows:-

“(2) If either a husband or a wife makes written ap-
plication to that intent to the Commissioner before
the 31st January in the year of assessment, returns
of income shall be required to be rendered by the
husband and wife separately in the year of assess-
ment and in subsequent years until the application is
revoked and the amount of the tax chargeable on the
husband pursuant to subsection (1) shall be appor-
tioned between the spouses in such manner as to the
Commissioner appears reasonable and the amounts
so apportioned shall be assessed and charged on each
spouse separately”.

Thus it was open to either spouse to elect that the in-
come tax payable in respect of the aggregation of their
income should be apportioned between them, and be paid
separately by them, in such a manner as the Commission-
er of Income Tax would consider reasonable.

Subsequently, however, a provision of this nature was
omitted from the legislative enactments (Gr. C. Ch. Laws
18/62 and 9/63 and Law 58/61) under which the sub
judice assessments of income tax were raised.

On May 24, 1962, after the Mikrommatis case had
been determined, there was promulgated the European
Convention on Human Rights (Ratification) Law, 1962
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(Law 39/62), and, as a result of it, and because of the
provisions of Article 169.3 of the Constitution, such
Convention has now superior force to any municipal law
in Cyprus, including, of course, the income tax legislation
(see, inter alia, Kannas v. The Police, (1968) 2 C.L.R.
29). Article 8(1) of the Convention provides that “every-
one has the right to respect for his private and family
life..... ', in the same way as Article 15.1 of our Con-
stitution prowdes that “every person has the right to re-
spect for his private and family life”.

In the judgment in the Mikrommatis case there is no

.indication that the consututmnahty of the relevant legis-

lative provision was examined in relation to the right safe-
guarded by means of Article 15.1 of the Constitution.

It.may, also, be stated, at this stage, that, because of
the ratification of the European Convention on Human
Rights, there became applicable in Cyprus Article 14 of
the Convention, which excludes discrimination and cor-
responds, in this respect, to Article 28 of the Constitution.

By means of the International Covenants (Economic,
Social and Cultural Rights, and Civil and Political Rights}
(Ratification) Law, 1969 (Law 14/69), which was pro-
mulgated on February 28, 1969, Cyprus has ratified the
two United Nations International Covenants on Human
Rights, which were adopted by the United Nations Ge-
neral Assembly on December 16, 1966.

Article 10(1) of the International Covenant on Econo-
mic, Social and Cultural Rights provides that —

“The States Parties to the present Covenant reco-
gnize that:

- 1. The widest possible ‘protection and assistance
should be accorded to the family, which is the natu-
ral and fundamental group unit of society, particu-
larly for its establishment and while it is responsible
for the care and education of dependent children.
Marriage must be entered into with the free consent
of the intending spouses”.

Article 23(1) (2) of the International Covenant on Ci-
vil and Political Rights provides as follows:-
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““1. The family is the natural and fundamental group
unit of society and is entitled to protection by society
and the State.

2. The right of men and women of marriageable
age to marry and to found a family shall be reco-
gnized”.

Since the concept of the “protection of the family” is
expressly referred to in the above-quoted provisions of
Covenants ratified by Cyprus, it is pertinent to mention
that in 1957, before even the decision in the Mikrommatis
case, which was determined prior to the adoption, and ra-
tification by Cyprus, of the said Covenants, the Federal
Constitutional Court of the Federal Republic of Germany
held (by means of Decision No. 9, of January 17, 1957,
in case BvL 4/54) that income tax legislation providing
that spouses should be assessed jointly if they were not
living permanently apart from each other, with the ex-
ception that income from paid employment of the wife in
a trade unconnected with her husband was to be excluded

from the joint assessment, was unconstitutional, not only’

as being contrary to the principle of equality, but because
it violated, also, Article 6 of the Basic Law (that is, the
German Constitution), which provided that the marriage
and the family enjoy the special protection of the State.

The above decision of the German Constitutional Court
could not have influenced the decision in the Mikromma-
tis case at the time when that case was determined, be-
cause Cyprus had not then undertaken any commitment
to protect the family as it has done when it ratified the
two aforementioned Covenants; but, now such a commit-
ment may be found to be of some significance in relation
to the matters under consideration in. the present proceed-
ings. :

The question, therefore, arises, in the light of factual
and legal developments since the decision in the Mikrom-
matis case, whether it should be upheld as being still va-
lid, or whether it should be treated as having in the mean-
time, been deprived of its validity, with the result that it
has to be overruled; and in the latter instance the relevant
legislative provisions, which were enacted in accordance
with it, would no longer be applicable, in that they would
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be inconsistent with the Constitution or with international
agreements which, under Article 169.3 of the Constitu-
tion, are of superior force to such provisions.

Inextricably connected with the above question is the
issue of since when are the decision in the Mikrommatis
case, and the derived therefrom legislative provisions, to
be found to be devoid of validity, assuming that they are
no longer validly applicable; prospectively only, or retro-
spectively, and if so as from what date in the past?

I find it, therefore, necessary to refer, at this stage, to
the concept of “prospective overruling”, as it has been
expounded in conjunction with the principle of judicial
precedent: '

PROSPECTIVE OVERRULING

The general rule is that when judicial precedent is over-

ruled this is done with both retrospective and prospective
effect, but, in relation, inter alia, to judicial decisions con-
cerning constitutionality resort has been had to the course
which has come to be described as “prospective over-
ruling”, so as not to affect legal situations which have
been created through widespread and long standing re-
liance on the overruled judicial precedent.

The above course has been adopted, in particular, on
certain occasions by the U.S.A. Supreme Court and so it
is useful to refer to some of its relevant case-law:

In Gelpcke v. The City of Dubugue, 17 L. Ed. 520,
Mr. Justice Swayne said (at pp. 525-526):-

“The late case in Iowa, and two other cases of a
kindred character in another State, also overruling
earlier adjudications, stand out, as far as we are ad-
vised, in unenviable solitude and notoriety. However
we may regard the late case in lowa as affecting the
future, it can have no effect upon the past. ‘The
sound and true rule is, that if the contract, when
made, was valid by the laws of the State as then ex-
pounded by all departments of the government, and
administered in its courts of justice, its validity and
obligation cannot be impaired by any subsequent
action of legislation, or decision of its courts altering
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the construction of the law’. Ohio Life & Trust Co.
v. Debolt, 16 How., 432.

The same principle applies where there is a change

of judicial decision as to the constitutional power of:

the Legislature to enact the law. To this rule, thus
enlarged, we adhere. It is the law of this court. It
rests upon the plainest principles of justice. To hold
otherwise would be as unjust as to hold that rights
acquired under a statute may be lost by its repeal.
The rule embraces this case”.

In Great Northern Railway Company v. Sunburst Oil -
& Refining Company, 77 L. Ed. 360, Mr. Justice Cardo-
zo in delivering the opinion of the Court said (at pp. 366-
367):-

“This is not a case where a court in overruling an
carlier decision has given to the new ruling a retro-
active hearing, and thereby has made invalid what
was valid in the doing. Even that may often be done,
though litigants not infrequently have argued to the
contrary, Tidal Qil Co. v. Flanagan, 263 U.S. 444,
450, 68 L. ed., 382, 385, 44 S. Ct. 197; Fleming v.
Fleming, 264 U.S. 29, 68 L. ed. 547, 44 S. Ct. 246;
Brinkerhoff-Faris Trust & Sav. Co. v. Hill, 281 U.S,
673, 680, 74 L. ed. 1107, 1113, 50 S. Ct. 451; cf.
Montana Nat. Bank v. Yellowstone County, 276 U.S.
499, 503, 72 L. ed. 673, 675, 48 S. Ct. 331. This
is a case where a court has refused to make its ruling
retroactive, and the novel stand is taken that the con-
stitution of the United States is infringed by the re-
fusal.

We think the Federal constitution has no voice
upon the subject. A state in defining the limits of
adherence to precedent may make a choice for itself
between the principle of forward operation and that
of relation backward. It may say that decisions of
its highest court, though later overruled, are law
none the less for intermediate transactions. Indeed
there are cases intimating, too broadly (cf. Tidal Oil
Co. v. Flanagan, 263 U.S. 444, 68 L. ed. 382, 44
S. Ct. 197, supra), that it must give them that effect;
but never has doubt been expressed that it may so
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treat them if it pleases, whenever injustice or hard-
ship will thereby be averted. Gelpcke v. Dubuque,
1 Wall. 175, 17 L. ed. 520; Douglas v. Pike County,
101 U.S. 677, 687, 25 L. ed. 968, 971; Loeb v. Co-
lumbia Twp. 179 U.S. 472, 492, 45 L. ed. 280, 290,
21 8. Ct. 174; Harris v. Jex, 55 N.Y. 421, 14 Am.
Rep. 285; Menges v. Dentler, 33 Pa. 495, 499, 75
Am. Dec. 616; Com. v. Fidelity & C. Trust Co. 185
Ky. 300, 215 S.W. 42; Mason v. A.E. Nelson Cotton
Co. 148 N.C. 492, 510, 18 L.R.A. (N.8.) 1221,
128 Am. St. Rep. 635, 62 S.E. 625; Hoven v.
McCarthy Bros. Co. 163 Minn. 339, 204 N.W. 29;
Farrior v. New England Mortg. Secur. Co. 92 Ala.
176, 12 L.R.A. 856, 9 So. 532; Falconer v. Simmons,
51 W. Va. 172, 41 S.E. 193. On the other hand, it
may hold to the ancient dogma that the law declared
by its courts had a Platonic or ideal existence before
the act of declaration, in which event the discredited
declaration will .be viewed as if it had never been,
and the reconsidered declaration as law from the
beginning. Tidal Oil Co. v. Flanagan, 263 U.S. 444,
68 L. ed. 382, 44 S. Ct. 197, supra, Fleming v. Fle-
ming, 264 U.S. 29, 68 L. ed. 547, 44 S. Ct. 246,
supra; Central Land Co. v. Laidley, 159 U.S. 103,
112, 40 L. ed. 91, 94, 16 8. Ct. 80; see, however,
Montana Nat. Bank v. Yellowstone County, 276 U.S.
499, 72 L. ed. 673, 48 S. Ct. 331, supra. The alter-
native is the same whether the subject of the new
decision is common law (Tidal Oil Co. v. Flanagan,
263 U.S. 444, 68 L. ed. 382, 44 S. Ct. 197, supra)
or statute. Gelpcke v. Dubuque, 1 Wall. 175, 17 L.
ed. 520, supra; Fleming v. Fleming, 264 U.S8. 29, 68
L. ed. 547, 44 S. Ct. 246, supra. The choice for any
state may be determined by the juristic philosophy
of the judges of her courts, their conceptions of law,
its origin and nature. We review not the wisdom of
their philosophies, but the legality of their acts. The
State of Montana has told us by the voice of her
highest court that with these alternative methods
open to her, her preference is for the first. In making
this choice, she is declaring common law for those
within her borders. The common law as administered
by her judges ascribes to the decisions of her highest
court a power to bind and loose that is unextinguish-
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ed, for intermediate transactions, by a decision over-
ruling them. As applied to such transactions we may
say of the earlier decision that it has not been over-
ruled at all. It has been translated into a judgment
of affirmance and recognized as law anew. Accom-
panying the recognition is a prophecy, which may or
may not be realized in ‘conduct, that transactions
arising-in the future will be governed by a different
rule. If this is the common law doctrine of adherence
to precedent as understood and enforced by the
courts of Montana, we are not at liberty, for any-
thing contained in the constitution of the United
States, to thrust upon those courts a different con-

- ception either of the binding force of precedent or

of the meaning of the judicial process”.

In Linkletter v. Walker, 14 L. Ed. 2d 601, Mr. Justice
Clark said (at pp. 604-606, 607-608):-

“At common law there was no authority for the pro-
position that judicial decisions made law only for the
future. Blackstone stated the rule that the duty of
the court was not to ‘pronounce a new law, but to
maintain and expound the old one’. 1 Blackstone,

Commentaries 69 (15th ed. 1809). This Court fol-

lowed that rule in Norton v. Shelby County, 118 U.S.
425, 30 L. ed. 178, 6 S. Ct. 1121 (1886), holding
that unconstitutional action ‘confers no rights; it im-
poses no duties; it affords no protection; it creates
no office; it is, in legal contemplation, as inoperative

‘as though it had never been passed’. At 442, 30 L.

ed. at 186. The judge rather than'being the creator
of the law was but its discoverer. Gray, Nature and
Sources of the Law 222 (1st ed. 1909). In the case
of the overruled decision, Wolf v. Colorado, supra,
here, it was thought to be only a failure at true dis-
covery and was consequently never the law; while
the overruling one, Mapp. was not ‘new law but an
application of what is, and theretofore had been,
the true law’. Shulman, Retroactive Legislation, 13
Encyclopaedia of the Social Sciences 355, 356
(1934).

On the other hand, Austin maintained that judges
do in fact do something more than discover law; they
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make it interstitially by filling in with judicial inter-
pretation the vague, indefinite, or generic statutory
or common-law terms.that alone are but the empty
crevices -of the law. Implicit in such an approach is
the admission when a case is overruled that the
earlier decision was wrongly decided. However,
rather than being erased by the later overruling de-
cision it is considered as an existing juridical fact
until overruled, and intermediate cases fmally de-
cided under it are not to be disturbed.

The Blackstonian view ruled English jurispru-
dence and cast its shadow over our own as evidenced
by Norton v. Shelby County, supra. However, some
legal philosophers continued to insist that such a
rule was out of tune with actuality largely because
judicial repeal of time did ‘work hardship to those
who (had) trusted to its existence’. Cardozo, Address

to the N.Y. Bar Assn., 55 Rep. NY State Bar Assn.

263, 296-297 (1932). The Austinian view gained
some acceptance over a hundred years ago when it
was decided that although legislative divorces were
illegal and void, those previously granted were immu-
nized by a prospective application of the rule of the

‘case. Bingham v. Miller, 17 Ohio 445 (1848). And

as early as 1863 this Court drew on the same con-
cept in Gelpcke v. Dubuque, 1 Wall. 175, 17 L. ed.

520 (1863). The Supreme Court of lowa had re- '

peatedly held that the Iowa Legislature had the
power to authorize municipalities to issue bonds to
aid in the construction of railroads. After the City

of Dubuque had issued such bonds, the Iowa Su- -

preme Court reversed itself and held that the legisla-
ture lacked such power. In Gelpcke, which arose

-after the overruling decision, this Court held that the

bonds issued under the apparent authority granted

.by the legislature were collectible. ‘However we may

regard the late (overruling) case in Iowa as affecting
the future, it can have no effect upon the past’. At
206, 17 L. ed. at 525. The theory was, as Mr. Justice
Holmes stated in Kuhn v. Fairmont Coal Co. 215
U.S. 349, 371, 54 L. ed. 228, 239, 30 S. Ct. 140
(1910), ‘that a change of judicial decision after a
contract has been made on the faith of an earlier
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- one the other way is a change of the law’. And in

1932 Mr. Justice Cardozo in Great Northern R. Co.
v. Sunburst Oil & Refining Co. 287 U.S. 358, 77
L. ed. 360, 53 S. Ct. 145, 85 ALR 254, applied

the Austinian approach in denying a federal consti- -

tutional due process attack on the prospective appli-
cation of a decision of the Montana Supreme Court.
He said that a State ‘may make a choice for itself
between the principle of forward operation and that
of relation backward’. At 364, 77 L. ed. at 366. Mr.
Justice Cardozo based the rule on the avoidance of
‘injustice or hardship’ citing a long list of state and
federal cases supporting the principle that the courts
had the power to say that decisions though later
overruled ‘are law none the less for intermediate
transactions’. At 364, 77 L. ed. at 366. Eight years
later Chief Justice Hughes in Chicot County Drain-
age Dist. v. Baxter State Bank, 308 U.S. 371, 84
L. ed. 329, 60 S. Ct. 317 (1940), in discussing the
problem made it clear that the broad statements of
Norton, supra, ‘must be taken with qualifications’.
He reasoned that the actual existence of the law prior
to the determination of unconstitutionality ‘is an
operative fact and may have consequences which
cannot justly be ignored. The past cannot always be
erased by a new judicial declaration’. He laid down
the rule that the ‘effect of the subsequent ruling as
to invalidity may have to be considered in various
aspects’. At 374, 84 L. ed. at 333.

Thus, the accepted rule today is that in appro-
priate cases the Court may in the interest of justice
make the rule prospective. And ‘there is much to
be said in favor of such a rule for cases arising in the
future’. Mosser v. Darrow, 341 U.S. 267, at 276, 95
L. ed. 927, at 934, 71 S. Ct, 680 (dissenting opinion
of Black, J.).

While the cases discussed above deal with the in-
validity of statutes or the effect of a decision over-
turning long-established common-law rules, there
seems to be no impediment—constitutional or philo-
sophical—to the use of the same rule in the consti-
tutional area where the exigencies of the situation
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require such an application. It is true that heretofore,
without discussion, we have applied new constitu-
tional rules to cases finalized before the promulga-
tion of the rule. Petitioner contends that our method
of resolving those prior cases demonstrates that an
absolute rule of retroaction prevails in the area of
constitutional adjudication. However, we believe
that the Constitution neither prohibits nor requires
retrospective effect. As Justice Cardozo said, ‘We
think the federal constitution has no voice upon the
subject’

Once the premise is accepted that we are neither

- required to apply, nor prohibited from applying, a

decision retrospectively, we must then weigh the me-
rits and demerits in each case by looking to the prior
history of the rule in question, its purpose and effect,
and whether retrospective operation will further on
retard its operation. We believe that this approach
is particularly correct with reference to the Fourth
Amendment’s prohibitions as to unreasonable search-
es and seizures. Rather than ‘disparaging’ the Amend-
ment we but apply the wisdom of Justice Holmes that
‘the life of the law has not been logic: it has been

experience’. Holmes, The Common Law 5 (Howe.

ed. 1963).”
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In Desist v. United States, 22 L. Ed. 2d 248 Mr. Jus-
tice Stewart said (at pp. 254-256) in relation to the appli-
cation of an earlier decision of the Court in Katz v. United
States, 19 L. Ed. 2d 576--

“Ever since Linkletter v. Walker, 381 U.S. 618, 629,
14 L. Ed. 2d 601, 608, 85 S. Ct. 1731, established
that ‘the Constitution neither prohibits nor requires
retrospective: effect’ for decisions expounding new
constitutional rules affecting criminal trials, the
- Court has viewed the retroactivity or nonretroactivity
of such decisions as a function of three considera-
tions. As we most recently summarized them in
Stovall v. Denno, 338 U.S. 293, 297, 18 L. Ed. 2d
1199, 1203, 87 S. Ct. 1967, ‘The criteria guiding
resolution of the question implicate (a) the purpose
to be served by the new standards, (b) the extent of
the reliance by law enforcement authorities on the
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old standards and (c) the effect on the administra-
tion of justice of a retroactive application of the new
standards’,

Foremost among these factors is the purpose to be

served by the new constitutional rule. This criterion
strongly supports prospectivity for a decision ampli-
fying the evidentiary exclusionary rule. Thus, it was
principally the Court’s assessment of the purpose of
Mapp v. Ohio, 367 U.S, 643, 6 L. Ed. 2d 1081, 81
S. Ct. 1684; 84 ALR 2d 933 which led it in Link-
letter to deny those finally convicted the benefit of
Mapp’s extension of the exclusionary rule to the
States: ‘all of the cases....requiring the exclusion
of illegal evidence have been based on-the necessity
for an effective deterrent to illegal police action .
We cannot say that this purpose would be advanced
by making the rule retrospective. The misconduct of
the police . ... has already occurred and will not.
be corrected by releasing the prisoners involved’. 381
U.S,, at 636-637, 14 L. Ed. 2d at 613,

We further observed that, in contrast with deci-
sions .which had been accorded retroactive effect,
‘there is no likelihood of unreliability or coercion
present in a search-and-seizure case’; the exclusion-
ary rule is but a ‘procedural weapon that has no
bearing on guilt’, and ‘the fairness of the trial is not
under attack’. 381 U.S., at 638, 14 L. Ed. 2d at 613-
614. Following this reasoning of Linkletter, we re-
cently held in Fuller v. Alaska, 393 U.S. 8G, 21 L.
Ed. 2d 212, 89 S. Ct. 61, that the exclusionary rule of
Lee v. Florida, 392 U.S. 378, 20 L. Ed. 2d 1166,
88 S. Ct. 2096, should be accorded only prospective
application. .Analogizing Lee to Mapp, we conclud-
ed that evidence seized in violation of § 605 of the
Federal Communications Act was ‘no less refevant
and reliable than that seized in violation of the
Fourth Amendment’, and that both decisions were
merely ‘designed to enforce the federal law’. 393
U.S,at 81,21 L. Ed. 2d at 214.

The second and third factors—reliance of law en-
forcement officials, and the burden on the admini-
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stration of justice that would flow from a retroactive’

application-—also militate in favor of applying Katz
prospectively”.

In Cipriano v. City of Houma, 23 L. Ed. 2d 647, it
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“The challenged statute contains a classification
which excludes otherwise qualified voters who are
as substantially affected and directly interested in the
matter voted upon as are those who are permitted

to vote. When, as in this case, the State’s sole justifi--

cation for the statute is that the classification pro-
vides a ‘rational basis’ for limiting the franchise to
those voters with a ‘special interest’, the statute clear-
ly does not meet the ‘exacting standard of precision
we require of statutes which selectively distribute the
franchise’. Kramer v. Union Free School District No.
15, supra, at 632, 23 L. Ed. 2d at 592. We there-
fore reverse the judgment of the District Court.

Significant hardships would be imposed on cities,
bondholders, and others connected with municipal
utilities if our decision -today were given full retro-
active effect. Where a decision of this Court could
produce substantial inequitable results if applied re-
troactively, there is ample basis in our cases for
avoiding the ‘injustice or hardship’ by a holding of
nonretroactivity. Great Northern R. Co. v. Sunburst
Oil & Refining Co., 287 U.S. 358, 364, 77 L. Ed.
360, 366, 53 S. Ct, 145, 85 ALR 254 (1932). Sce
Chicot County Drainage Dist. v. Baxter State Bank,
308 U.S. 371, 84 L. Ed. 329, 60 S. Ct. 317 (1940).
Cf. Linkletter v. Walker, 381 U.S. 618, 14 L. Ed. 2d
601 85 S. Ct. 1731 (1965). Therefore, we will apply
our decision in this case prospectively. That is, we
will apply it only where, under state law, the time
for challenging the election result has not expired,
or in cases brought within the time specified by state
law for challenging the election and which are not
yet final. Thus, the decision will not apply where
the authorization to issue the securities is legally
complete on the date of this decision. Of course, our
decision will not affect the validity of securities which
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have been sold or issued prior to this decision and
pursuant to such final authorization”

In City of Phoenix v. Kolodziejski, 26 L. Ed. 2d 523,
Mr. Justice White stated (at pp. 530-531):- - -

“We must therefore affirm the District Court’s de-
claratory judgment that the challenged provisions of
the Arizona Constitution and statutes, as applied to
exclude nonproperty owners from -elections for the
approval of the issuance of general obligation bonds,
violate the Equal Protection Clause of the United
States Constitution.

In view of the fact that over the years many gene-
ral obligation bonds have been issued on the good-
faith assumption that restriction of the franchise in
bond "elections was not prohibited by the Federal
Constitution, it would be unjustifiably disruptive to
give our decision in this case full retroactive effect.
We therefore adopt a rile similar to that employed
with respect to the applicability of the Cipriano de-
cision: our decision in this case will apply only to
authorizations for general obligation bonds that are
not final as of June 23, 1970, the date of this deci-
sion. In the case of States authorizing challenges to.
bond elections within a definite period, all elections
held prior to the date of this decision will not be
affected by this decision unless a challenge on the
grounds sustained by this decision has been or is
brought within the period specified by state law. In
the case of States, including apparently Arizona,
that do not have a well-defined period for bringing
challenges to bond elections, all elections held prior
to the date of this decision that have not yet been
challenged on the grounds sustained in this decision
prior to the date of this decision will not be open to
challenge on the basis of our ruling in this case. In
addition, in States with no definite challenge period,
the validity of general obligation bonds that have
been issued before this decision and prior to the com-
mencement of an action challenging the issuance on
the grounds sustained by this decision will not be
affected by the decision in this case. Since appellee
in. this case brought her constitutional challenge to
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the Phoenix election prior to the date of our decision
in this case and no bonds have been issued pursuant
to. that election, our decision applies to the election
involved in this case”.

In both the Cipriano and Phoenix cases, supra, which
were affirmed in Hill v. Stone, 44 L. Ed. 2d 172, 181,
there was involved the application of the equal protection
rule and, for reasons which the U.S.A. Supreme Court

- found to be compelling, its decisions on the issue of con-

stitutionality were given only prospective effect.

The question of prospective overruling was examined

in England in Jones v. Secretary of State for Social Servi- -

ces, [1972] A.C. 944; Lord Simon of Glaisdale said, in

what he described as ‘afterthoughts’, the following (at pp. -

1026-1027):-

“I am left with the feeling that, theoretically, in some
ways the most satisfactory outcome of these appeals
would have been to have allowed them on the basis
that.they were governed by the decision in Dowling’s
case, but to have overruled that decision prospective-
ly. Such a power—to overrule prospectively a pre-

vious decision, but so as not necessarily to affect the:

parties before the court—is exercisable by the Su-
preme Court of the United States, which has held it

- to be based on the common law: see Linkletter v
Walker (1965) 381 U.S. 618.

In this country it was long considered that judges
were not makers of law but merely its discoverers
and expounders. The theory was that every case was
governed by a relevant rule of law, existing some-
where and discoverable somehow, providéd sufficient

learning and intellectual rigour were brought to -

bear, But once such a rule had been discovered, fre-
quently the pretence was tacitly dropped that the rule
was pre-existing: for example, cases like Shelley’s
Case (1581) 1 Co. Rep. 93b, Merryweather v. Nixan
{(1799) 8 Term Rep. 186 or Priestly v. Fowler (1837)
3 M. & W. 1 were (rightly) regarded as new depar-
ture in the’ law. Nevertheless, the' theory, however
unreal, had its value—in limiting the sphere of law-
making by the judiciary.(inevitably at some disad-
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vantage in assessing the potential repercussions of
any decision, and increasingly so in a complex mo-
dern industrial society), and thus also in emphasising
that central feature of our constitution, the sovereign-
ty of Parliament. But the true, even if limited, nature
of judicial lawmaking has been more widely acknow-
ledged of recent years; and the declaration of July
20, 1966, may be partly regarded as of a piece with
that process. It might be argued that a further step
to invest your Lordships with the ampler and more
flexible powers of the Supreme Court of the United
States would be no more than a logical extension of
present realities and of powers already claimed with-
out evoking objection from other organs of the con-
stitution. But my own view is that, though such ex-
tension should be seriously considered, it would pre-
ferably be the subject-matter of parliamentary enact-
ment. In the first place, informed professional opi-
nion is probably to the effect that your Lordships
have no power to overrule decisions with prospec-
tive effect only; such opinion is itself a source of law;
and your Lordships, sitting judicially, are bound by
any rule of law arising- extra-judicially. Secondly, to
proceed by Act of Parliament would obviate any
suspicion of endeavouring to upset one-sidedly the
constitutional balance between executive, legislature

-and judiciary. Thirdly, concomitant problems could

receive consideration—for example, whether other
courts supreme within their own jurisdictions should
have similar powers as regards the rule of precedent;
whether machinery could and should be devised to
apprise the courts of the potential repercussions of
any particular decision; and whether any court (in-
cluding an Appellate Committee on your Lordship’s
House) should sit in banc when invited to review a
previous decision”.

In my opinion, the above approach of Lord Simon is
quite applicable in England, where there is no written
Constitution and where normally there would be no need
to resort to prospective overruling, because an ordinary
Act of the Parliament would serve the same purpose
equally well, or even better. But; in the case of Cyprus,
as in the case of United States, where there are written
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Constitutions which cannot be easily amended, prospec-
tive overruling might be, in my view, for the reasons set
out in the cited above U.S.A. case-law, the proper course
to be adopted when the circumstances so require.

It is the first time, as far as I am in a position to know,
that the possibility of adopting the principle of prospective
overruling is being canvassed in a judgment in Cyprus;
there is, however, a case which indicates that our Supreme
Court has, to a certain limited extent, adopted, indirectly,
an approach similar to prospective overruling, in constitu-
tional matters; this is Pavlides v. The Republic, (1967) 3
C.L.R. 217, where a bachelor, who had paid income tax
on a taxation scale applicable to unmarried persons and
which was higher than that payable by married persons,
was claiming a refund, of the difference paid by way of
hlgher income tax, after the Supreme Court had decided
in Panayides v. The Republic, supra, that the distinction

as regards tax payable by married and unmarried persons

was unconstitutional.

Hadjianastassiou J. in delivering the judgment of the
Supreme Court, on appeal, in the Pavlides case, supra,
said (at pp. 229-230):-

“With regard to the first ground -of appeal counsel
for the appellant, in his able argument, has submitted
that since the appellant -had paid the tax assessed
upon him prior to the decision of the Supreme Court
in the Panayides case (supra) he ought not to find
himself in a worse position than bachelors who had
paid their tax after the said decision, because this
would be contrary to the principle of equality safe-
guarded by Article 28 of the Constitution.

He further submitted that as Article 148 of the
Constitution provides that ‘subject to the provisions
of paragraph 3 of Article 144, any decision of the
Supreme Constitutional Court on any matter within
its jurisdiction or competence shall be binding on
all courts, organs, authorities and persons in the Re-
public’ a decmon of the Supreme Court, exercising
the competence of the Supreme Constitutional Court
under Article 146, such as in the Panayrdes case, was
binding not only inter partes, as in the case of a re-
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ference under Article 144, but constituted a decision
establishing the unconstitutionality of the provisions
relating to the special taxation scale for unmarried
persons, thus rendering it unlawful for the respon-
dent to refuse to refund the relevant difference in
tax resulting on the basis of the first and second
assessments; Respondent’s refusal led to unlawful en-
richment of the State at the expense of the citizen,
submitted counsel for the appellant.

The learned trial Judge in dismissing the conten-
tion of counsel for the appeliant based on the prin-
ciple of equality, has referred to a German case re-
ported at p. 92 in the ‘Yearbook on Human Rights
for 1957’ under the heading ‘Equal Treatment in Ge-
neral’, and had this to say at p. 23 of his judgment
(pp. 545-546 of the report):

‘In that case the joint assessment of married cou-

ples, which up to then had been legal and customary, -

had been declared by the Court on the 21st Februa-
ry, 1957 to be unconstitutional. The Federal Consti-
tutional Court ruled on the 12th December, 1957
(BV- ref. GE7/194) ‘that no person could demand

- the adjustment of a tax assessment which had become
final before the 21st February, 1957, on the ground
of the principle of equality’. It was held by the Fe-
deral Constitutional Court ‘that this involved viola-
tion of the Basic Law, since the certainty of the law
and justice were equally essential features of the rule
of law’ and that ‘the legislator was at liberty to de-
cide to which of these two principles he wished to
give preference; inequality thereby created did not
offend against the principle of equality’.’

We are in full agreement with the above view”.

It is rather interesting to note that quite recently, on

- April 8, 1976, the Court of Justice of the European Com-

munities appeared to echo, in Defrenne v. Societe Ano-
nyme Belge de Navigation Aerienne (Sabena) (Case 43/
75), (1976) 2 CM.L.R. 98, the underlying theme of
prospective overruling, when it delivered its judgment re-
garding the application of Article 119 of the Treaty of
Rome, which provides for “equal pay for equal work”;
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“The effect in time of this judgment

(69) The Governments of Ireland and-the United
Kingdom have drawn the Court’s attention to the
possible economic consequences of attributing direct
effect to the provisions of Article 119, on the ground
that such a decision might, in many branches of eco-
nomic life, result in the introduction of claims dating
back to the time at which such effect came into
existence. (70) In view of the large number of peo-
ple concerned such claims, which undertakings could
not have foreseen, might seriously affect the financial
situation of such undertakmgs and even drive some
of them to bankruptcy.

(71) Although the practical consequences of any
judicial decision must be carefully taken into ac-
count, it would be impossible to go so far as to di-
minish the objectivity of the law and compromise
its future application on the ground of the possible
repercussions which might result, as regards the past,
from such a judicial decision. (72) However, in the
light of the conduct of several of the member-States
and the views adopted by the Commission and re-
peatedly brought to the notice of the circles concern-
ed, it is appropriate to take exceptionally into, ac-
count the fact that, over a prolonged period, the par-
ties concerned have been led to continue with prac-
tices which were contrary to Article 119, although
not yet prohibited under their national law. (73)
The fact that, in spite of the warnings given, the
Commission did not initiate proceedings under Ar-
ticle 169 against the member-States concerned on
grounds of failure to fulfil an obligation' was likely
to consolidate the incorrect impression as to the ef-
fects of Article 119. (74) In these circumstances, it
is appropriate to hold that, as the general level at
which pay would have been fixed cannot be known,
important considerations of legal certainty affecting
all the interests involved, both public-and private,

make it imposible in principle to reopen the question

as regards the past. (75) Therefore, the direct effect
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of Article 119 cannot be relied on in order to sup-
port claims concerning pay periods prior to the date
of this judgment, except as regards those workers
who have alréady brought legal proceedings or made
an equivalent claim”.

Unfortunately, no arguments have been advanced, or
invited, during the hearing of this appeal, as regards the
possible application of the principle of prospective over-
ruling in the present instance, because it was not, and
could not be, envisaged, on the basis of the notices of the
appeal and of the cross-appeal, that such an issue might
arise.

CONCLUSIONS

In the light of all that 1 have set out at considerable
length in this judgment I have reached the following con-
clusions:

(a) The sub judice assessments have to be, and are
hereby, annulled as, in determining the relevant objections
of the respondent, the appellant Commissioner of Income
Tax applied legislation which was not in force at the ma-
terial time, instead of the legislation properly applicable
thereto. :

(b) The Mikrommatis case, supra, was rightly decided
at the time when it was determined.

(c) Tt was not open to the trial Judge not to follow
the decision in the Mikrommatis case, but it is open to a
Full Bench of this Court to overrule it.

(d) I leave entirely open, for the time being, the issue
of whether or not, because of intervening factual and legal
developments, the decision given in the Mikrommatis case,
and embodied in legislation based on it, has to be treated
as being no longer valid; I have had to adopt this course,
not only because there is not, in the present case, such
material before the Court, concerning factual and legal
developments after the decision in the Mikrommatis case,
as should lead me to the definitive conclusion that it is
imperative to overrule it, but, also, because, even assum-
ing that it were to be overruled, I do not have adequate
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factors before me in order to be enabled to pronounce
whether it is to be overruled only prospectively, or retro-
spectively too, and, if so, as from what time in the past.

(e) 1, also, leave, likewise, entirely open the issue of
the validity of the new section 22 of Law 58/61, which
was not applicable to the assessments in question and
which is not part of the legislation enacted on the basis of
the decision in the Mikrommatis case.

In the result, the sub judice assessments have, in my
opinion, to be declared null and void and of no effect
whatsoever for the reason stated in conclusion (a), above.

STAVRINIDES, J.: 1 agree with the judgment of His
Honour the President and have nothing to add.

TRIANTAFYLLIDES, P.: In the result the annulment
of the sub judice income tax assessments by the trial Judge
is upheld, by majority, for the various reasons set out in
the judgments just delivered.

There shall i)e no order as to the costs of the appeal
or of the cross-appeal.

" Appeal dismissed.
No order as to costs.
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