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[TRIANTAFYLLIDES, P.]

PANTELIS VRAKAS AND ANOTHER,
Applicants,

IN THE MATTER OF APPLICATIONS FOR THE ISSUE
OF ORDERS OF HABEAS CORPUS AD SUBJICIENDUM
DIRECTED TO THE DIRECTOR OF PRISONS AND

THE MINISTER OF JUSTICE OF THE REPUBLIC.

(Civil Applications 17/76, 18/76).

Remission of sentence—Article 53.4 of the Constitution—Setting

free applicants, while serving a lawful sentence of imprison-
ment, for purposes of their safety, because of heavy fighting in
the area of the prisons—No recommendation to this effect by
the Attorney-General under the said Article and no document
evidencing a decision by the then Acting President of the Re-
public to exercise on the date of release the power of remission
of sentence under the said Article 53.4—A remission of sen-
tence a formal and solemn act which, because of its nature,
has 1o be evidenced by an appropriate document signed by the
President of the Republic—And there being nothing showing
that it was not feasible on the date of release, or reasonably
soon thereafter, to prepare the necessary documents evidencing
the exercise, on the date of release, of the power of remission
of sentence, if such a decision had really been taken then, ap-
plicants were not granted on that day, or later, a remission of
sentence—Invalidity of the course of action, relating to the
ather prisoners, arising because of the provisions of the Coup
D' Etat (Special Provisions) Law, 1975 (Law 57/75) of no
avail to the applicants.

Habeas corpus—Normally not possible to grant an order of habeas

corpus in relation to persons serving a lawful sentence of im-
prisonment after conviction—It is up to applicants to show
that their detention is illegal.

Remission of sentence-—Article 53.4 of the Constitution—Court no:

entitled, on an application for habeas corpus, to examine the
sufficiency of the grounds in relation to which the powers un-
der the said Article were or were not exercised, or the validity
otherwise of the exercise of such powers.
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Equality—Principle of equality—There exists no entitlement to

equal treatment on an illegal basis.

Administrative Law—Formalities in writing—Need for—Rule that

the acts of the Administration should be set out in appropriate
documents—Whether it can be relaxed in times of exceptional
circumstances.

Equality—Principle of equality—Article 28.1 of the Constitution—

Remission of sentence of all convicts—Except those recenily
convicted of premeditated murder—Amply obvious cause for
which 1o differentiate between applicants who have been con-
victed of premeditated murder and any other prisoner who
has not been so convicted—Principle of equality not contra-
vened.

Both the applicants were convicted by an Assize Court on
April 14, 1973, of premeditated murder and sentenced to
death; eventually, the death sentences were commuted to life
imprisonment by the President of the Republic, under Article
53 of the Constitution, on September 25, 1973.

As a result of the first stage of the Turkish invasion which
commenced on July 20, 1974 the applicants, together with the
other convicts who were detained at the Central Prisons were
released; but the applicants were again detained on August 4,
1974.

Following the bombing of the buildings of the Prisons by

‘the Turkish Air Force, in the course of the second stage of the

Turkish invasion, which commencsd on August 14, 1974, all
those detained at the Prisons, including the applicants, were
set free on August 16, 1974. Both applicants were arrested
afresh on August 27, 1974 and brought to the prisons in order
to serve their sentence,

On August 20, 1974, a letter® was addressed to the Attor-
ney-General of the Republic, by a certain person (0. Anto-
niou) who was purporting to act, at the time, as the “Director
of Prisons” having been so “appointed” by the “Government”
which was set up as a result of the Coup d’etat of July 15,
1974, wherein he stated, inter alia, that for purposes of safety
all the Greek convicts were set free and he recommended that
“all of them should be granted an amnesty”. On this letter there

* See the whole text of the letter at pp. 83 -84 poss.
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appeared an endorsement in the handwriting of the Attorney-
General, dated August 23, 1974 and signed by him which
reads as follows:

“I agree to the remission of the sentences of the above
Greek convicts in accordance with article 53.4 of the
Constitution, except regarding the convicts who have been
lately convicted of premeditated murder”.

Underneath the above minute there was written the word
“approved” and such approval was signed by Mr. Xanthos
Clerides, who was at the time acting pro rempore as President
of the Republic, in view of the simultaneous absence from
Cyprus of both the President of the Republic Archbishop Ma-
karios and of the President of the House of Representatives
Mr. Glafkos Clerides, who had been acting as President of the
Republic.

On November 13, 1974, both applicants applied for orders
of habeas corpus ad subjiciendum but they withdrew their ap-
plications on November 2, 1974; and after their efforts and
those of their relatives to secure remission of their sentences
failed they applied again, by means of the present applications.
for orders of habeas corpus.

Counsel for the applicants contended:

(a) That the applicants were granted remission of sen-
tence on August 16, 1974;

(b} that the applicants were granted remission of sen-
ience by the, at the time. Acting President of the
Republic, Mr. Xanthos Clerides, on August 23,
1974;

(c) that the applicants were the victims of unequal treat-
ment;

(d) that the exception made in the decision of August
23, 1974, regarding prisoners lately convicted of pre-
meditated murder—namely the applicants—was in-
validly made because it was not duly reasoned,

(e) that on August 23, 1974 there were not before the
Attorney-General and the Acting President of the
Republic certain certificates praising the conduct of
the applicants while resisting, together with others,
the Turkish invasion.
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Counsel further argued by way of a submission in the alter-
native that on August 23, 1974, Mr. Xanthos Clerides war
not acting lawfully as President of the Republic. '

It was common ground that in relation to the action taken
on August 16, 1974, the Attorney-General of the Republic
was not consulted in any way and, consequently, he did not
make any recommendation in this respect. Counsel for the ap-
plicants contended, in this connection, that in view of the then
prevailing exceptional circumstances the need for a favourable
recommendation of the Attorney-General could be dispensed
with. There was nothing before the Court, however, to show
that because of such circumstances the Attorney-General could
not have been contacted in order to be consulted. Morcover,
there existed no document evidencing a decision, by the then
Acting President of the Republic, Mr. Glafkos Clerides, to
exercise on August 16, 1974, the powers under Article 53.4.

It was, also, common ground that on August 23, 1974, the
applicant Vrakas went through certain formalities which would
have been necessary had he been released due to a remission
of his sentence; the same did not happen in relation to appli-
cant Tryphonos. '

Held, {I) on the question whether the applicants were
granted a remission on August 16, 1974

(1) That normally it is not possible to grant an order of
habeas corpus in relation to a person who is serving a lawful
sentence of imprisonment after conviction on indictments; and
that in a situation such as that in the present case it would be
up to the applicants to show that their detention is prima facie
illegal, in other words to show, at least prima facie, that their
sentences have been remitted.

(2) That a remission of sentence under Article 53.4 of the
Constitution is a formal and solemn act which, because of its
nature. has to be evidenced by an appropriate document signed
by the President of the Republic; that the need for a process
in writing becomes even more apparent in view of the fact
that the decision of the President of the Republic has to be
preceded by a recommendation, to that effect, by the Attorney-
General; that though the fact that the tule requiring that acts
of the administration should be set-out in appropriate docu-
ments has to be relaxed in times of exceptional circumstances
is not overlooked, there is nothing showing that it was not
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feasible on August 16, 1974, or reasonably soon thereafter, to
prepare the necessary documents evidencing the exercise, on
the said date, of the power of remission of sentence under
Article 53.4, if such a decision had really been taken then.

(3} That what did, in fact, happen on August 16, 1974,
was that the applicants and other prisoners were temporarily
set free because there was heavy fighting going on, at the time,
in the area of the Ceatral Prisons; and that anything that was
done, a few days later, by the prison authorities, in relation to
what seemed to be a discharge from the Central Prisons of
applicants Vrakas, is of no legal effect whatsoever, because it
was done without lawful authority and due to mistaken impres-
sions attributable to the then prevailing confusion.

Held, (11) on the question whether the applicants were
granted remission of sentence by the, at the time, Acting Pre-
sident of the Republic, Mr. Xanthos Clerides, on August 23,
1974:

(1) That it is clear from the relevant documents that on
August 23, 1974, it was decided to remit the sentences of all
those Greek Cypriot prisoners who were set free temporarily
on August 16, 1974, but that this measurg was not applied to
those who had been convicted lately of premeditated murder;
that the applicants were the persons who were most recently,
prior to August 23, 1974, convicted of premeditated murder,
and since then, and until the said date, no other persons were
so convicted; that, therefore, there can be no doubt at all that
the two applicants were excepted from the benefit of the de-
cision taken on August 23, 1974; and that since the applicants
were not granted remission of sentence either on August 16,
1974, or, later, on August 23, 1974. it follows that they are
still being detained lawfully.

(2) That even if the alternative submission that on August
23, 1974, Mr. Xanthos Clerides was not acting lawfully as
President of the Republic were to be found to be correct this
would not help the applicants in the least. because, then, in
any event, it could not be found that their sentences were
validly remitted, as they allege.

(3) That since the applicants were not included in the be-
neficial effect of the decision of August 23. 1974 and conti-
nued to be detained in prison on the strength of their con-
victions for premeditated murder, the invalidity of the course
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of action taken on the said date, which arises because, inter
alia, of the provisions of the Coup D' Etat (Special Provisions)
Law, 1975 (Law 57/75), could be of no avail to them.

(4) That the contention of the applicants that they are the
victims of unequal treatment is unfounded because there was
amply cbvious cause for which to differentiate between the
applicants and any other prisoner who had not been convicted
of the heinous crime of premeditated murder; and that assum-
ing, in the alternative, that the remission granted to the others
was granted invalidly for any reason, the principle of equality
did not entitle the applicants to be granted, too, in an invalid
manner, remission of sentence, because there exists no entitle-
ment to equal treatment on an illegal basis.

(5) That the exception from the remission of those lately
convicted of premeditated murder, as framed, contains suffi-
ciently the very obvious reason for which it has been made;
and that, in any event, this Court is not entitled, on an appli-
cation for habeas corpus, to examine the sufficiency of the
grounds in relation to which the powers under Article 53.4 of
the Constitution were or were not exercised, or the validity
otherwise of the exercise of such powers.

(6) That the presence of the certificates praising the con-
duct of the applicants could not have made the slightest dif-
ference in relation to the decision to except, from the remis-
sion of sentence granted on August 23, 1974, persons who
had been lately convicted of premeditated murder, such as

- the applicants because this exception was made in view of the

nature of the crime, and not in the light of the personal cir-
cumstances or conduct of any particular prisoner.

Applications dismissed.

Cases referred to:

Re Featherstone, 37 Cr. App. R. 146 at p. 147;
Re Wring and Another (19601 | All E.R. 536 at p. 537;

Schmuel v. The Officer in Command, Hlegal Jewish DImmi-
grants’ Camp, Karaolos, 18 C.L.R. 158;

Voyiazianos v. The Republic (1967) 3 C.L.R. 239;

R. v. Leeds Prison {Governor), Ex parte Stafford [1964] 1 All
E.R. 610 at p. 612;

Demetriou and Another v. The Republic, 3 RS.C.C. 121.
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Applications.

Applications for orders directed to the Director of Pri-
sons and the Minister of Justice to show cause why an
order or a writ of habeas corpus ad subjiciendum should
not be issued.

A. Pandelides, for the applicants.

Cl. Antoniades, Counsel of the Republic, for the
respondents.

Cur. adv. vult.

The following judgment was delivered by:-

TRIANTAFYLLIDES, P.: By the present two applications,
which were heard together in view of their being closely
related to each other, the applicants are seeking orders of
habeas corpus ad subjiciendum.

It is common ground that—(as it appears, also, from
the file of the proceedings)—both the applicants, namely
Pantelis Vrakas and Elias Tryphonos, were convicted by
an Assize Court in Kyrenia on April 14, 1973, in criminal
case No. 1404/72, of the premeditated murder of Para-
dissa Panteli Vraka, the wife of applicant Vrakas, and
they were consequently sentenced to death; eventually, the
death sentences were commuted to life imprisonment by
the President of the Republic, under Article 53 of the
Constitution, on September 25, 1973.

On November 13, 1974, both the applicants applied
(see Civil Applications Nos. 15/74, 16/74) for the first
time, for orders of habeas corpus ad subjiciendum, through
counsel other than the one who appeared for them on the
present occasion; such applications were withdrawn on
November 22, 1974, when counsel appearing then for
them made the following statement:-

“I had the opportunity to study the cases in the light
of the material filed on behalf of the respondents”™—
the respondents being the Minister of Justice, The
Attorney-General and the Director of Prisons—"“and
on the basis of the information at present in my pos-
session I seek leave to withdraw these applications”.
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The present new applications for orders of habeas cor-
pus were filed on Fune 22, 1976,

Normally, it is not possible to grant an order of habeas
corpus in relation to a person who is serving a lawful sen-
tence of imprisonment after conviction on indictment (see
Halsbury’s Laws of England, 4th ed., vol. 11, p. 781,
para. 1472); in Re Featherstone, 37 Cr. App. R. 146,
Lord Goddard C.J. said (at p. 147):-

“The court does not grant, and cannot grant, writs
of habeas corpus to persons who are in execution,
that is to say, persons who are serving sentences pass-
ed by courts of competent jurisdiction. Probably the
only case in which the court would grant habeas cor-
pus would be if it were satisfied that the prisoner was
being held after the term of the sentence passed on
him had expired”.

The above view was adopted, also, by Lord Parker C.J.
in Re Wring and Another [1960] 1 All E.R. 536, 537.

Thus, the present applications could not have been pro-
ceeded with had it not been for the contention of the ap-
plicants that their sentences of life imprisonment have, in
effect, expired, because, subsequently, they have been
granted remission of sentence under Arucle 53.4 of the

Constitution.

The relevant facts, which are relied upon in this respect
by applicant Vrakas (in case 17/76), are set out in an affi-
davit of his dated June 21, 1976, paragraphs 5 to 13 and
15 of which read as follows:-

“5. Tiv 20.7.74 ot dgav 6.30 m.u. ué angrvoay opod
uel’ Ghov tav sig tac Kevioundg qulaxds noatovpévary
ratodinmv.

6. ’Auéawg uatéﬁnv xol xateto’tynv gic TV povada
uov xaul vmgemoa and 20.7.74 péyor 4.8.74 Aabov
uépos elg tds pdyag Kagaba- Awrnﬂou nok E‘Umtlnnov—
’Ay@tﬁomtov 2y EUROY MOTOTOITUROV ETLOUVARTETOL.

7. Tiv 4.8.74 eidomouidmv va mooothde elg Kev-
oo Puhaxds d& va mugardbo & moocwmxd pou
dvrinsipeva GAAG pe dxpdmmoay.
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8. Tiv 5.8.74, xutémv éviokiig tig dsviivormg
Tdv puAaxdv fotdiny xal émvdowoa guAidua tAnciov
ijs Beettovusiis "Tndmg ‘Agpooteiog.

9. Tnv 16.8.74, Aéyo tob Boubagdiouod tijg negro-
4l tdv Keviguav, 6 tote diowndv tag Keviguig Pu-
haxds aEopauxds Iagaoxevas Kigov (dmovordfov-
105 10U Otevihuvion) Exguve oxdmpov T déhvoy Ghmvy
TV xpatovpévav &xi idio siriiwm.

10. Me? dhiyov éxhidn 6 ». opaonevdag Kbgov sig
10 Ilooedounov Méyapov Evla &Efynoe agdg vov Ilgo-
edgedovia T Anpoxgatiog x. Ihatmov Kineldnv xal
10 éxel ovyxevigwuévov ‘Trovgywdv Zupboltliov tdg
REQLOTAOELS U0 105 Onoiag EAabe Tv dndpaowy Tov, 1
Ot anbégpaors abm évexpidn xoi/f| Enexvoddn dnd 1ol
ITgoedoetovrog xat 109 “Tmovgywot Zupbovhiov, dure-
qaciodn 8¢ drwg yoonyndi elg dmoviag todg wavedi-
®ov; ¢dows xai/f oltor dnoAvieldy éni oxond dmovouiis
¥.GoLTog.

11. ’Ey® negépave énavdodvay 1a gulda péyol
iz 17.8.74.

12, Awa v Shnv dodowy pov xat diayeyiy pov xa-
Ly N » - P 3 5
10 Thy dudoxeay v poydv ey 10g Kevipuwdg Pura-
»dg Opihel 10 Emovvontépevoy matononuxdy THY dot-
2NTGV oV 10U Adyov xal tob guiaxiov.

13. Thyv 23.8.74 nai oupgdvag tig Angdeions fidn
anoqdoens dreliiny Emeiung & 1OV guioxrdy, dgol
véyoapo els ddgopa Bibhic xoi Flaba 1a ypfuoate
tov 1é& omoto elya. 1a potye pov xadhs xal 10 moto-
TONTLEOV TAV 20LvOVIDY Gogpahicewy 10 6moiov Aapba-
vel 6 puhoopévos Otav drolveral.

15. Tiv 27.8.74 énéorgea el Kevigmag @uvha-
20z da va Aabo 10 daokvuiglov pov Tob otpatod TO
omoioy EAnouévnoa éxel xul g gxpdmoay’’.

(“5. On 20.7.74 and at 6.30 a.m. I was released
together with all other convicts who were detained
at the Central Prisons.

6. I went at once and enlisted at my unit and I
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served from 20.7.74 till 4.8.74, having taken part in
the battles of Karavas-Lapithos and of Sisklipos-
Agridaki. A relevant certificate is attached.

7. On 4.8.74 1 was notified to go to the Central
Prisons in order to collect my personal belongings,
but they detained me there.

8. On 5.8.74 on the instructions of the prison
authorities I was sent to man military outposts near
the British High Commission.

D. On 16.8.74 because of the bombing of the area
of the Central Prisons, the then officer in charge of
the Central Prisons, Paraskevas Kyrou {the Director
being away) deemed expedient the release of all the
prisoners, on his own responsibility.

10. After a while Mr. Paraskevas Kyrou was
called to the Presidential Office where he explamed
to the Acting President of the Republic Mr. Glafkos
Clerides and to the Council of Ministers, who were
gathered there, the circumstances in which he took
his decision, and such decision was approved and/or
ratified by the Acting President and by the Council
of Ministers, and it was decided to grant remission of
sentence to all the convicts and/or that they should
be released with a view to being granted remission of

_sentence.

11. T remained manning the millta;'y outposts till
the 17.8.74.

12. The attached certificate of the commanding
officers of my company and of my outpost describes
my actions and conduct during the fighting at the
Central Prisons.

13. On 23.8.74, and in pursuance to the already
taken decision, I was formally released from the pri-
son and, having signed in various books, I received
my money, my clothes as well as the social insurance
certificate, which a prisoner receives on his release.

15. On 27.8.74 I returned to the Central Prisons
79
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1977 in order to collect my army discharge certificate,

“‘ti 8 which [ had forgotten there, and [ was detained”.).
IN RE \
PANTELIS The corresponding paragrapbs of an affidavit sworn by
VRAKAS applicant Tryphonos (in case 18/76) on June 21, 1976,

AND ANOTHER  are paragraphs 5 to 10, and they read as follows:-

“5. Tiv 20.7.74 »ai dgav 6.30 ap. ué dnéhvoav
oot ped’ dhwv tav eg tag Kevipunds Puhanag xgo-
Tovpévary xovadixay.

6. Mewa iy dnéhvowy pov énavijoyion Ty épyaciov
Uov.

7. Thv 4.8.74 aﬁonomﬁ'nv Vo emo‘tgsxpu) gl mg
Kevipinas Quhonog #vie xol magépeva péyer Ty
16.8.74.

8. Tiv 16.8.74 Aéyw tob Goubopdiopod tijc megio-
1iis v Kevipuxdv Puhoxdv, 6 téte downdv tog Kev-
ouas Duroxas dEioponndg [Hagaorsvag Kigov (é-
sovoraloviog 1o devBuviol) Exguvey oxdmipov Ty d-
ohvowy Shov T@v xoatovuévev tni idla eldiwm.

9. Met dhiyov éxknidn 0 Iagaoxevag Kigov eig 10
ITooedguedv Méyogov &vio £Efynoe mpog wov Ilgoe-
doevovra tijc Anuoxpatiog x. ['Aatmov Kingidny xai 10
engl ovysevrpmpévoy “Trovgyuxdv Zuvpboldhov tdg me-
ouotdoelg Und tag omotag Fhabe Ty dmbgoaiy tov, 1 O
gredpaotg oty dvexpidn nai/f Enexvoddn vnd tob Ilgo-
gdoevoviog xol Tob ‘Troveywxot Zuubouvhiov, dnepa-
oiodm 8¢ Smag xoomyndf &g Gmaviag tolg xatadirovs
1aoLg xai/f oltol dmohvdoiv éml oxon® yaoitog.

10. Thv 26.8.74 mpooijhlov elg 167 Keviguudg Du-
Aaxag BLd v napaAdbm TG TQOCWALKA KOV GVILXEINEVY
Ghra pg drodoov péxol ofpegov’’. ).

(“S. On 20.7.74 and at 6.30 a.m. I was released
together with all other convicts who were detained at
the Central Prisons.

6. After my release I resumed my work,

7. On 4.8.74 I was notified to return to the Cen-
tral Prisons where I stayed till the 16.8.74.
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8. On 16.8.74 because of the bombing of the
area of the Central Prisons, the then officer in charge
of the Central Prisons, Paraskevas Kyrou (the Direc-
tor being away) deemed expedient the release of all
prisoners on his own responsibility.

9. After a while Mr. Paraskevas Kyrou was call-
ed to the Presidential Office where he explained to
the Acting Piesident of the Republic Mr. Glafkos
Clerides and to the Council of Ministers, who were
gathered there, the circumstances in which he took
his decision, and such decision was approved and/or
ratified by the Acting President of the Republic and
by the Council of Ministers, and it was decided to
grant remission of sentence to all convicts and/or
that they should be released with a view to being
granted remission of sentence.

10. On 26.8.74 I went to the Central Prisons to
collect my personal belongings but I am being de-
tained there until today™.).

By means of affidavits filed in opposition to the present
applications it is denied that the sentences of life imprison-
ment, which are being served by the applicants, were re-
mitted as it is being alleged by them, and it is contended
that they are being lawfully detained in execution of such
sentences. The said affidavits are sworn by counsel for the
Republic Mr. A. Evangelou, the Director of the Central
Prisons Mr. C. Christou, and Chief Superintendent of-Pri-
sons Charalambos Spyrou. It is useful to quote paragraphs
1 to 4 of the affidavit of Chief Superintendent Spyrou
(dated July 23, 1976, and filed in case 17/76) which read
as follows:-

“1. Elpow tmedduvog &ri vy dogolii goroliv xal pe-
ToyEloioy andyvrev Tav g 1ag Pulaxnds xoatovuEvov
gupegLAapubavopévou 2ol tol aitto.

2. Tiv 4.8.1974 0 uimnisg, doug g nhngogogoi-
nou, elyev apedn EredBegog thv 20.7.1974, Enaveou-
vehfipin xoi petegéodn xatd v idiov Nuegopunviay iz
tag Puhaxag tvo éxtion v vopinwe émbindeioay g
aUtov moLvhv,

3. Tiv 16.8.1974 o xripia tdv Pvhaxav E6opbag-
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ﬁwﬂncav aviAedg vmd Tiig I‘ovgmm]g Asgonogtag %0k
g & tovTov sﬁewgnﬂn oxbmpov Gnwg Enavies ol eig
g Dulonds xpovolpsvor, cvpmepihopbavopévoy xal
100 aitrod, apeddor EAeddegor did Adyovg dogaleiog
TV idiwv xal oltw éyévero.

4. T 27.8.1974 6 aivymig ouvelgdn éx véou xal
uere(psgﬁn Eig Tdg QuAaxdg sv&a XQUTEITOL WEYQL OT]HE-
00V Q0g ExTLow TG ToLViig Tov”’

(“1. I am responsible for the safe custody and treat-
ment of all those who are detained at the Prisons, in-
cluding the applicant.

2. On 4.8.1974 the applicant, who, as I am in-
formed, had been set free on 20.7.1974, was re-ar-
rested and brought on the same date to the Prisons

in order to serve the sentence which was lawfully im-
posed on him.

3. On 16.8.1974 the buildings of the Prisons
were mercilessly bombed by the Turkish Air Force
and as a result it was deemed expedient to set free,
for their safety, all those detained at the Prisons, in-
cluding the applicant, and it was done so.

4. On 27.8.1974 the applicant was arrested afresh
and brought to the Prisons where he is being detain-
ed till today in order to serve his sentence”.).

The corresponding paragraphs of an affidavit sworn by
the same affiant on the same date and filed in case 18/76
are practically identical and need not be quoted in this
judgment.

It is common ground that on August 23, 1974, appli-
cant Vrakas went through certain formalities which would
have been necessary had he been released due to a remis-
sion of his sentence; the same did not happen in relation
to applicant Tryphonos. It is the contention of the respon-
dents that what took place, as aforesaid, in relation to ap-
plicant Vrakas, was not in consequence of a remission of
the remainder of his sentence of life imprisonment, but
was the result of the confusion prevailing in Cyprus at the
time due to the tragic events of July and August 1974,
namely the abortive coup & etat of July 15, 1974, and the
Turkish invasion of Cyprus, which took place in two
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stages, commencing on July 20, 1974, and August 14,
1974, respectively.

On August 20, 1974, a letter was addressed to the
Attorney-General of the Republic, by a certain person (O.
Antoniou) who was purporting to act, at the time, as the
“Director of Prisons”, having been so “appointed” by the
“Government” which was set up as a result of the coup d'

etat. The lawfully in office Director of Prisons, Mr. C.

Christou,-had been removed illegally from his post after
the coup d’ etat, and he did not resume his duties till Sep-
tember 10, 1974,

The said letter of August 20, 1974 (exhibit 1) reads as
follows:-

"T'evixtv Eloayyeréa
Tiic Anuoxparioc.

‘Qg yvwpilete ai dmiéoag tdv Tovguwv évaviiov
v Quiuxdv Enoveliginoav pe ogododmta thv 14.8.
1974 nal éxogupdimoav Tiv 16.8.1974 ué Bopbaodi-
opols xal mugobohwopols Gnd dégog, mooEevijoovies
g0baQotdtas xataoTQoQds.

Xdow dogaheiag 6hor of "EAMves xatdduxor xal -
a6bixor agéinoav éhevlego, oxedov Shov 8¢ édehovi-
*OG éxgnmuoatou.ﬁﬁ'naav gig npoxeywenuéve. Quidua
&a v drdrgovory 1dv Tovgrundv tmbéocmv 61" BApwv
Aok GAAwv onlu)v dno tod sﬁuq:ovg *Addoo axgnmp,o-

noviinooy Sua wv uewq)ogow tgavuaumv, my TQOp0-

doatav xhn. Meginol &x 1w tooginav énédaEay anaga-
uhiov Bdgoog xal téhpnv Aol Bt dndhvrov meBapyiav.

Elpau 886atog 81 $a oupgpowionte Grwg 6Aor tiyovy
apwnotiog. Aty vopilw 6m elvon dotov dnwg obrol ava-
xAnBolv eig tag Puioandg. Mepuxol vmnpetotv daxéumn eig
10 uAdana 1y Puloxdv modhol 8 Gnéotelhav Bebar-
waetg Su dmmpetoty slg Sidpoga Téypata tig "Edvrdic
Goovois.

Eig tdc ®vhoxdg tndgyovv ofjusgov (3) toeis Tovo-
%0l xatdduol &x 1dv dnolwv 6 ez, Gv xal dnoludsig dév
HéAnoe vo petabiy eic 1ov Tovguxdy Topsa, (5) névie
xparovpevor culAngdévies tnd Tig 'Adtuvoplog bg T
morrrol %ol Sve (2) alypdraror,
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Ui anodgdoavres xatd mv fuéoav ol mpafixom)-
uatos 19 Toboxor xatddixor mopupévouy bebaing aodi-
Anmtol”.

(“Attorney-General
of the Republic.

As you know the attacks by the Turks against the
Prisons were resumed with severity on 14.8,1974 and
reached their climax on 16.8.1974 with bombings

and machinegunning by planes, causing extensive
damage.

For purposes of safety all the Greek convicts and
those awaiting trial were set free, and almost all of
them were used with their consent at forward out-
posts in order to repuise Turkish attacks with mor-
tars and other ground weapons. Others were used for
the transportation of the wounded, of food supplies
etc. Some of the detainees showed incomparable
courage and daring and all of them behaved in an
absolutely disciplined manner.

I am certain that you will agree that all of them
should be granted an amnesty. I do not think that it
is right to re-call them to the Prisons. Some of them
are still serving at the outposts of the Prisons and
many of them have sent in certificates that they are
serving at various Battalions of the National Guard.

At the Prisons there are to be found today (3)
three Turkish convicts, one of whom, though releas-
ed, did not choose to go to the Turkish sector, (5)
five detainees arrested by the Police as suspected
persons, and two (2) prisoners of war.

The 19 Turkish convicts who escaped on the date
of the coup d’ etat continue, of course. to remain un-
apprehended”.).

On this letter there appears an endorsement in the hand-
writing of the Attorney-General, dated August 23, 1974,
and signed by him; it reads as follows:-

" Sungoved Sua peloow g aoviiz 1dv avotégw EAM-
vov %xotodizov oupgdves mpos 10 deloov 53.4 toil
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Swvrdynatog akty tiv xatadixov Sud @dvov Ex moous-
Aetng Eoydrog ratodiwactéviav’.

(“I agree to the remission of the sentences of the
above Greek convicts in accordance with article 53.4
of the Constitution, except regarding the convicts
who have been lately convicted of premeditated mur-
der”.). :

Underneath there is written the word “&y=piveran” (“ap-
proved”), and such approval is signed by Mr. Xanthos
Clerides, who was, at the time, acting pro tempore as Pre-
sident of the Republic, in view of the simultaneous absence
from Cyprus of both His Beatitude the President of the
Republic Archbishop Makarios and of the President of
the House of Representatives Mr. Glafkos Clerides, who,
as already stated, had been acting as President of the Re-
public.

On August 23, 1974, the Attorney-General replied as
follows to the letter of August 20, 1974:-

“Avevuvoiyy Bukandv,

Eig dndvmowv Emotohiig oog Un’ dotiudv 307/3 g
20 Advyolotov 1974 odic minoopopd®d ot xatdmLy ouvey-
vofjoemg petd 100 “Taovgyol Awowosiwic owéomijoo
duvduer 1ot dodoou 53.4 100 Zuvrdypatog T pelwoy
Thg dmbAndeione mowviig sic Tovg év jj Emotodij oag 6-
- vagegouévoue xotadirovg xai 6 Ilgoedosdwv g Anpo-
woatiag Gnedéydn Ty odortaov pov tavmy dote odtol
vé $ewodvior B dnoguimuotivieg tig 16 Adyodotov
1974. :

+
Nositor fu gic todg xotadixovg tovtoug dév megihap-
bdvovton of Eoydrag nataduactévies dua pbvov Ex moo-
eréme xal Entloveg movwiiy puioniosme”.

(“Director of Prisons,

In reply to your letter No. 307/3 of August 20.
1974, T inform you that in consultation with the Mi-
nister of Justice I recommended under Article 53.4
of the Constitution the remission of the sentences im-
posed on those convicts referred to in your letter and
the Acting President of the Republic accepted this
recommendation of mine, so that they can be consi-
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dered as released from prison as from August 16,
1974.

1t is to be understood that in such convicts are not
included those who have been lately convicted of pre-
meditated murder and are serving sentences of im-
prisonment”.).

It may be added, at this stage, that, as it appears from
the material before me, applicant Vrakas applied on Feb-
ruary 28, 1976, for remission of sentence; and earlier on
his mother had made similar applications on September
28, 1974, and October 7, 1974. Likewise applicant Try-
phonos applied on March 1, 1976, for remission of sen-
tence; and earlier on his daughter had made similar ap-
plications on October 14, 1974, and October 25, 1974.
All these applications were refused. It appears that after
the above efforts of the applicants, and of their relatives,
to secure remission of their sentences failed, they applied
agam to this Court for orders of habeas corpus.

In both the present cases there have been filed formal
returns to the applications for habeas corpus, stating the
reasons for which the continued detention in prison of the
applicants is regarded as lawful; and, normally, these
being instances in which the returns establish that the ap-
plicants are being held in prison in execution of sentences
of imprisonment, after conviction on indictment, it would
not have been open to the applicants to controvert the re-
turns (see Halsbury’s, supra, p. 794, para. 1499); but, as
already mentioned, on the present occasion the Court is
faced with a rather special problem inasmuch as the appli-
cants contend that their sentences have been remitted.

I am of the view that in a situation such as that in the
present cases (and see, in this respect, inter alia, Schmuel
v. The Officer in Command, Illegal Iewish Immigrants’
Camp, Karaolos, 18 CL.R. 158, 164) it would be up to
the applicants to show that their detention is prima facie
illegal, in other words to show, at least prima facie, that
their sentences have been remitted. Having said this—by
way of a statement of what T regard to be a relevant prin-
ciple—I should add that in the circumstances of the pre-
sent cases I did not have to make any finding against the
applicants merely because I was not satisfied that they
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have failed to discharge any onus cast on them, and all my
conclusions, which follow hereinafter in the present judg-
ment, have been reached with certainty, beyond any rea-

sonable doubt, on the basis of all the material, as a whole, -

which has been placed before me.

I shall deal first with the issue of whether on August 16,
1974, the applicants were granted, together with the other
prisoners who were set free on that date, remission of sen-
tence under Article 53.4 of the Constitution; and it is not
in dispute that such remission could not have been validly
granted except under the said constitutional provision.

Article 53.4 reads as follows:-

“The President and the Vice-President of the Repub-
lic shall, on the unanimous recommendation of the
Attorney-General and the Deputy Attorney-General
of the Republic, remit, suspend, or commute any sen-
tence passed by a court in the Republic in all other
cases”.

“Other cases” in the above provision means all cases
other than those in which there arises the question of the
exercise of the prerogative of mercy with regard to persons
condemned to death.

Due to constitutional difficulties which have been pre-
vailing in Cyprus since 1963, it has turned out that Article
53.4 had to be applied, at the time, in a manner rendering
it inoperative in so faf as were concerned any references
therein to the “Vice-President of the Republic” and the
“Deputy Attorney-General of the Republic”.

It is common ground that in relation to the action taken
on August 16, 1974, the Attorney-General of the Repub-
lic was not consulted in any way and. consequently, he
did not make any recommendation whatscever in this re-
spect. Tt has been contended, indeed. that in view of the
then prevailing exceptional circumstances the need for a
favourable recommendation of the Attorney-General could
be disnensed with, but there is nothing before me to show
that because of such circumstances he could not have
been contacted in order to be consulted.

Furthermore, there does not exist any document evi-
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dencing a decision, by the then Acting President of the
Republic, Mr. Glafkos Clerides, to exercise, on August
16, 1974, the powers under Article 53.4.

A remission of sentence under the said Article is a for-
mal and solemn act which, because of its nature, has to
be evidenced by an appropriate document signed by the
President of the Republic; and the need for a process in
writing becomes even more apparent in view of the fact
that the decision of the President of the Republic has to
be preceded by a recommendation, to that effect, by the
Attorney-General. I do not overlook the fact that the rule
requiring that acts of the administration should be set out
in appropriate documents has to be relaxed in times of
exceptional circumstances, but there is nothing showing
that it was not feasible on August 16, 1974, or reasonably
soon thereafter, to prepare the necessary documents evi-
dencing the exercise, on the said date, of the power of re-
mission of sentence under Article 53.4, if such a decision
had really been taken then—(regarding, generally, the
need for formalities in writing see, inter alia, Ztaowvomnoi-
hov Atxarov Avovmuxédv IgdEewv (1951) p. 210, and Kv-
oroxomoVhoy ‘Eilnvixdy Alotmuxdv Alxarov, 4th ed., vol. B,
pp. 380, 381).

I have no doubt, whatsoever, that what did, in fact,
happen on August 16, 1974, was that the applicants and
other prisoners were temporarily set free because there
was heavy fighting going on, at the time, in the area of the
Central Prisons; and that anything that was done, on a
few days later, by the prison authorities, in relation to
what seemed to be a discharge from the Central Prisons
of applicant Vrakas, is of no legal effect whatsoever, be-
cause it was done without lawful authority and due to mis-
taken impressions attributable to the then prevailing con-
fusion.

There remains to be examined, next, the contention
that the applicants were granted remission of sentence by
the, at the time. Acting President of the Republic, Mr.
Xanthos Clerides, on August 23, 1974.

It is clear from the relevant document, exhibir 1, that
on August 23, 1974, it was decided to remit the sentences
of all those Greek Cypriot prisoners who were set free
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temporarily on August 16, 1974, but that this measure
was not applied to those who had been convicted lately of
premeditated murder; and, as it appears from the material
before me (see, inter alia, the affidavits filed in these cases
by Mr. Christou, the Director of Prisons) the applicants

- were the persons who were most recently, prior to August

23, 1974, convicted of premeditated murder, and since
then, and until the said date, no other persons were so
convicted. Thus, there can be no doubt at all that the two
applicants were excepted from the benefit of the decision
taken on August 23, 1974.

As I have not found that the applicants were granted

‘remission of sentence either on August 16, 1974, or, later,

on August 23, 1974, it follows that they are still being de-
tained lawfully.

It has been argued by counsel for the applicants, by way
of a submission in the alternative, that on August 23,
1974, Mr. Xanthos Clerides was not acting lawfully as
President of the Republic. It suffices to say that even if
this contention were to be found to be correct this would
not help the applicatnts in the least, because, then, in any
event, it could not be found that their sentences were va-
lidly remitted, as they allege. In this respect it must not be
lost sight of that they are not being detained merely be-
cause they were excluded from the ambit of the decision
taken under Article 53.4 of the Constitution by Mr. Xan-
thos Clerides on August 23, 1974, but because of their

" convictions” of the offence of premeditated murder, as al-

ready explained earlier on in this judgment.

Also, T do not see how it can be of any relevance to the
claim of the applicants the fact that the action taken on
August 23, 1974, in relation to other prisoners, was ini-
tiated and implemented, by way of execution (and with-
out, of course. the exercise of any discretionary power on
his part) by the aforementioned O. Antoniou, who was
purporting to act. at the time. as Director of Prisons,
having been so “appointed” by the “Government” which
resulted from the coup & etat, and whose actions are de-
finitely of no legal consequence whatsoever. because, inter
alia. of the provisions of the Coup D’ Ftat (Special Provi-
sions) Law. 1975 (Law 57/75). Since the applicants were
not included in the beneficial effect of the decision of
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August 23, 1974, and, therefore, continued to be detained
in prison on the strength of their convictions for preme-
ditated murder, I fail to see how any invalidity of the
course of action taken on the said date could be of any
avail to them.

The further contention of the applicants that they are
victims of unequal treatment is, in my opinion, unfounded
because there was amply obvious cause for which to dif-
ferentiate between the applicants and any other prisoner
who had not been convicted of the heinous crime of pre-
meditated murder, Assuming, in the alternative, that the
remission granted to the others was granted invalidly, for
any reason, the principle of equality did not entitle the
applicants to be granted, too, in an invalid manner, re-
mission of sentence, because there exists no entitlement to
equal treatment on an illegal basis (see, inter alia, Voyia-
zianos v. The Republic, (1967) 3 C.L.R. 239).

"It has been submitted, also, on behalf of the applicants,
that the exception made in the decision of August 23,
1974, regarding prisoners lately convicted of premeditated
murder—namely the applicants—was invalidly made be-
cause it is not duly reasoned. I do think that such excep-
tion, as framed, contains sufficiently the very obvious rea-
son for which it has been made. But, in any case, I am of
the view that I am not entitled, on an application for
habeas corpus, to examine the sufficiency of the grounds
in relation to which the powers under Article 53.4 of the
Constitution were or were not exercised, or the validity
otherwise of the exercise of such powers (see, inter alia,
Basu’s Commentary on the Constitution of India, 5th ed.,
vol. 2 p. 409, R. v. Leeds Prison (Governor), Ex parte
Stafford, [1964] 1 All ER. 610, 612, and, by analogy,
our own case of Demetriou and Another v. The Republic,
3 RS.C.C. 121).

Lastly it has been submitted, that on August 23, 1974,
there were not before the Attorney-General and the Acting
President of the Republic certain certificates praising the
conduct of the applicants while resisting, together with
others, the Turkish invasion. I do not think that such a
consideration could have made the slightest difference in
relation to the decision to except, from the remission of
sentence granted on August 23, 1974, persons who had
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been lately convicted of premeditated murder, such as the
applicants; this exception was made in view of the nature
of the crime, and not in the light of the personal circum-
stances or conduct of any particular prisoner. But, in any
case, in the letter of August 20, 1974 (exhibit 1) it was
stated in respect of all temporarily released prisoners, in-
cluding obviously the applicants, that they had rendered
valuable services by fighting against the Turkish invaders.

For all the foregoing reasons I find no merit in these
two applications for orders of habeas corpus.

Before concluding this judgment I should add that in

" view of my already stated conclusions I have not proceed-

ed to determine any other issues raised in the present
proceedings, because even if they had been decided in
favour of the applicants there could not have been chan-
ged the outcome of such proceedings; likewise, I did not
find it necessary to decide on the preliminary objection,
of counsel for the respondents, that once the applicants
had applied earlier for orders of habeas corpus and they
had withdrawn such applications, they could not now ap-
ply, again, for such orders.

In the result these applications are dismissed, but with-
out any order as to costs.
Applications dismissed.
No order as to costs.
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