10

15

20

25

- ) [MaLacHTOS, J.)
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

LOIZOS XYDIAS, -
Applicant,

and
THE REPUBLIC OF CYPRUS, THROUGH

THE MINISTER OF INTERIOR AND ANOTHER,
Respondents.

(Case No. 154/72).

Constitutional Law— Constitutionality of legislation—Judicial control
of—Principles applicable—Taxation Laws—Attacked as infring-
ing the principle of equality—The legislative discretion is permitted
a great latitude in view of the complexity of fiscal adjustment.

Constitutional Law—Taxes, duties or rates—Article 24. 4 of the Con-
stitution—Mere fact that the duty payable by the tax payer is
higher than the net profit made by him from the business in con-
nection with which the duty is paid does not render the legislative
enactment imposing it of a destructive nature and as such contrary
to the said Article 24, 4—Bye-Law 163(1)(a) of the Villages (A-
dministration and Improvement) (Aradippou) Bye-Laws, 1951
(as amended in 1971) not contrary to the said Article 24. 4 or to
the Villages (Administration and Improvement) Law, Cap. 243 or
to any other Law.

Equality—Principle of equality—Meaning of—Article 28.1 of the
Constitution— Entertainment duty—Fact that such duty is collect-
ed by other Improvement Boards by payment of lump sum and by
respondent Board by payment of a spec:ﬁed amount Jor each
ticket does not infringe the principle of equality.

Villages (Administration and Improvement) Law, Cap. 243—Con-
stitutionality of Bye-Laws made thereunder.

The applicant 1s a cinema and theatre enterpriser who 15 run-
ning in partnersh:p with others two cinemas at Aradippou vil-
lage.

Following the amendment in 1971, of bye-law 163* of the

% See the new bye—la\-v 163 at pp. 308-309 post.
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Villages (Administration and Improvement) {Aradippou} Bye-
laws 1951, respondent 2 (the District Officer Larnaca) imposed a
duty on cinema and theatre performances performed by appli-
cant by affixing a stamp, of the value provided by the new bye-
law 163, on each ticket sold by him.

The applicant applied to respondent 2 to revise and review the
imposition of the new duty and allow him to continue pay a lump
sum of £ 10 per month. Respondent 2 turned down his appli-
cation on the ground that the relevant bye-laws do not permit
the collection of a lump sum as entertainment duty.

Hence the present recourse.
Counsel for the applicant contended:

{a) That the new bye-law 163 which provides for imposi-
tion of duty of about 10% on the amount collected by
the applicant as admission fees, is contrary to Article
24. 4 of the Constitution which provides that no tax
duty or rate of any kind whatsoever other than customs
duties shall be of a destructive or prohibitive nature.

In this connection counsel alleged that the Impro-
vement Board collects more duty than the net profits of
the applicant from his business.

{b) That the new bye-law 163 in inconsistent with the
enabling section 24(1) of the Villages (Administration
and Improvement) Law, Cap. 243, the inconsistency
being the discrimination and the wnreasonable amount
which renders the taxes or dues destructive for the
business of the applicant.

(c) That section 22 of Cap. 243, as amended by Law 31/69,
and the new bye-law 163, are unconstitutional because
they create unfavourable discrimination as regards the
applicant and other cinema owners in other Improve-
ment Boards such as the Improvement Board of Ayios
Dhometios where the cinema owners pay a fixed sum of
£ 10 per month as entertainment duty.

Held, (1) that the mere fact that the duty payable by the tax
payer is higher than the net profit made by him from the business
in connection with which the tax is paid, does not render the
legislative enactment imposing such tax of a destructive nature,
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and that in the present case it cannot be said that an amount of
109 imposed by the Improvement Board as entertainment duty
on the admission fees collected by the applicant is an exhorbitant
amount so as to render the new bye-law 163 inconsistent with the
provisions of Cap. 243, or any other Law.

(2) (After stating the principles governing the question of con-
stitutionality of a statute and the question of “equality” and *'dis-
crimination” vide pp. 312-313 post) that the fact that this kind of
duty is collected by other Improvement Boards by the payment
of a lump sum and not by affixing stamps on each ticket does not
infringe the principle of equality; the principle of equality en-
tails the equal or similar treatment of all those who are found to
be in the same sitvation and it is not contravened by regulating
differently matters which are different from each other (see
Republic v. Arakian and Others (1972) 3 C.L.R. 294).

Application dismissed,

Cases referred to:
Board for Registration of Architects and Civil Engineers v. Kyria-
kides (1966) 3 C.L.R. 640 at p. 654,
Matsis v. The Republic (1969) 3 C.L.R. 245 at p. 259;
Mikrommatis and The Republic, 2 R.S.C.C. 125;
Republic v. Arakian and Others (1972) 3 C.L.R. 294 at p. 299.

Recourse.

Recourse against the refusal of the respondent to revise and
review the imposition of duty on cinema and treatre perfor-
marnces.

A. E. Georghiades, for the applicant.
Cl. Antoniades, Counsel of the Republic, for the respond-
ents,
C. Varda (Mrs.), for the Improvement Board of Aradippou-
Cur. adv. vult,

The following judgment was delivered by:-

MALACHTOS, J.: The Improvement Board of Aradippou is a
Board established under the provisions of the Villages (Admi-
nistration and Improvement) Law, Cap. 243, which came into
force on the 2nd day of June, 1950. In exercise of the powers
vested in them by section 24 of this Law, the said Improvement
Board, made bye-laws, which were published on 18/4/5] in
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Supp]ement No. 3 to the Cyprus Gazette under Not. 189. Bye-
law 2 provides that the Villages (Administration and Improve-
ment} (Pedhoulas) Bye-Laws, 1951, published in Supplement
No. 3 to the Gazette of the 14th March, 1951, (hereinafter called
“the model bye-laws’”) shall—

(a) be deemed to be bye-laws made by the Improvement
Board of Aradippou and to be mcorporated herein,
and

{b) apply to the improvement area of Aradippou: Pro-
vided that for the word “Pedhoulas™ and for the word
*“Nicosia’ wherever they occur in the model bye-laws
the word *“Aradippou™ and the word ““Larnaca’ shall
be substituted respectively.

The model bye-laws were made by the Improvement Board of
Pedhoulas by virtue of section 24(1)(b) of the Law which pro-
vides that a Board may, from time to time, make bye-laws not
inconsistent with the provisions of this or any other Law in
force for the time being for any of the following purposes, that
is to say:—

(B o e e e e e

(b) to enable or assist the Board to carry out any of the
provisions of section 22 and to provide for the payment
of any rates, fees, rents, tolls or charges in connection
therewith.

In this section 22 of the law the powers of the Board are enu-
merated under subsections (a) to (m). In particular sub-section
(k) reads as follows:

*“ (k) to grant, within the improvement area, licences and
penmits, and, subject to the provisions of this Law,
attach to such licences or permits such terms and con-
ditions as to the Board may seem necessary or desi-
rable and suspend or revoke such licences and permits
whenever the Board on good cause shown considers it
advisable so to do”.

Bye-laws 162 and 163 of the said model bye-laws read as
follows:

“ 162.-(1) Within the improvement area no theatre, build-
ing, tent or place shall be used for the performance of any-
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stage play-or cinematograph exhibition, for dancing, for
any entertainment to which the public is admitted or for
any public meeting without a licence first obtained therefor
from the Board or the person authorized by the Board in
that behalf,

(2) Such licence may be granted either for a single per-
formance, cinematograph exhibition, dance, entertainment
or public meeting or for any period not exceeding one
month. -°

(3) Any licence granted under this bye-law shall be
granted to the owner, lessee or occupier of the premises and
shall be in such form as the Board may from time to time
.approve.

16'3.-(1k) The following fees shall be paid by every person
obtaining a licence under this Part of these bye-laws, that
is to say:—

(a) For a period of one month a fee, to be determined
in each case by the Board, not exceeding £ 6;

(b) For a period of one week a fee, to be determined
in each case by the Board, not exceeding £ 3;

() For a single performance, cinematograph exhi-
bition, dance, entertainment or public meeting a
fee, to be determined in each case by the Board,
not exceeding £ 2.

' {2) Every such fee shall be paid to the person authorized
by the Board in that behalf”.

It is clear from the above that the duty imposed on all pay-
ments made for admission to any public entertainment by every
person obtaining a licence under the above bye-laws was paid
periodically either monthly or weekly or for a single perfor-
mance.

By section 6 of Law 31/69 section 22 of the Basic Law, Cap.
243, was amended by the addition after paragraph (k) thereof,
of a new paragraph (ka). This paragraph which is identical to
section 124(2)(n)(i), (ii)(iii) and (iv) of the Municipal Corpora-
tions Law, Cap. 240, reads.as foliows:

“ (ka)(i) to impose a duty on all payments made for admis~
sion to any public entertainment,
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O‘ft_' i ment to any public entertainment except with a ticket
Loizos XYDIAS stamped or marked in such manner as to denote that
v. the duty has been paid;
REPUBLIC
(MINISTER (iii) to prescribe the manner in which the duty shall be
OF INTERIOR collected and paid;

AND ANOTHER)

(iv) to exempt from the payment of the duty or remit the
whole or any part of the duty in the case of any public
entertainment the takings whereof either wholly or in
part are devoted to philanthropic, educational or
charitable purposes”.

In 1971 the Improvement Board of Aradippou amended the
existing bye-laws and as a result bye-law 163 was repealed and
recnacted.

The new bye-law, and in particular, bye-law 163(1)(a), (b)
and (c) reads as follows:

“163. (1)(e) To ZupPovhiov 8& #mP&AAry Téhos (&v Toly
£petiis kedoUpevov “Téhos Bedparos’) &l SAwv Tdv TIATpRGY
Tév yevopévwv 8’ eloodov els olovBrmoTe Starrpov, ivnuaTo-
ypagov f| xTipov, TéTov f{j axnwiv Xpnoipomrolovpéimy ik
v Sietaywyhy olac8hmote Ssatpikfis TapaoTaoews 1| Sk
xknuaToypapikty TpoPorny fi Sid xopdv §j olavlfweTs dnuo-
olov yuyaywyiav §j Snpooiav ouvyrbrrpaov.

(B) To Téhos Gedporos 6& koaraPddretan els Tov [pappa-
Téo TOU ZupPouhiov Imd ToU AteuBuvtoU G dxoroubos:

(i) AY &aoTov elortipiov, 81’ Ev &ropov, Tou dmolov §
&ia Bty UrmepPaiver & 50 pids, 5 pids.

(i) Ar EkooTov elormhpioy, B’ &v &ropov, Tou dmolov 1
&tia UmepPaiver Té& 50 pidg dAAK Siv UmepPaivel T&
100 piAs, 10 uiks.

(ii) A ExeoTov elortfipiov, §1° v &ropov, ToU dmolou
&tla tmrepPaivel T 100 pidg dAA& Btv UrrepPaivel T&
150 piAs, 15 piks.

(iv) Ar &aoTov eotmpiov, 81° & &Topov, ToU dmolov 1
dlic UtrepPaiver T 150 wiks, 25 piks,

- (y) To Téhos Seduaros 8& kaTaPdAAeran kaTdmy EMiKOA-
Afjoecos dvomipou &l Téw elonTnplwv elodov Tpd Tiis WA -
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oedds Taov, T& dtrola & AleuBuvns 8& TpounBeleTen Tapd TOU
ZvuBouAiou.”

(“163.(1)(a) The Board shall impose duty (hereinafter
referred to as ‘entertainment duty’) on all payments made
for admission in any theatre, cinema or building, place or
stage used for the carrying out of any theatrical perfor-
mance or cinematographic projection or for dancing, or for
any public entertainment or public meeting,

{b) The entertainment duty shall be paid to the Secretary
of the Board by the manager as follows:—

(i) For each ticket, for one person, of which the value
does not exceed 50 mils, 5 mils.

(i) For each ticket, for one person, of which the value
exceeds 50 mils, but does not exceed 100 mlls, 10
mils.

(iii) For each ticket, for one person, of which the value
exceeds 100 mils but does not exceed 150 mils, 15
mils.

(iv) For each ticket, for one person, of which the value
exceeds 150 mils, 25 mils.

(c) The entertainment duty should be paid by affixing
stamp on the admission tickets, before their sale,
which the Manager should be supplied by the
Board”).

These amended bye-laws were published in Supplement No. 3
to the Cyprus Gazette of 3/12/7]1 under Not. No. 963.

The applicant in this recourse, who is a cinema and theatre
enterpriser, and is running in partnership with others two cine-
mas at Aradippou village, on 21/2/72 applied to the District
Officer of Larnaca, who is the Chairman of the Improvement
Board of Aradippou, to revise and review the imposition of duty
on cinema and theatre performances, which was imposed as a
result of the new Bye-Law 163 and allow him to pay a lump sum
of £10.- per month instead of affixing stamps on each ticket
sold.

By letter dated 6th April, 1972, the District Officer replied as
follows:
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“T have the honour to refer to your application of the 21st
February, 1972, by which you apply that the Improvement
Board of Aradippou should discharge you from payment of
entertainment duty for your cinemas by the affixing of
stamps on the tickets sold, and instead to pay to the Board
a monthly fee of £ 10.-, and to inform you that the Board
has considered your application, but cannot accede to it, as
the bye-laws of the Board do not permit the collection of a
Iump sum as entertainment duty but by the affixing of
stamps on the sold tickets™.

As a result the applicant filed the present recourse claiming a
declaration of the Court that the decision of the District Officer
of Larnaca dated 6th April, 1972, is void and of no legal effect
whatsoever.

The grounds which appear on the face of the application and
on which the application is based, read, verbatim, as follows:

(a) The said decision is unconstitutional as it vitiates and/

or contravenes fundamental articles of the Republic.

(b) The Rules made by the Improvement Board of Ara-

©

dippou as regards the imposition of duty and/or dues
and/or fees and charges on Cinema and Theatrical
performances are unconstitutional, arbitrary and most
unfair and unreasonable as there is unfavourable dis-
crimination with other Rules made in respect of impo-
sition of such duty, and/or dues and/or fees and charges
by other Improvement Boards, namely the Improve-
ment Board of Ayios Dhometios etc., which Boards
impose similar duty, and/or dues and/or fees and char-
ges by fair, just and reasonable monthly payment,
i. e. £ 10.- monthly for areas with much more greater
population in comparison with the inhabitants of
Aradippou.

The right of imposition of such duty, and/or dues
and/or fees and charges by way of stamps or otherwise
on every Theatrical and Cinema performances in only
given to the Municipal Corporations, pursuant to s.
124(n)(i) of the Municipal Corporations Law Cap. 240.
This Law does not make any provision for Improve-
ment Boards and is therefore only applicable to Towns
and as a matter of fact only the Town Municipalities
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impose such duty, and/or dues and/or fees and charges
until now and the respondents are among the
first Improvement Boards who made such bye-laws
and/or regulations.

(d) The said decision is inequitable and against the prin-
ciples of natural Law, the Common Law and is there-
fore oppressive.

As far as 1 could make out from the above grounds as well as
from the arguments put forward by counsel for applicant, his
complaint is that the new bye~law 163 which provides for impo-
sition of duty of about 10% on the amount collected by the
applicant as admission fees, is contrary to Article 24.4 of the
Constitution which provides that no tax, duty or rate of any
kind whatsoever other than customs duties shall be of a destru-
ctive or prohibitive nature. In the present case, according al-
ways to the allegations of counsel for applicant, the Improve-
ment Board collects more duty than the net profits of the applic-
ant from his business.

Counsel for applicant further argued that the power to make
bye-laws is given to the Board by section 24(1) of The Villages
(Administration and Improvement) Law, Cap. 243, which pro-
vides that any bye-laws made under this section should not be
inconsistent with the provisions of this or any other law. He
submitted that the new bye-law 163 is inconsistent with this
Law, the inconsistency being, as he put it, the discrimination and
the unreasonable amount which renders the taxes or dues des-
tructive for the business of the applicant.

He also argued that section 22 of the Law, Cap. 243, as a-
mended in 1971 and the new bye-law 163, which was made there-
under, are unconstitutional because they create unfavourable
discrimination as regards the applicant and other cinema owners
in other Improvement Boards such as the Improvement Board
of Ayios Dhometios where the cinema owners pay as entertain-
ment duty a fixed amount of £ 10.— per month.

I have considered the arguments of counsel for applicant, as
far as I have been able to apprehend them, and I must say from
the outset that I find no merit in them. The mere fact that the
duty payable by the tax payer is higher than the net profit made
by him from the business in connection with which the tax is
paid, does not render the legislative enactment imposing such
tax of a destructive nature.
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In the case in hand it cannot be said that an amount of 10%
imposed by the Improvement Board as entertainment duty on
the admission fee collected by the applicant is an exhorbitant
amount so as to render the new bye-law 163 inconsistent with
the provisions of the Law, Cap. 243, or any other law,

In considering the question of constitutionality of a statute
we have to be guided by certain well established principles go-
verning the exercise of judicial control of legislative enactments.
A rule of precautionary nature is that no act or legislation will be
declared void except in a very clear case or unless the act is
unconstitutional beyond all reasonable doubt. (The Board
Jor Registration of Architects and Civil Engineers v. Kyriakides
(1966) 3 C.L.R. 640 at page 654).

When taxation laws are attacked on the ground that they
infringe the doctrine of equality the legislative discretion is
permitted by the judiciary a great latitude in view of the com-
plexity of fiscal adjustment; in other words, the power of the
state to classify for purposes of taxation is of wide range and
flexibility. (Matsis v. The Republic (1969) 3 C.L.R. 245 at page
259).

The question of “‘discrimination’” and ‘“‘equality before the
law” was considered in a number of decisions of this Court
starting from the case of Mikrommatis and The Republic 2
R.S.C.C. 125. In the recent case of The Republic v. Nishian
Arakian and Others (1972) 3 C.L.R. 294, this Court in its appel-
late jurisdiction reviewed the authorities on this point and re-
peated the principle enunciated in Mikrommatis case ‘“‘that
equality before the law in paragraph 1 of Article 28 of the Con-
stitution does not convey the notion of exact arithmetical equa-
lity but it safeguards only against arbitrary differentiations and
does not exclude reasonable distinctions which have to be made
in view of the intrinsic nature of things”. At page 299 of this
report this Court adopted the principles enunciated in the fol-
lowing three cases of the Greek Council of State, namely, Case
No. 1273/65 where it was stated that the principle of equality
entails the equal or similar treatment of all those who are found
to be in the same situation. In Case No. 1247/67 it was held
that the principle of equality safeguarded by Article 3 of the
Greek Constitution of 1952—which corresponds to Article
28.1 of our Constitution—excludes only the not making of
differentiations which are arbitrary and totally unjustifiable. In

312

10

15

20

25

30

35



10

15

Case No. 2063/68 it was held that the principle of equality was
not contravened by regulating differently matters which are
different from each other.

The fact that this kind of duty is collected by other Improve-

. ment Boards by the payment of a lump sum and not by affixing

stamps on each ticket does not infringe the principle of equality.

As it has been stated in the Arakian case, supra, the principle of -

equality entails the equal or similar treatment of all those who
are found to be in the same situation, and it is not contravened
by regulating differently matters which are different from each
other.

For the reasons stated above this recourse fails.

There will be no order as to costs. . :
Application dismissed. No
order as to costs.
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