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[TRIANTAFYLLIDES, P., STAVRINIDES, HADJIANASTASSIOU, JI.]

-1. LORDOS & ANASTASSIADES LTD.,,
2. LORDOS & KASINOS LTD,
Appellants,

THE DISTRICT OFFICER OF LIMASSOL
AND ANOTHER,
Respondents.

(Criminal Appeals Nos. 3528 and 3529).

Building—Building permit—Issued under section 3 of the Streets and
Buildings - Regulation Law, Cap. 96—Is issued to the person
applying therefor not as a licence in personam, but as a licence
in rem—It does rot lapse upon transfer of the ownership of the
land on which the building operations are to take place, or have
commenced taking place, but it runs with the land.

Statutes—Construction—Principles applicable—Statutory provisions
should be so construed as to harmonize with the provisions of the
Constitution—Two alternative constructions equally open—The
one which would lead to manifest public mischief, great incon-
venience, grave hardship, unreasonableness, absurdity or injustice
should be avoided.

Building— Building perm;:t—Camlot be treated as an “‘advantage” in
the sense in which such term is used in section 4 of the Immovable
Property (Tenure, Registration and Valuation) Law, Cap. 224
(as amended).

Streets and Buildings Regulation Law, Cap. 96—Construction of s.
3(1) of the Law.

On August 7, 1972, a building permit was issued by responﬁent
2 to Chrysoulla Myrianthi and others, in relation to a field
registered in their names and situated on the Limassol-Nicosia
main road. This field had been sold to the appellant companies,
prior to the issue of the building permit, by virtue of a written
agreement dated June 5, 1972. On August 9, 1972 the field
was transferred to the two appellants in equal undivided shares.
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The building permit issued in the name of the previous owners
was valid for one year, and before the expiration of the year
the appellants, without applying afresh for a building permit in
their own names, started erecting in the field a multi-storied
building.

The appellants were prosecuted and convicted of the offence
of erecting a building without permit, contrary to sections
3(7)(b) and 20 of the Streets and Buildings Regulation Law,
Cap. 96, and each one of them was sentenced to pay a fine of
C£20 and a demolition order was, also, made in respect of the
building concerned.

The trial Court held that the building permit granted to the
previous owners lapsed when the property concerned was
transferred to the appellants.

Upon appeal counsel for the appellanté challenged mainly
the above finding.

What the Court had to decide in the appeal was whether a
building permit issued under section 3 of Cap. 96 was a licence
in rem or in personam or both; and in order to do this the
Court had to construe the provisions of Cap. 96 and the Streets
and Buildings Regulations (in the Subsidiary Legislation of
Cyprus, Vol. 1 p. 307).

Held, (Hadjianastassiou, J. dissenting) that looking at our
legislation and considering the relevant provisions in
conjunction with each other the proper conclusion is that a
building permit issued under section 3 of Cap. 96 is issued
to the person applying for it not as a licence in personam, but as
a licence in rem; that, in other words, it is issued in relation
only to the proposed building operations on the land concerned,
in accordance with plans submitted for the purpose; and Ithat,
therefore, it does not lapse upon transfer of the ownership of
the land on which the building operations are to take place, or
have commenced taking place, but it runs with the land (Chili-
mintri v, The Municipal Corporation of Famagusta (1969) 3
C.L.R. 159 at p. 162 considered).

Appeal allowed.

Per curiam: (1) Even assuming—though this is not so—
that the wording of the relevant provisions of Cap. 96, and of
the Regulations made thereunder, was, in any respect, ambiguous
as regards the nature of a building permit then such provisions
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and there should have been avoided that view which would LoRpos &
have led to manifest public mischief, great inconvenience,  Anasrassiapes
5 grave hardship, unreasonableness, absurdity or injustice, =~ AND ANOTHER
though of course, sight is not lost of the fact that this is an ¥,
approach to statutory interpretation which should be used with ~ THE District
due care. OFOII:I MCEA;oL

o . AND ANOTHER
(2) A building permit cannot be properly treated as an

10 “‘advantage™ in the sense in which such term is used in Cap.
224. But, even if it could be so treated, it is to be noted that in
section 4 of Cap. 224 there is to be found the exclusory expres-
sion “subject to the provisions ... of any other Law in force
for the time being”, and such a Law is Cap. 96, from

IS the provisions of which it can be derived, by practically
inevitable implication, that a building permit relates only to the
land concerned, and therefore, it can be transferred together
with such land without one having to resort to compliance with
any of the provisions of Cap. 224.

20 Cases referred to:
Russel v. Ministry of Commerce for Northern Ireland, (1945)
N.L 184 at p. 188;
Kaminaros and Another v. The Republic, (1971) 3 C.L.R. 445
at pp. 448-449;
25 Christodoulou v. The Republic (1972) 3 C.L.R. 290 at p. 292;
Allen v. Thorn Electrical Industries Ltd., {1968] 1 Q.B. 487 at
p. 302;
Arthur Hill v. The East and West India Dock Company, [1884]
9 A.C. 448 at p. 456;
30 Simms and Others, v. The Registrar of Probates, [1900] A.C.
323, at p. 335;
Shannon Realties Limited v. Ville De St. Michel, [1924] A.C.
185, 192 at p. 193; '
Holmes v. Bradfield Rural District Council [1949] 1 All E.R.
35 381 at p. 384; :
Coutts & Co. v. Inland Revenue Commissioners [1953] A.C.
267 at p. 281;
Fry v. Inland Revenue Commissioners [1959) Ch. 86 at p. 105;
Richard Thomas and Baldwins, Ltd, v. Cummings, (1955] 1 All
40 E.R. 285 at p. 290;
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Kimpron v. The Steel Company of Wales, Lid., [1960] 2 All E.R.
274 at pp. 276, 277;

Mirchell v. W.S. Westin, Ltd., [1965] 1 All E.R. 657 at p. 663;

Hanily v. Minister of Local Government & Planning and Another
[1952] 1 All E.R. 1293 ai p. 1296,

Chilimintri v. The Municipal Corporation of Famagusta, (1969)
3 CL.R. 159 at p. 162;

Impalex Agencies Limited v. The Republic (1970) 3 C.L.R. 361,

Beswick v. Beswick [1967] 2 All E.R. 1197 at p. 1202;

South Eastern Railway Co. v. The Railway Commissioners
[1880] 5 Q.B.D. 217 at p. 240; .

Myers v. Milton Keynes Development Corporation [1974] 2 All
E.R. 1096 at p. 1101;

Golden Sea-Side Estate Co. Ltd. v. The Municipal Corporation,
Famagusta (1973) 2 C.L.R. 58.

Appeal against conviction,

Appeal against conviction by Lordos and Anastassiades Ltd.
and Another who were convicted on the 15th November, 1973
at the District Court of Limassol (Criminal Case No. 5897/73)
on one count of the offence of erecting a building without a
permit, contrary to sections 3(1)(b) and 20 of the Streets and
Buildings Regulation Law, Cap. 96 and were each sentenced by
Chrysostomis, D.J. to pay a fine of £20. —and were further
ordered to demolish the building within two months unless a
permit was obtained.

A. Trantafyllides, for appellant 1,
A. Myrianthis, for appellant 2.
G. Cacoyiannis, for the respondents.
Cur. adv. vult.

The following judgments were read:~

TRIANTAFYLLIDES, P.: The appellants were found guilty,
by a Judge of the District Court of Limassol, of the offence of
erecting a building without a permit, contrary to sections 3(1)(b)
and 20 of the Streets and Buildings Regulation Law, Cap. 96,
and each one of them was sentenced to pay a fine of C£20; and
a demolition order was, also, made in respect of the building
concerned.

- The salient facts of the case may be stated briefly as follows:-
On August 7, 1972, a building permit was issued by respondent
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2 (which functions under the chairmanship of respondent 1) to

Chrysoulla Myrianthi and others, in relation to a field registered'

in their names and situated on the Limassol-Nicosia main road,
within the area of the respondent Improvement Board of Yerma-
soyia.

This field had been sold to the appellant companies by virtue
of a written agreement dated June 5, 1972.

On August 9, 1972, the field was transferred to the two appel-
lants in equal undivided shares.

The building permit issued in the name of the previous owners,
as aforesaid, was valid for one year, and before the expiration
of the year the appellants, without applying afresh for a building
permit in their own names, started erecting in the field a multi-
storied building. They took the view that the permit granted
to the previous owners authorized them to do so; but the res-
pondents were of the opposite view, and as a result, the charge
on which the appellants were convicted was preferred against
them.

At the time of the conviction of the appellants, and of the
making of the demolition order, the multi-storied building in
question had not yet been completed, though about C£150,000
had already been expended in connection therewith by the ap-
pellants; and the appellants had entered into agreements with
third parties to sell flats which form part of the said building.

The trial Court held that the building permit granted to the
previous owners lapsed when the property concerned was tran-

.sferred to the appellants; in other words, that it did not run with

the land; and that, therefore, it did not provide lawful cover for
the building operations on which the appellants had embarked.

It is this finding of the trial Court that counsel for the appel-
lants have mainly challenged in this appeal.

. It is common ground that a building permit is, in effect, a
licence which enables a person to do some act which but for such
permit it would be unlawful for him to do (see Russel v. Mini-
stry of Commerce for Northern Ireland, (1945) N.I. 184, 188,
referred to in Words and Phrases Legally Defined, 2nd ed., vol.
3, p. 158; also, Zragwomolrou «Aikaov Alownmikédv Tpéie-
wwe, 1951, p. 146, KupiaxomroUdou « EAAnvikdvV Alomn-rucbv Ai-
katov», 4th ed., vol. B, p. 349).
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In Kaminaros and another v. The Republic, (1971) 3 C.L.R.
445, the following were stated (at pp. 448-449):—

* Whether and how a licence relates to a person or thing
is a matter to be decided by construing the provisions of
the relevant legislation; see, for example, in relation to
licences for vehicles, Kyriacopoulos on Greek Administra-
tive Law, 4th ed., vol. B., p. 350 (footnote 29), the decision
of the Greek Council of State in Case 856/1957, as well as
the decisions of the said Council in Cases 396/1963 and
798/1963 (reported in the Law Tribune—Noukov Bfjpo—
1963, pp. 813-814)".

It was, consequently, held in that casc that a road service
licence issued under the Motor Transport (Regulation) Law,
1964 (Law 16/64), related to both the specific person to whom
it was issued and to the specific vehicle in respect of which it
was issued, that is to say it was neither solely a licence in per-
sonam (“mpocwmoteayns”) nor solely a licence in rem (“wparypa-
ToTrary?)s”) but it was both in personam and in rem.

The Kaminaros case, supra, was followed in Christodoulou
v. The Republic, (1972) 3 C.L.R. 290, 292.

What we have to decide, therefore, is whether a building per-
mit issued under section 3 of Cap. 96 is a licence in rem or in
personam or both; and in order to do this it is of primary im-
portance to construe the provisions of the relevant legislation,
namely Cap. 96 and the Streets and Buildings Regulations (in
the Subsidiary Legislation of Cyprus, vol. I, p. 307).

Before, however, proceeding to decide the above issue on the
basis of the construction of our own legislative provisions it is,
in my opinion, useful to have in mind, by way of general gui-
dance, what is considered to be the nature of a building permit
under some other systems of administrative law:

In Germany a building permit is considered to be a licence
which runs with the land and which is, therefore, issued not only
to the person applying for it, but, also, to the successors in title
of such person in respect of the property in relation to which it
is issued; in other words, the rights and duties under a building
permit do not vest in the property owner to whom it is issued in
his capacity as an individual, but in his capacity as the property
owner, and, therefore, they are transmitted automatically by
virtue of the transfer of the property to which the building permit
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relates (see the French translation, in 1969, of Forsthof’s “Ge-
rman Administrative Law”, 9th ed., p. 302, and the Greek tran-
slation, in 1932, of Fleiner's “German Administrative Law”,
8th ed., pp. 140, 141).

In Greece, though a building permit-is, as a rule, treated as
a licence in personam, nevertheless the rights and obligations
flowing from it can be transferred to a third person; this is so
because of the provisions of the relevant legislation there (see
Kupioxomrovdou, * ‘EAAnukov AtoiknTiov  Alkeaov™, supra, pp.
285, 286).

Looking at our own legislation in Cyprus, and considering
the relevant provisions in conjunction with each other, [ am of
the opinion that the proper conclusion is that a building permit
issued under section 3 of Cap. 96 is issued to the person applying
for it not as a licence in personam, but as a licence in rem; in
other words, it is issued, in relation only to the proposed building
operations on the land concerned, in accordance with plans
submitted for the purpose; and, therefore, it does not lapse upon
transfer of the ownership of the land on which the building
operations are to take place, or have commenced taking place,
but it runs with the land; and my main reasons for this conclu-
sion are, inter alia, the following:-

It is to be noted that there exists no provision in Cap. 96
which can be taken as indicating in any way that a building per-
mit is a licence in personam, as it is done in some other statutes,
such as, for example, in relation to a prospecting permit by
means of section 13(3) of the Mines and Quarries (Regulation)
Law, Cap. 270.

Also, a clear example of a licence in personam, in view of the
taking into account of considerations personal to the individual
concerned, is the licenceé granted under section 9 of the Archi-
tects and Civil Engineers Law, 1962 (Law 41/62).

It is very useful, too, to bear in mind the nature of the con-
ditions that an appropriate authority may impose, under section
9(1)(b) of Cap. 96—now amended by the Streets and Buildings
Regulation (Amendmént) Law, 1974 (Law 13/74)—on issuing
a building permit. None of these conditions can be treated as
related to, or influenced by, any circumstances personal to the
individual to whom the building permit is to be granted. ‘

Furthermore, had a building permit not been a permit run-
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ning with the land, but a permit which lapsed upon the transfer
of the ownership of the land, on which a building was erected on
the strength of such permit by the previous owner, it would be
impossible to apply, in a rational manner, if at all, section 10{1)
of Cap. 96, which provides that “No person shall occupy or use,
or cause, permit, or suffer any other person to occupy or use,
any building unless and until a certificate of approval has been
issued in respect thercof by the appropriate authority”; because,
if a building permit did not run with the land, the permit holder
would be enabled to evade his obligations under section 10, in
case of deviation from the terms of the permit, by simply tran-
sferring the land, with the completed building standing on it,
to another person; and that other person, not being himself the
permit holder, would not be in a position to obtain a certificate
of approval, even if he was willing to make the necessary altera-
tions to the building in question in order to bring it within the
terms upon which the permit was initially granted, as he would
have no locus standi in the matter, due to the permit having
lapsed when the land was transferred to him.

Counsel for the respondents has tried to support his conten-
tion that a building permit is a licence in personam by saying
that had it been a licence in rem then in the place of the expres-
sion “No person” in section 3(1) of Cap. 96 there would have
been found the expression “No building”’; and that the same
would have been the case in relation to the opening words of
section 10 of Cap. 96.

I do not think that this is a valid argument, because I cannot
agree that the expression “No person” at the commencement
of the said provisions of Cap. 36 was used with the particular
object of indicating that such permit was a licence in personam;
it was so used for the simple reason that it was obviously the
proper expression to be used for drafting purposes, in spite of
the building permit being a licence in rem.

Also, counsel for the respondents has pointed out that in some
parts of the Streets and Buildings Regulations, for example in
regulations 5(1) and 5(3), the word “owner” is to be found, and
he tried to rely on such word in order to support his view that a
building permit is a licence in personam, which does not run
with the land. 1 do not think that the word “owner” has been
used in any part of the said Regulations with any specific inten-
tion of determining the nature of a building permit; it has been
used merely as a term indicating either the person applying for
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a building permit (and who is the owner of the land concerned
at the time of the application) or the person who is the owner of
the land on which building works are taking place, irrespective
of whether he is, also, the person to whom the permit was ori-
ginally granted; and, in this connection, it is to be noted that in
other parts of the same Regulations, for example in regulation
5(4), the expression “permit holder” has been used, instead of
the word “owner™.

1t is useful, in this respect, to refer to Allen v. Thorn Electrical
Industries Ltd., [1968] 1 Q.B. 487, 502, where Lord Denning,
M.R. said:-

* The draftsman of this Act was, it was suggested, a learned
pedant who used words with meticulous accuracy. [ de-
cline to accept this invitation. We are not the slaves of
words but their masters. We sit here to give them their
natural and ordinary meaning in the context in which we
find them”.

Even assuming—though this is not so—that the wording of
the relevant provisions of Cap. 96, and of the Regulations made
thereunder, was, in any respect, ambiguous as regards the nature
of a building permit, then such provisions should have been
construed having in mind the consequences, respectively, of the
possible alternative interpretations involved, and there should
have been avoided that view which would have led to manifest
public mischief, great inconvenience, grave hardship, unreason-
ableness, absurdity or injustice; though, of course, I do not lose
sight of the fact that this is an approach to statutory interpre-
tation which should be used with due care (see Halsbury’s Laws
of England, 3rd ed., vol. 36, p. 408, para. 617). .

In Arthur Hill v. The East and West India Dock Company,
[1884] 9 A.C. 448, 456 it was said by Earl Cairns:-

** It appears to me that both of those constructions to which
I have referred, the construction contended for by the
appellant and the construction placed upon the section by
James L.J., are possible constructions; and where there are
two constructions, the one of which will do, as it seems to
me, great and unnecessary injustice, and the other of which
will avoid that injustice, and will keep exactly within' the
purpose for which the statute was passed, ‘it is the bounden
duty of the Court to adopt the second and not to adopt the
first of those constructions™.
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In Simms and others, v. The Registrar of Probates, [1900] A.C.
323, 335, it was stated by Lord Hobhouse that:-

“ It is quite true, as Bundey J. intimates when he is pointing
out the severity of the law, that Courts must nevertheless
construe it according to its true meaning. But where
there are two meanings each adequately satisfying the lan-
guage, and great harshness is produced by one of them,
that has legitimate influence in inclining the mind to the
other™.

In Shannon Realties, Limited v. Ville De St. Michel, [1924]
A.C. 185, 192, 193, Lord Shaw of Dunfermline said:-

“ Where the words of a statute are clear they must, of
course, be followed; but, in their Lordships’ opinion, where
alternative constructions are equally open, that alternative
is to be chosen which will be consistent with the smooth
working of the system which the statute purports to be
regulating; and that alternative is to be rejected which will
introduce uncertainty, friction or confusion into the work-
ing of the system™.

In Holmes v. Bradfield Rural District Council, [1949] 1 All E.R.
381, 384, Finnemore, J. said the following:—

* The mere fact that the results of a statute may be unjust
or absurd does not entitle this Court to refuse to give it
effect, but, if there are two different interpretations of the
words in an Act, the Court will adopt that which is just,
reasonable and sensible rather than that which is none of
those things’™.

In Coutts & Co. v. Inland Revenue Co:ﬁmissioﬁers, [1953] A.C.
267, 281, Lord Reid said:~

“ In general, if it is alleged that a statutory provision brings
about a result which is so startling, one looks for some
other possible meaning of the statute which will avoid
such a result, because there is some presumption that
Parljament does not intend its legislation to produce
highly inequitable resuits.”

The above dictum was cited with approval in Fry v. Inland
Revenue Commissioners, [1959] Ch, 86, 105.

In Richard Thomas and Baldwins, Ltd. v. Cummings, [1955]
1 All E.R. 285, 290, Lord Reid stated:- -

“ The fact that the interpretation for which the respondent
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" contends would lead to so unrcasonable a result is, in my
opinion, sufficient to.require the more limited meaning of
‘in motion’ to be adopted unless there is some very strong
objection to it, and none was suggested. It is truc that
the Factories Act is a remedial statute and one should,
‘therefore, lean towards giving a wide interpretation to it,
but that does not justify interpreting an ambiguous provi-
sion in a way which leads to quite unreasonable results.”

The above dictum was cited with approval in Kimpton v. The
Steel Company of Wales, Lid., [1960] 2 All E.R. 274, 276, 271,
and was followed, also, in Miichell v. W.S. Westin, Ltd.,
[19651 1 All E.R. 657, 663. )

It suffices, I think, to give the following examples of how
inconvenient, harsh and really unjust it would be, in the absence
of the clearest possible legislative texts pointing to the contrary
conclusion, to treat in Cyprus, in the context of our existing
legal system, a building permit as a licence in personam, and
not as one in rem, which lapses when the person to whom it
has been issued ceases to be the owner of the land concerned:
Let us assume that a building permit is issued to someone and,
later on, while the building works are in progress, he dies; if
the building permit is to be treated as a licence in personam,
not running with the land, then his heirs would not be entitled
to continue the building works on the strength of the building
permit issued to him, but would normally have to apply for a
new one. Or, let us assume that a number of persons, who
happen to be co-owners of an area of land, secure in their
joint names, as co-owners, a building permit in relation to
such area, and, then, they decide, for purposes of better estate
management, to form a company of which they become the
only sharcholders, and they transfer the land in question to the
company; in such a case if the permit does not run with the
land the company would not be entitled to build on the strength
of it, but would have to apply afresh for a building permit.

It might be pointed out, at this stage, that under the afore-
mentioned agreement of June 5, 1972, for the sale of the land
involved in the present proceedings to the appellant companies,
the vendors, to whom the building permit had been granted,
retained an interest in the building project concerned, and it is
clear, from the whole tenor of such agreement, that it was
intended to be an arrangement by means -of which the. said
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vendors were to be enabled financially to develop the land in
question, by becoming involved in a building project to be
undertaken by the appellant companies; it would, indeed, be
harsh, unjust and unreasonable to hold, in the absence of any
definite and unambiguous legislative provision to the contrary,
that the object of such a venture on the part of the vendors
was defeated because, as the venture involved the transfer of
the land concerned to the appellant companies, the relevant
building permit lapsed as a result of such transfer.

Another way in which counsel for the respondents has sought
to support his view that a building permit granted under Cap.
96 is a licence in personam, and it does not run with the land,
was to refer to the provisions of section 28(1) of the Town and
Country Planning Law, 1972 (Law 90/72), even though such
Law was not in force at any time material to the present pro-
ceedings; he has submitted that the said section 28(1) shows that
when the Legislature intends to lay down that a building permit
runs with the land it states this in express terms.

Section 28(1) of Law 90/72 reads as follows:~

*28.(1) "Avev frmrnpeacpoU TGV Biordlecov ToU TrapdvTos
Mépous dog Trpds Thv dvdkdnowv fi TpoTroToinew ToAsoSopikiis
&Belas, T&oa XopTiynois ToAcoBomkiis &beiag Tpds GudrTulv
aavnTov iBiokTnoias dvepyel Tpds Sgehos Tis dxiviTov iB10-
ktnolas Kai dmévtov 16V kaTd kaipous EyduTwv & oaUTi)
CUNQEPOV TTpoCwTwWY, EkTos kel fiv ExTaow &hAws TrpoPAbme
1 &betax:

NoteiTan 6T i oUTw Xopnyouuévn moheoBopikr &Beicx Afyer
kol OTEPETTA KUpOUS KaTOT TR TropeAeloews XPOVIKOU
SixoTuoros TPk TG & Tis Huepopnvias Tiis eldomroin-
oeos Tepl Tfis xoprynioews aUTiis 7 ToloUTOU pakpoTipou
xpovikou SiagThiuaros olov fifisdsy dp1odii &v 1) pnleioT) eibo-
Troifoel, &kTds Eav EvTds Tou prbevros TpisToUs fj, dvaAdycss
Tfis TEPITTWOEWS, MoKpoTépou YpovikoU SixoTApaTos 1)
dvdrmrrutls oUoiaoTikés fiplaTo kol Tehij Umwd Evepyov Ekté-
Aeow koTd TOV Ypovoy &Te 1) &Beia ESal va AniEn.”

(*“ 28.{1) Without prejudice to the provisions of this Part
as to the revocation or modification of planning permission,
any grant of planning permission to develop immovable
property shall, except in so far as the permission otherwise
provides, enure for the benefit of the immovable property
and of all persons for the time being interesied therein:
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Provided that a planning permission so granted shall
expire and be of no effect after the lapse of a period of
three years from the date of the notice of the grant thereof
or such longer period as may be specified in the said notice,
unless within the said three-year or longer pertod, as the
case may be, the development shall have been substantially
commenced and be in active progress at the date when
the permission was due to expire”).

This is a provision very similar to section 33(1) of the Town
and Country Planning Act, 1971, in England (see Halsbury’s
Statutes of England, 3rd ed., vol. 41 (1971), pp. 1571, 1624,
1625) which reads as follows:~

“33. Provisions as to effect of planning permission

(1) Without prejudice to the provisions of this Part of this

"~ Act as to the duration, revocation or modification of

planning permission, any grant of planning permission to

develop land shall (except in so far as the permission other-

wise provides) enure for the benefit of the land and of all
persons for the time being interested therein.”

It has for long been the position in England, even before
1971, that a planning permission relates to the land and not to
the particular owner of such land (see, inter alia, Hanily v.
Minister of Local Government & Planning and Another, [1952]
1 All E.R. 1293, 1296); and by means of section 28(1) of Law
90/72 this notion was introduced into the Law of Cyprus in
explicit terms; but that this was done in 1972, in relation to a
planning permission for town planning purposes, does not
mean that the opposite was the position under Cap. 96 in rela-
tion to a building permit, when there is nothmg in Cap 96 to
indicate that a building permit is a licence in.personam, and
when all indications are to the contrary, namely that it is a
licence in rem.

Counsel for the respoﬁdents has referred us, tdo, to section
4 of the Immovable Property (Tenure, Registration and Valua-
tion) Law, Cap. 224, as it was re-enacted by section 2 of the
Immovable Property (Tenure, Registration and Valuation)
(Amendment) Law, 1960 (Law 3/60), and he has argued that a
building permit is an “advantage” within the meaning of such
provision and, therefore, in view of what is stated therein, a
building permit cannot be transferred otherwise than in accor-
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dance with the provisions of Cap. 224, with the inevitable
result that it does not run with the land.

In the first place, [ am not of the view that a building permit
can be properly treated as an *‘advantage” in the sense in which
such term is used in Cap. 224. Secondly, even if it could be so
treated, it is to be noted that in section 4 of Cap. 224 there is
to be found the exclusory expression “subject to the provisions...
of any other Law in force for the time being”’, and, in my view,
such a Law is Cap. 96, from the provisions of which it can be
derived, by practically inevitable implication, that a building
permit relates only to the land concerned, and, therefore, it can
be transferred together with such land without one having to
resort to compliance with any of the provisions of Cap. 224.

Finally, as it has been stressed by counsel for the appellants,
if it were to be decided that a building permit does not run
with the land then this would result in a great limitation of the
right to property, as such right is safeguarded under Article 23
of the Constitution; and it is a well-settled principle that, so
far as possible, statutory provisions should be so construed as
to harmonize with the provisions of the Constitution, and not
in a way inconsistent or incompatible with them; and, in this
respect, it is useful to refer to the case of Chifimintri v. The
Municipal Corporation of Famagusta, (1969) 3 C.L.R. 159, 162,
where, in relation to the possibility of renewing a building
permit more than once under section 5 of Cap. 96, the following
were stated:—

 Moreover, section 5 has to be construed bearing in mind
that it is part of legislation restricting one of the funda-
mental rights and liberties safeguarded under our Constitu-
tion—the right to property--and, therefore, it should, in
case of doubt, be interpreted in favour of the citizen; so,
in the absence therein of any express prohibition of a second
renewal of a building permit it must be taken that such a
course is not excluded thereunder.”

With all the foregoing considerations in mind 1 have reached
the conclusion that the proper course is to treat the building
permit granted to the predecessors in title of the appellants as
having run with the land concerned, when such land was trans-
ferred to the appellants, and, therefore, that they were not
guilty of the offence of building without a permit. Conse-
quently, this appeal has to be allowed and the conviction of the
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appellants has to be set aside, together with the sentence imposed
as a result of the conviction.

STAVRINIDES, J.: I agree with the judgment just delivered by
the President of the Court and I have nothing to add.

HADIJIANASTASSIOU, J.: The appellants were convicted at the
District Court of Limassol on November 15, 1973, on a single
count charging them with the offence of erecting, suffering or
allowing to be erected, a building without a permit, contrary
to ss. 2, 3(1){(b) and -20 of the Streets and Buildings Regulation
Law, Cap. 96, and were sentenced to pay £20 each, and a demo-
lition order was made in respect of the building in question.
The particulars of the offence were that the accused in the
month of January, 1973,’and on a date or dates to the prosecu-
tion unknown, at Yermasoyia in the District of Limassol, did
within the Improvement Area of Yermasoyia, erect or suffer
or allow to be erected on plots Nos. 295.2 and 295.3, sheet/plan
54/51, covered by Registration No. 20162 dated August 9, 1972,
a building to wit, the foundations and part of the concrete
frame of a block of flats without a permit in that behalf first
obtained from the appropriate authority to wit, the Improve-
ment Board of Yermasoyia.

The appellants now appeal against both the conviction and
the order for demolition, and the points of substance raised by
the notice of appeal are:~

(1) That the verdict of the trial Court is wrong in that, having
regard to the nature of the building permit, such permit
attaches to the land and not to the person, the grant of a
building permit being an administrative act in rem and
nol in perscnam;

(2) the Court erred in law in deciding that the building
permit is personal because Cap. 96 refers to the “permit
holder”; and because the “permit holder” is the owner
of the property so that if the propertly is transferred, the
building permit-attaches to the land, and the new owner
becomes also ““the permit holder™;

{3) once a “building permit” is property within the meaning
of Article 23 of the Constitution, because it affects the
value of the land to which it is attached, the Court
"ought to have given such a construction to Cap. 96 as to
bring it in accordance with the Constitution and parti-
cularly Article 23 thereof;
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(4) once the trial Court has not rejected evidence relating
to the prevailing administrative practice that the local
authorities were recognizing the new owner as lawfully
building on the strength of the permit granted to the
previous owner, such administrative practice is consistent
with the correct construction of Cap. 96, and it was
properly relevant and applicable in these proceedings.
Furthermore, it was said, that such administrative
practice forms a source of administrative law, which is
binding on the administration and is also consistent with
the principles of common law; and

(5) that the trial Court applied wrong criteria in deciding to
order a demolition once it did not have before it, on
behalf of the prosecution all relevant matters, in order
to enable the Court to exercise its discretion properly,
and that the sentence of demolition is manifestly excessive
and disproportionate to the gravity of the offence on the
facts and circumstances as found and accepted by the
trial Court; and particularly in view of the practice, the
undisputed bona fides of the appellants, and especially
because the respondent failed to apply for a provisional
order to suspend the building operations.

The facts of this case can be summarised as follows:—

On August 7, 1972, a building permit, valid for one year from
the date of its issue, was issued by the appropriate authority,
the Improvement Board of Yermasoyia, to Chrysoulla N.
Myrianthi and others, who were the registered owners of the
laid in question for the erection of a block of flats at an esti-
mated cost of £250,000. On August 9, 1972, the holders of
the permit to build, transferred the land into the names of the
accused companies, which are land developers. It is to be
added that the said transfer did not include any other right or
privilege or an easement or advantage whatsoever from the
previous owners to the new owners. Furthermore, it appears
from the agreement in writing that on June 5, 1972, the appel-
lants agreed to buy the land in question for the sum of £52,000,
and in the contract of sale there was a specific term that the
vendors were obliged to secure a building permit before the
contract was concluded. In fact, the land in question was
transferred into the names of the appellants when the permit
was issued to the previous owners, and on the same date of the
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declaration of sale, a mortgage was affected in favour of the
previous owners.

R

In October, 1972, the appellants started building operations
on the strength of the permit granted to the previous owners,
relying as they said on a previous administrative practice. In
fact, during the trial, counsel on behalf of the appellants, puécee-
ded in introducing evidence as to the practice followed by other
appropriate authorities, in permitting the new owner to carry
on building operations on the strength of the original permit
issued to the previous owners.

The trial Court, after considering the relevant evidence, and
the provisions of Cap. 96, came to the conclusion that a building
permit does not attach or run with the land, and that it is only
personal to the holder. Furthermore, the Judge dealt with the
evidence adduced, as to the practice followed by other licensing
authorities, and said that the evidence was irrelevant because
it emanated from a misapprehension of the law and could not
in any way qualify the provisions of the law. Finally, the
Court arrived at the conclusion that the prosecution proved
their case beyond reasonable doubt, and found the appellants
guilty. of the charge of erecting a building without a permit.
Exch accused was sentenced to pay £20 fine and a demolition
order was made for the building in question.

It is said that in a modern state it is often found desirable to
subject specified activities to some form of Governmental
control. The purposes of such control will vary. Sometimes
control is imposed for the purpose of collecting revenue; some-
times the type of activity may be such that it is desirable in the
public interest to restrict the number of persons who exercise
it, or control may be considered desirable so as to ensure that
the activity is carried on in a particular manner in the interests
of public health, the safety or the protection of local amenities.
In practice, one of the commonest methods whereby controls
can be imposed is the licence. The individual who desires to
carry on a particular activity e.g. to start business as a cab
driver or carry out developments on his land, may be required
to obtain a licence from the relevant local or central Govern-
ment agency. In circumstances where the legislature considers
such a control should be imposed the need to obtain a licence
is provided for in a statute, but the form of a licence and the
conditions on which a licence may or may not be, issued in the
particular instance, ‘are either settled by the Government agency
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concerned or laid down as a matter of policy by the legislature,
often in the same authority of subordinate legislation. (Impalex
Agencies Limited v. The Republic (Minister of Commerce and
Industry), (1970) 3 C.L.R. 361).

According to the late Professor Kyriakopoulos on Greek
Administrative Law, 1961 4th edn. Vol. ‘B’, p, 348 regarding
the question of a licence:

“ Al &Baal.  ‘H &baa ouvioTd péoov, B1° oU 16 kpaTos dowel
gifheyv i’ Gprontvev uepyaiddy Tév &rduwy.  “Ymrdpyovow
tutpyaiacn, ol dmoion dmitphirovton els 1o &ropov E adTiis Tiis
Beubepias Tou, T Adoknow Sues TolUTwy, &5 Buvapiveov
v tfmBpdowaw EmPraPds &l ToUu ocuvdhou, Efpmnow &
vopoléTns &k Tponyouptvou EMéyyou kal Eykplotsk Tifs dpxis.
Olrws & vépos, Smws Trapeprodion Evleyxoubmy ToodTny
EmiPAaPiy Emibpaow, &fpTnosy THY dvdoxnow dpiopiveov
tvepyerdv &k mponyoupbvns &belas. Ko’ dxoAoubiav, &Beia
elven ) &pois v &ropkd] T TepITTdTE Gploubns yevikiis
&Iy OpEUTENS.

‘H &Berax Aormdy mpolUmrobéter Ty Umraptiv yevidjs &mrayo-
pevoews, EmiTpimeal 8 els dpiopbvov Tpdowtoy v fvacknon
tvépyeiav, fiTis droppést & alTiis ToUTns Tijs EAevbspleas Tou,
kal Ty &oxknow Ty dmoias TapakwAve el Tols dAAous §
uptoTapévn Yevikis puoes draydpsuais.  “Ofev, 1y &pois Tiis
&TOMIKG UQloTapéuns &roaryopeUoews Oiv daroTehel &Beiav,
B16m &v Ti] fwolg alTiis Eyketon # SaThpnols Tol kowdvos
Tfis daroryopevoews, kad' fjv oniypnv & &BeoUyos Eonpelran
Tautns. 'EE &Ahou, mpds v &Betav Bév rpéme: vék ouyyénTon
| Tapoywpnois, 80T &1° abriis & 161yTns drokTd Bikedwpe,
6 dmroiov Sév ékékrnTo TTpOTyoupéves, Bvd 1 &Baa dveryvapi-
{er, 811 oUBels Adyos UpioTaran Tapakwilwy Ty Evdoxnow
tvepyelas, Tiv Topéxel aUTd ) EAeulepla tou. Tlapadelyuara
EoTwoav ol Tpos &axnaw dpigpivoy ErrayyiAparos draiTou-
pevar &Sgion, s Tou &pTotrolod, EevoBéyov, fifomoiol, al
&Beicn oikobopfis, UAotomiag, Aeitoupyias Tuxnpddv Taryvicw,
iBpuoews maons Prounyavias kol émekTdosws UproTapdins,
hartoupyias unycvohoyikdv EyxaraoTdoewy of doTuvopkai
&Beion,  Evraifo dviikouat kal 1) &beia i8puoews popuaxeiou,
Buvapévn v& xopnyiiTan pdvov gis EmioThuovas papuakoTTolous,
KEKTNBEVOUS TA VO TTPOTOVTA GOKHOCEWS TTiS PAPPAKEVTIKTS,
7| &Baix 6BnyolU alrrokwfTou, Yopnyouuérn kordmiy flerde
oeww epi TRg ikawdTnTos ToU altolvros, f) &Beia TrpoPoliis
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kwnuoToypagixfis Towlas. “Ap. 5 &w. v. 4767/1930. "Apb.
1 & v. 445[1937. I.E. 479/1949 k.&.”

(““ Licences. A licence constituies the means whereby the

state exercises supervision over certain acts of the indivi-
duals. There are acts, which are permitted to the individual
by virtue of his freedom, but as the exercise of such acts,
is capable of affecting injuriously the whole population the
legislator rendered them subject to previous control and
approval by the administration. Thus the law, rendered
the exercise of certain acts subject to a licence previously
obtained, for the purpose of preventing such impending
injurious affection. Consequently, a licence is the removal
of a certain general prohibition in an individual case.

A licence, therefore, presupposes the existence of a
general prohibition and it allows a certain person to exercise
an act, which emanates from his freedom itself and the
exercise of which by others is being hindered by the existing
general prohibition. Thus, the removal of the prohibition

. existing individually does not constitute a licence, because

within its meaning there lies the maintenance of the rule
of prohibition, whilst the licence holder is exempted there-
from. On the other hand a licence should not be confused
with a concession, because by a concession an individual
acquires a right, which he had not possessed beforehand,
whilst a licence, recognizes that there exists no cause pre-
venting the exercise of an act, which is vested in him by
his freedom. Examples were the licences required for the
exercise of a certain trade, such as that of bakei, hotel
keeper, actor, building permits, timber—felling permits,
operation of games of chance permits, permits for esta-
blishing of any industry and extending an existing one, or
permits for operating mechanical installations; police
permits. In this category there are included also the
permit to establish a pharmacy, which is capable of being
granted only to scientists chemists, who possess the quahﬁ-
cations by law required for the exercise of pharmaceutics,
a driving licence which is granted after examinations on
the ability of the applicant, and a permit for cinema per-
formances. Article 5 of Law 4767/1930. Article 1 of
Law 445/1937. Council of State 479/1949 etc.”).
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" According to Stassinopoulos, in his well-known text-book on
the Law of Administrative Acts 1951 p. 146:-
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“(aa) Al &bmien Sév [Bplowv Bikena, AN Erevagépouv els
loxv Umépyovra fidn Bikeua, T&v dmolwv Tiw &oxnow
TapekwAUE pEXpl TOUSE UioTauburn &rorydpeucts  yevikiis
puoews. “Ofev, &baix elven f) & T dropki] mepimrTdon
apois yevikiis draryopedgews. ToUvavtiov, fi &pots dTopikéds
UioTauivns darayopeUoews Siv &roTehel &Beiav, SidTt v Ti)
twolg Tfis &befag Eyxerton fi @ wpds T& Aomd TpdowTTH
Siaripnols ToU kawdvos Tiis dmayopevoews, ko fiv oTiyunv
6 &beioUyos ttonpeiTan Tairns. “Absicw Emions Biv dmoTeAel
A xopriynols (Biontépwv Bikalwy Umip dpioutvou moAiTov,
B T &wornow Tév dtrolv Btv B& fipxel 1) dos pds ToUTov
dpois Tis yevikils émoyopeloews. OUtes 1) yopfiynos
&Belas eloarywyfis tumopeupdTon koTd ToV vopov 5426 &mo-
TeAeT Gpow Tijs yevikiis drreryopeUoews Tijs ioyvouons &l T&v
Aoy TeprrTdoey, & 1) Yophynols SimhwuaTtos eUps-
orteyvias xard TO &pdp. 21 ToU vépou 2537 droTerel T
TAfov Tiis dpoews dmoyopeloews, fiTol Yophynow Bikaicw
kal eUyeparddv, aitves kafioTdor TAeovekTikfy THY Béow ToU
Sikatouyou.™

((“aa) Licences do not establish rights but they restore
already existing rights whose exercise has hitherto been
hindered by the existing prohibition of a general nature.
Therefore, a licence is the removal of a general prohibition
in an individual case. On the contrary, the removal of an
individually existing prohibition does not constitute a
licence, because the meaning of the licence lies in the
maintenance of the rule of prohibition with regard to the
remaining persons whilst the licence holder is exempted
therefrom. There does not also constitute a licence the
grant of particular rights in favour of a certain citizen,
for the acquisition of which there would not have sufficed
the removal of the general prohibition in so far as he is
concerned. Thus the grant of an import licence under
Law 5426 constitutes a removal of the general prohibition
applicable to the remaining instances, whilst the grant of a
patent under Article 21 of Law 2537 constitutes something
more than the removal of a prohibition, that is grant of
rights and easements, which render the position of the
beneficiary advantageous.”)

According to the late Professor S. A. De Smith on the Judicial
Review of Administrative Action, 1968 2nd edn., on p. 208:-

“ A licence or permit has often been characterized as a

164

20

25

30

35



5

20

25

30

35

‘privilege’; granting, refusing or revoking a privilege is not

taking a decision which affects ‘rights’ ™.

In the Words and Phrases Legally Defined, 2nd edn., Vol.
3 on p. 158, it is stated:- -

*“ The word licence has a well recognised signification in
English law. According to our law a licence properly so
called is merely a permission granted to a person to do
some act which but for such permission it would be uniaw-
ful for him to do. Being in its nature a mere personal
privilege and nothing more than a mere personal privilege
—a privilege personal to the individual licensee—such a
licence cannot be transferred by him to anyone else and it

'dies with the person to whom it was given ......... There

are, of course, different types of licence. A man may
grant another licence to use the grantor’s property in some
particular way. Or a statute may authorise the granting
of a licence to carry on some trade or business which the
statute does not allow to be carried on without such a
licence.” But whatever may be the type of licence, the
presumption is that it is purely personal privilege, that it
is not capable of being assigned or transferred by the
licensee to anyone else, and that it comes to an end on
the death of the licensee. No doubt one frequently hears
the phrase ‘transfer of a licence’ especially in connection
with the law relating to the sale of intoxicating liquors.
But it is well established that even in this connection the
phrase, though convenient is nevertheless quite inaccurate
and misleading. What is referred to as a transfer of a
publican’s licence is not in strict law a transfer at all. A
licence to sell intoxicating liquors is a personal privilege
granted to a named individual. And what the assignee of
licensed premises gets is a new licence and not the old
licence transferred... When one finds the word ‘licence’
used in a statute the presumption is that it is intended to
designate a purely personal privilege, a privilege not capable
of being assigned or transferred by the licensee to any-one
else and which comes to an end on the death of the licensee.
Russel v. Ministry of Commerce for Northern Ireland,
(1945) N.1. 184 per Black, J., at pp. 188, 193.”

1976
Oct. 22
Lorpos &
ANASTASSIADES
AND ANOTHER
1.

THE DisTRICT
QFFICER
OF LmmassoL
AND ANOTHER
Hadjianastas-
siou, J.

In Greece, a building permit is considered as a personal
privilege, and according to Kyriakopoulos, Op. cit, at pp. 285
and 286:- .

* fMaBoyn Adyw ToU fumpaypdTou XapaKTipos Ywp:l &mi
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TevTds Snpociou Sianbpares, TO dmoiov 1) Snpocia Siolkn-
o5 &vayvwplle, Aappdvovca U Syw Gpiopivor Tpdypa
xal Y1 TO Tmpoowtor Tou SikatoUyou. Olrws, # Snuocia
Siofxnals yopnyet &detav Ay, {Sploews &prowolelou, xukho-
poploag olrroxivijTov kAT, Tlpokeipévms yopnynoews &belag
iBpuoews &pToToteioy, 7 &pxn fmexTelvel THY Epeuvav oS
udvov elg v TomroBitnow Tis fykarooTdorws, 1o £18os, THY
loyiv tév kivnTpwy, THY TapaywykéTNTa ToU &pTomoleiov
k&6, ‘Ouolcys, Twpokelubvng yopnyfoews &bslag BpUaecs
Blounyovikou koatasTiuaTos. Ty &pyhyv Siv dvbiapépel &
ofTédv Ty Xopfiynow TolaUrtns &8elag: 810 kai f &beix Geco-
peiTan, 61 Bév &popd els TOV alThcavta TpoawikGs, AN s
&mroveunBeioa, Emions, xai el & olyi eloéTl yvwoTd Tpoow-
Ta, T& Smola uer’ abTov g kafohikol i eldikol BrdBoyol
kot Tov ALK, O& Exwol ThHy xupidTnTa Tou &protrolciou.

Tlpds Tds TowowTas Gpeds &belog Stv EmrpémeTon vd ouyyé-
wVTal ol XopTyouvTal TpocwTikds els dpioptvoy BTy,
toTw xal v dvagpopd els dproptvor mpGyua, dg AX. 1) &Bax
iBpucews Khvixiis #) fxkmoabeutnpiov, fis 7 veTePiPacts fmi-
TptmeTon pdvov kardmy &mopdosws THs &puodlas &pxiis.
‘H &beia olkoBoufis Bewpetton kat’ dpyfiv poowikt, &v kal
T& &k ToUTns &rroppéovta BikaicopaTa SlvavTen va peToPi-
Paofow els TpiTow 8o, word Tov vépov, Secopeitan o
olkoBopdiv ‘4 aithoos wal AP i’ dvoparl Tou T &Beiaw,
domis kal v mepirTddos petaPiPdotws TGV &k Tiis GBsfag
Tarns &moppedvroiv Bikoncopdrroow, Bdv drodAdooeral TS
euBivns, Gv &&v TpoPfi £ls Ty Towitnv perafiPaciv &1° Em-
orfjuov Tpdlews kai Stv kowomoion oUThy s THY Emi TS
xopnynoews TV &Sedv Gpuobiav dmmpecioy’

(“ Succession due to the realty of the character is possible
in the case of every public right, which is recognised by the
public administration by taking into consideration a certain
thing and not the person of the beneficiary. Thus, the
public administration grants permits ¢.g. for the establish-
ment of a bakery, and for the circulation of a motor car
etc. When granting a licence for the establishment of a
bakery, the administration only extends its inquiry into the
placing of the installations, the species, the motive power,
the productivity of the bakery etc. The same applies when
granting a licence for the establishment of a factory. The
Administration is not concerned with the applicant for the
licence; and for this reason the licence is considered that
it does not refer to the applicant personally, but as having
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being granted, also, to the persons who are not known'
yet, and who after him as entire or special successors
according to the Civil Code will have the ownership of the
bakery. ' . ' .

It is not permitted that these licences should be confused
with those provisionally granted to a certain individual,
even in relation to a certain thing, as for example a licence
to establish a clinic or training centre whose transfer is
permitted only upon a decision of the competent authority.
A building permit is on principle considered as personal
though the rights emanating therefrom can be transferred
to a third person; because, under the Law, as the person
who is building is considered ‘the person who has applied
and has been granted the licence in his name, and who
even in case of transfer of the rights emanating therefrom,
is not relieved from responsibility, if he -docs not execute
such transfer by an official act and does not give notice
thereof to the authority which is competent for the grant
of licence’.”)

In Germany, the position in accordance with the late Profes-’

sor Forsthoff, on the Law of Administrative Act, 1969, is that
as a rule the rights and obligations in administrative law arc
of a personal nature and cannot be assigned... The personal
character of the rights and obligations under public law renders
them incapable of being subject to succession. They disappear
upon death... The agreements under Civil Law, such as those
relating to public burdens in case of change in the ownership of
immovable property remain within the effect of civil law only
and... same as any legal title is of no effect regarding the relation-
ship to administrative law. It is to be added that the acquisi-
tion of ownership of property is accompanied by the automatic
transfer of certain rights and obligations under the public law,
though this does not constitute an exception to the principle
expounded earlier. In reality, this concerns rights and obliga-
tions which do not belong to the owner as a person, but with
rights and obligations in rem, such as a building permit, the
authorization for certain installations in accordance with
Article 16 et seq. of the law relating to Commerce and industry..,

Bur with respect to such view, [ do not think that it can be
considered as helpful or indeed as authority in order to solve

the problem as to whether a building permit is a personal privi-
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lege or that it runs with the land. That I am right in this stand,
I find further support from Professor Fleiner, where his view
is expounded in his textbook on the Administrative Law 1932
at pp. 140-141, and he deals with the question as to whether a
building permit continues to remain in force without any other
formalities even for the new owner of the building site in ques-
tion, though he specifically says that such view is doubted.
But, Professor Fleiner goes on to state that the principle that a
building permit remains in force even with the new owner of
the land is recognised clearly by the Building Law of Baden,
1970. In conclusion, I would reiterate that in the Continent
the whole matier is regulated mostly by legislation, and as it
appears from the view of Professor Fleiner, the principle is
doubted in the absence of legislation.

Having reviewed the position in Greece and in Germany
relied upon by counsel for the appellants, 1 think I would make
it quite clear that I derive no help from those countries in solving
the problem before me.

In Cyprus. we have no direct authority regarding what is
the nature of a building permit, but as to what is a licence we
have the casc of Kaminaros and Another v. The Permits Authority
(1971) 3 C.L.R. 445. In that case which was decided under
the provisions of the Motor Transport (Regulation) Law, 1964
(Law No. 16/64) the question was whether the licences issued
to the buses lapsed on the change in the ownership of the vehicles
in question and whether a new one was required. Triantafylli-
des P., in answering that question came to the conclusion that
because there was a change in the ownership of the vehicles
concerned, the licence lapsed and a new one had to be applied
for, and said at pp. 448-449,

“ Whether and how a licence relates to a person or thing
is a matter to be decided by construing the provisions of
the relevant legislation; see, for example, in relation to
licences for vehicles, Kyriacopoulos on Greek Admini-
strative Law, 4th ed., vol. B., p. 350 (footnote 29), the
decision of the Greek Council of State in Case 856/1957,
as well as the decisions of the said Council in Cases 396/
1963 and 798/1963 (reported in the Law Tribune—Nomikon
Vima-—1963, pp. 813-814).

As is to be derived from the whole of our own relevant
legislation (see, especially, sections 7 and 8 of Law 16/64)
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the legal position regarding road services licences issued

- under Law 16/64 appears to be that which is stated in the
aforementioned paragraph (b) of the adv:ce given by the
Attorney-General.

It follows that when the buses concerned were transferred,
in 1967, by the applicants to the company—the interested
party—the road service licences which had been issued
earlier to the applicants, in respect of these buses, lapsed.”

Having analysed the legal position in a number of countries
as to what is a licence, I think I should turn now to consider
what was the intention of the law makers in Cyprus and I
cannot do better than to quote from the judgment of Lord Reid
in Beswick v. Beswick [1967) 2 All E.R, 1197 at p. 1202.

“In construing any Act of Parliament we are seeking the
intention of Parliament, and it is quite true that we must
deduce that intention from the words of the Act. If the
‘words of the Act are only capable of one meaning we must
give.them that meaning no matter how they got there. If,
however, they are capable of having more than one meaning
we are, in my view, well entitled to see how they got there”.

The question, therefore, one has to ask oneself is this: Is a
building permit in rem or in personam? It seems to me that in
order to answer this point I must turn to the provisions of our
own legislation in order to see whether it is susceptible to one
or more interpretations. Section 3(1)(b), which is mandatory,
says that “No person shall erect, or suffer or allow to be erected
a building or demolish or reconstruct or make any alteration,
addition or repair to any existing building, or suffer or allow
any such demolition or reconstruction or any such alteration,
addition or repair to be made without a permit in that behalf
first obtained from the appropriate authority...”.

Section 4(1) lays down that the proposed works must comply
with the Law and Regulations and provides a remedy with re-
gard to permits not so complying.

Subsection 2 of section 4 provides that on the application of
any interested person or of the Attorney-General, if it is proved
to the satisfaction of the Court that a permit granted .... is not
in accordance with the provisions of the law .... the Court may
(a) “order that, within such time as may be specified in the order,
any work or matter carried out or done under such permit shall
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be puiled down or removed or so altered as to comply with the
provisions of the Law and the Regulations in force for the time
being; (b) order that the appropriate authority or any individual
member of any such authority who held office at the time of the
grant of the permit, whether such members are still holding
office or not ... shall pay to the holder of the permit affected by
an order made under paragraph (a) hereof, such compensation
for any loss or damage sustained by such holder in consequence
of anything done under such order, as the Court may direct:
Provided that no compensation shall be ordered to be paid under
this paragraph, if in the opinion of the Court the holder of the
permit by his conduct or otherwise had contributed directly or
indirectly to the grant of the permit concerning which the ap-
plication is made’.

There is no doubt that a permit under s. 5 shall be valid for
one year from the date of the issue thercof, and the proviso
says that “if the work or other matter is not completed within
that period, the permit shall be renewable at any subsequent
time if not conflicting with any Regulations in force at the time
of such renewal, upon payment of the fee prescribed for the ori-
ginal permit or of two pounds whichever is the less. The per-
mit so renewed shall be valid for one year from the date of re-
newal’”.

Then I turn to section 20 which deals with the question of
offences and penalties imposed on any person who contravenes
the terms or conditions of his permit under sections 3, 10, 6, 9
and shall be liable to a fine not exceeding £50.

Subsection 2 of section 20 provides that “When an offence is
committed under subsection (1), each of the following persons
shall be deemed to have taken part in committing the offence
and be guilty of the offence and may be charged and tried with
actually committing it and may be punished accordingly, that
is to say:—

“(i) every person who actually does the act or makes the
omission which constitutes the offence;

(i) every person who does or omits to do any act for the
purpose of enabling or aiding another person to com-
mit the offence; .

(i) every person who procures, aids or abets another
person in committing the offence;
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(iv) every person who solicits or incites or endeavours to
persuade another person to commit the offence;

(v) every person who does any act preparatory to the com-
misston of the offence”.

And under subsection 3, “In addition to any other penalty
prescribed by this section, the Court, before which a person is
convicted for any offence under subsection (1), may order —

“(a) that the building or any part thereof, as the case may be,
in respect of which the offence has been committed shall be pul-
led down cr removed within such time as shall be specified in
such order, but in no case exceeding two months, unless a per-
mit is obtained in respect thereof in the meantime from the ap-
propriate authority:

Provided that such authority may, in granting such permit,
impose such terms and conditions as to it may seem fit and the
provisions of sectton 4 of this Law shall apply to every such
permit’’,

Thus it appears that under the gencral principles of Criminal
Law and particularly s. 20 of our law the person upon whom a
duty is imposed not to contravene the provistons of the permit
is the person to whom the said permit was granted and who
would be authorizing the building operations and upon whom
the penalties provided in section 20 can be imposed for any
contravention, and not the person to whom the land was
transferred. Needless to add that in accordance with the
definition section 2 of the Interpretation Law Cap. 1, “person’
includes a company.

Having had the benefit of able argument by both counsel, and
having regard to the whole of our legislation, 1 have reached the
conclusion that the intention of our Law makers can be deduced
from the words of ‘our law, which are capable of one meaning
only, that is, that a building permit is a licence in personarn and
not in rem. As I cannot really think that there is any ambi-
guity in the expression “no person shall erect or suffer or allow
to be erected a building... without a permit”, as used in our Law,
I would affirm the decision of the trial Judge for the reasons [
have advanced and dismiss the contentions of counsel on
grounds | and 2 of the appeal.

But in deference to counsel concerned and because this appcal
raises a question of general importance, 1 think T would add that
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there is another reason why a building permit does not run with
the land even if it could be considered as an easement or an
advantage within the meaning of the provisions of the Immova-
ble Property (Tenure, Registration and Valuation) Law, Cap.
224, because s. 11(1) says that “... No easement or any other
right or advantage whatsoever shall be acquired over the im-
movable property of another except...” Then sub-section 2
says that “No person shall exercise any right of way or any
privilege, liberty, easement or any other right or advantage
whatsoever over the immovable property of another except
where the same—(a) has been acquired as in subsection (1) of
this section provided; or (b} is exercised under the provisions of
any Law in force for the time being; or (c) is exercised under a
licence in writing from the owner thereof”. See also s. 4 (as
amended by s. 2 of Law 3/60).

There was a further argument by counsel for the respondent
in support of the decision of the trial Judge that a building per-
mit is a licence in personam and not in rem, under the provi-
sions of Cap. 96, and therefore does not run with the land. Re-
ference was made to the provisions of s. 28(1)} of the Town and
Country Planning Law, 1972 (Law 90/72) which makes it quite
clear that “Without prejudice to the provisions of this Part as
to the revocation or modification of planning permission, any
grant of planning permission to develop immovable property
shall, except in so far as the permission otherwise provides,
enure for the benefit of the immovable property and of all
persons for the time being interested therein:

Provided that a planning permission so granted shall expire
and be of no effect after the lapse of a period of three years
from the date of the notice of the grant thereof or such longer
period as may be specified in the said notice, unless within the
said three-year or longer period, as the case may be, the deve-
lopment shall have been substantially commenced and be in
active progress at the date when the permission was due to
expire.”

I think I should add that like everything else, the law needs
to be kept up to date, and indeed, a great deal of it needs to be
brought up to date in the first place. But, regretfully, our law
Cap. 96, has not been brought up to date although no doubt
the need or the necessity for modern legislation was felt long
time ago, and in my view, when the new Law 90/72 was enacted
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it filled a gap and Cyprus is now following the countries which
had introduced proper town and country planning legislation
much earlier. This new Law 90/72, was modelled on the
British Town and Country Planning Act, 1971, and section 28(1)
is similar to section 33(1) of the English Act.

But this new legislation has far more wider implications than
Cap. 96, and in my view section 28(1) cannot be used or throw
light upon the meaning of the provisions of Cap. 96 because it
was not in force at the material time, and for reasons not known
to us, no date for its commencement has been fixed as yet.

With this in mind, [ think I would also add that in innumer-
able cases the Courts in England and, indeed, in this country,
with a view to construing an Act, have invariably considered
the law as it existed before the passing of the new law, and
reviewed the history of legislation upon the particular subject.
As Lush, J., said long ago in South Eastern Railway Co. v.
The Railway Commissioners, [1880) 5 Q.B.D. 217, at p. 240,
“While we are to collect what the legislature intended from
what it has said, we must look, not at one phrase or one section
only, but at the whole of the Act, and must read it by the light
which the state of the law at the time... throw upon it”.

As 1 have said earlier in this judgment, having looked into
the whole consolidated law, [ found nowhere in those provisions
that it was the intention of the law makers that a building
permit shall enure for the benefit of immovable property and
of all persons for the time being interested therein. © But it was
said by the majority of this Court that in England, even before
1971, the position was that a planning permission related to
the land and not to the particular owner of such land, and they
relied on Hanily v. Minister of Local Government & Planning
and Another, {1952] 1 All E.R. 1293 at p. 1296.

I must state at the outset that the Hanily case (supra) was
based and decided on difficult provisions of the 1947 Act. In
that case as it appears from the motion to quash the compulsory
purchase order and a confirmation order made under s. 43(1)
and (2) of the Town and Country Planning Act, 1947 “The
applicant was the owner of a piece of land which, on July 14,
1950, was made the subject of a compulsory purchase order by
the Central Land Board under s. 43(1) and (2} of the Town
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and Country Planning Act, 1947. On Dec. 20, 1950, the order
was confirmed by the Minister of Town and Country Planning
(later the Minister of Local Government and Planning). The
applicant contended that the orders were invalid because (i)
at the time they were made there was no valid planning per-
mission for the development of the land under Part I1I of the
Town and Country Planning Act, 1947, since the persons who
had applied for the permission were not the owners of thc
land and had no interest in it sufficient to support the applica-

"

tion...”".

In that case it was argued, inter alia, by counsel that the only
person who can make such an application is the owner of the
land or a prospective purchaser who had the owner’s consent.

It was clear in that case that the applicant knew nothing at
all about the application for planning permission and Parker J.,
had this to say at page 1296 with regard to this point:-

“ There is, however, in my view, nothing in Part 1] of the
Act providing expressly or even impliedly that the applicant
must bc the owner or somebody applying with the owner’s
consent. If one looks at the matter before this difficult
section—s. 43—became part of the law, it was clearly to
any owner’s advantage that planning permission in respect
of his land should be given and it mattered not to him
who obtained that permission. Once permission was
obtained it would enhance the value of his land and he
would be the last person to complain. It seems to me that
under Part 111 of this Act anybody who genuinely hopes
to acquire the interest in the land can properly apply for
planning permission. It is said that the implication gene-
rally in ss. 18 to 23 of the Act of 1947 is that the person
applying should be the owner or somebody with the owner’s
consent. I get very little help from those sections. It
seems to me that more help is to be derived from the fact
that the only person who is contemplated as an aggrieved
person able to appeal to the Minister under s. 16 is a person
who has himself applied for planning permission.”

With the greatest respect to the majority, this case does not
solve the problem as to whether a building permit attaches to

the land under the law of Cyprus and as I said earlier, this law
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on which the said decision was based is an entlrely dlﬂ'erent
law from ours. ;

In M yers v. Milton Keynes Development Corporation, [19‘74]'
2 All E.R. 1096, Lord Denning, speaking about the difficulties
of the 1947 Act, said at p. 1101:—

“In 1947 there came the Town and Couniry Planning Act
1947 with all its great changes. No one was allowed to
develop his land by building on it, or by making any mate-
rial change in the use of it, unless he obtained permission
from the planning authority: see s. 12. If his land was
acquired compulsorily, he only received compensation for
its existing use value. He got nothing for its potentiality
as building land. Even if it was dead-ripe land, he got
nothing for it except existing use value: see s. 51(2)(4).
This gave rise to no end of difficulties.”

The learned trial Judge, having considered the contentions
of both counsel, and having addressed his mind to the observa-
tions made in Golden Sea—Side Estate Co. Ltd, v. The Municipal
Corporation Famagusta, (1973) 2 C.L.R. 58, regarding the test
to be followed for making a demolition order, came to the
conclusion that the magnitude of the repercussions to the
accused in the case in hand, was not a reason from refraining,
in the proper exercise of his discretionary powers, in granting
the order complained of.

Having considered and reviewed some of the authorities on
this question, and having regard to the particular facts and
circumstances of the case in hand, as well as that because the
appropriate authority failed to seek an order to prevent further
building operations, I have reached the view that had the trial
Judge given more importance to the totality of the circumstances
before him he could have reached the opposite view he had
taken in this case. However, I would like to make it clear
that in view of the majority judgment that a building permit
attaches to the land, I do not think that it is necessary to proceed
to give further reasons, and, therefore, I have decided not to
interfere with the exercise of the discretion of the trial Judge,
in spite of the fact that the Golden Sea—Side Estate Co. (supra)
is distinguishable on the facts.

For 1he reasons I have endeavoured to advance, I would
dismiss the appeals.
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In the result, these appeals are allowed

by majority; the conviction of the appellants is set aside, as
well as the sentence imposed in consequence thereof.
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