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(Case No. 422{71).

Public Officers— Retirement;Compulsory retirement—Pensions Law,
Cap. 311 (as amended)—Decision of the respondent Council of
Ministers under section 8 (4) of the Law aﬂawmg a public officer
1o remain in the service after attaining fhe age of compulsory
retirement—Within the discretion of the Council of Ministers—
Nothing on record to show that in the exercise of their discretion
they did not take properly into consideration all relevant factors—
Or that they acted in abuse or excess of powers—Reasonably
open to the Council to reach the sub judice decision—Not open
to this Court to substitute its own discretion for that of the re-
spondent Council—Cf. section 8 (4) of the Pensions Law, Cap. 311
as set out in section 7 of the amendmg Law 9/1967.

Compulsory retirement of pubhc oﬁicers—ProIongarwn of the period
of service after the date of compulsory retirement— Discretion
under section 8 (4) of Cap. 311 (supra}—See supra.

Discretionary powers vested in the Administration—Judicial control—
Scope of such camm!-—-Approach of the Court—See supra.

A dmmrstranve acts or decrsmns—Due reasoning—Does not necessarily
have 10 be set out in the text of the decision itself—Necessity for
due reasoning is satisfied :‘f the reasons for the decision are to be
found in the relevant official records—Sub judice decision under
section 8 (4) of the Pensions Law, Cap. 311 (as amended), allowmg
public officer to remain in the service for a period of three years
after the date on which. he attains:the age of compulsory retire-

" ment—A duly reasoned .one—Reasons therefor clearly set out in
the.-relevant records—Principle now well settled—Cf. furiher
supra. Co-
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Reasoning of administrative acts or decisions—Due reasoning—See
immediately hereabove.

Recourse under Article 146 of the Constitution—Legitimate interest in
the sense of Article 146.2 of the Constitution—Notion of legitimate
interest a very wide one—It includes moral as well as material
interest—Principles well established.

Legitimate interest within paragraph 2 of Article 146 of the Constitu-
tion—Moral and material interest—See immediately hereabove.

By this recourse the applicants public officers complain
against the decision of the respondent Council of Ministers
dated June 28, 1971, to allow the interested party, Mr. Kythreotis,
to remain in the public service for a period of three years after
he would attain the age of compulsory retirement (February |,
1972). The interested party was at all matcrial times to this
recourse the District Officer of Nicosia. Section 8 (4) of the
Pensions Law, Cap. 311 (as set out in section 7 of the amending
Law 9 of 1967) reads as follows:

“8(4) Notwithstanding the provisions of this section, the
Council of Ministers may, if it considers it desirable in the
public interest, allow an officer to remain in the service
for such time after the date on which he attains the age
of compulsory retirement, as to the Council may seem fit”,

On behalf of the applicants it was argued, inter alia, that the
sub judice decision (a) is not reasoned andfor its reasoning is
defective, (b) amounts to a defective exercise of the discretio-
nary powers vested in the Council of Ministers, especially in view
of the existence of able and excellent candidates for the post of
District Officer in ne way inferior to the interested party, Mr.
Kythreotis. On the latter’s behalf it was objected, inter alia,
that the present recourse is not maintainable on the ground
that the applicants have no legitimate interest in the sense of
Article 146.2 of the Constitution, because there were persons in
the service who were senior to the applicants and held similar
posts who did not file a recourse. Paragraph 2 of Article 146
of the Constitution reads as follows:

*146.2. Such a recourse may be made by a person whose
any existing legitimate interest, which he has either as a
person or by virtue of being a member of a Community,
is adversely and directly affected by such decision or act
or omission”.
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The learned Judge did not subscribe to the argument put
forward on behalf of the interested party in support of the
preliminary objection regarding lack of legitimate interest and
held the present recourse maintainable. He proceeded, how-

. ever, to dismiss it on the merits, holding that the sub judice
decision was duly reasoned as supplemented by the material in
the relevant file; and, further, that it was taken in the proper
exercise of the relevant discretionary powers.

Held, I:  As regards the preliminary objection that the appli- .

cants had no legitimate interest in the sense of Article 146.2 of
the Constitution (supra)

I think I may say at once that I find no merit in this ground;

it is now well settled ‘that the notion of * legitimate interest’ is -

a very wide one and includes moral as well as material interest
(see Stassinopoulos, Law on Administrative Dlsputes, 4th ed.
at p. 200. Reference may also be made to the case of Papa-
savvas v. The Republic (1967) 3 C.L.R. 111, and on appeal
" Lyssiotou v. Papassavas (1968) 3 C.L.R. 173).

Held, H: On the merits:

(I)(A) The reasoning does not necessalily‘have 1o be set
out in the text of the decision itself. The necessity for due
reasoning is satisfied if the reasons for the decision are to be
found in the official records related to the case (see, inter alia,
Papaleontiou v. The Republic (1967) 3 C.L.R. 624;. Christo-
doulow v. The Republic (1968) 3 C.L.R. 603).

'(B) In the present case the rcasons for the decision com-
plained of are clearly set out in exhibits 2 and 3; dnd it is not
in my view correct to say that there is no indication in the exhibits
why the decision was considered to be in the public interest.

{2) (A) As to the submission regarding defective exercise of
the relevant discretionary powers vested in the respondent
Council under section 8 (4) of the Pensions Law, Cap. 311 (as
amended), there was ample material before them on which
they could decide as they did in the present case; and there
is nothing on record to show that in the exercise of their dis-
cretion the Council did not take into consideration all relevant

t factors or that they acted in excess or abuse of such powers.

(B) In the circumstances 1t is not open to.this Court to
substitute its own discretion for that of the respondent or to
interfere therewith. This principle has be¢n adopted, inter, alia,
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1974 in Savvidou v. The Republic (1970) 3 C.L.R. 118; Constantinou
Mar. 23 v. The Greek Communal Chamber (1965} 3 C.L.R. 96 and Ara-
DEM;_"RAK[S ouzos v. The Republic (1968) 3 C.L.R. 287; see also Kyriacopou-
PANTELIDES los on Greek Administrative Law, Vol. A, at p. 209 and the
AND OTHERS Decisions of the Greek Council of State Nos. 362/1939 and
{No. 1) 363/1939.
V.
REPUBLIC Recourse dismissed. No
(Councit. Or order as to costs,
MINISTERS)

Cases referred to:

Papasavvas v. The Republic (1967) 3 C.L.R. 111; and on appeal:
Lyssiotou v. Papassavas (1968) 3 CL.R. 173;

Papaleontiou v. The Republic (1967) 3 C.L.R. 624,
Christodoulou v. The Republic (1968) 3 C.L.R. 603;
Savvidou v. The Republic (1970) 3 C.L.R. 118;

Constantinou v. The Greek Communal Chamber (1965) 3 C L.R.
96;

Araouzos v. The Republic (1968) 3 C.L.R. 287;

Decisions of the Greek Council of State: Nos. 362/1969 and
363/1939.

Recourse.

Recourse against the decision of the respondent to allow the
interested party, Mr. Kythreotis, to remain in the service after
he attained the age of compulsory retirement.

M. Christofides, for the applicants.

L. Loucaides, Senior Counsel of the Republic, for the
respondent.

K. Michaelides, for the interested party.
Cur. adv. vult.

The following judgment* was delivered by:-

L. Loizou, J.: By this recourse the applicants seek a decla-
ration that the decision of the respondent to allow the in-
terested party, Mr. Kythreotis, to remain in the service after he

* For final judgment on appeal see p. 510, in this Part post.
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attained the age of compulsory retlremem is null and veid and
of no effect.

The grounds of law on which the application is based are:

(@)

)

(©

(d)

e

There did not exist the prerequisites and there was no
urgent need serving the public intcrest justifying or
rendering desirable the decision complained of and this
amounts to a contraventlon of section 8 of the Pen-
sions Law.

The decision and/or act challenged by the recourse is
not reasoned and/or the reasoning is defective.

The decision andjor act challenged, particularly the
length of the period of the extension of the services,
amounts to a defective exercise of discretionary powers
especially in view of the existence of able and excellent
candidates for the post of District Officer in no way
inferior (o the interested party-with regard to the
formal and actual qualifications.

The extension of the services was made on the appli-
cation of the interested party mainly for personal
reasons and the extension on the basis of such reasons
amounts to ¢xcess and abuse of powers.

In deciding that it was in the public inlerest or that
the personal reasons and other circumstances of this
particular case rendered desirable in the public interest
such extension the respondenti proceeded on a wrong
legal estimation of the real facts.

In the course of the hearing of the recourse, after he perused
the exhibits, learned counsel for the applicants abandoned
ground (d) and that part of gréound (e) which relates 1o the
same point.

The respondent' based their Opposition on the followmg
grounds of law:

(1) That the recourse is out of time.

(2) That the applicant'a do not fulfil the requisites of Article
’ 146.2 of the Constitution.

- (3) That in any case the decision complained of was lawfully
taken under the provisions of section 8 (4) of the Pensions
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Law, Cap. 311 and Laws 17 of 1960, 9 and 18 of 1967,
51 and 119 of 1968 and 9 of 1971.

(4) The control of the expediency or the necessity of the
decision challenged does not lie with the Supreme Court
in its Revisional Jurisdiction.

(5) The decision challenged is duly reasoned.

The decision challenged by the recourse is decision No.
10.571 dated 28th June, 1971. It is exhibit 1 in these proceed-
ings.

The relevant facts and the events which led up to the Council’s
decision are briefly as follows:

The interested party was at all material times holding the
post of District Officer and was posted in Nicosia. He was
dus to retire on the st February, 1972, as he would attain the
age of 60, which is the age for compulsory retirement, on the
25th January, 1972. On the 9th October, 1970, he addressed
the letter exhibit 5 to the Director—General, Ministry of Interior,
offering to continue his services after attaining the age of com-
pulsory retirement and submitting that due to his experience
and his knowledge of the prevailing conditions in the Republic
especially those created after the events of December, 1963, it
would be in the public interest if the Council of Ministers
were to allow him to remain in the service.

On the 12th October, 1970, the then Minister of the Interior
wrote the letter exhibit 2 to the Minister of Finance forwarding
the interested party’s application. In his letter the Minister of
the Interior describes the interesied party as one of the most
capable administrative officers and states that he possesses
qualities not often met in the public service and suggests that
his services be extended for a period of three years. It would
appear from the correspondence that the Minister of Finance
supported the extension of the services but for a period of two
years.

In his submission to the Council of Ministers dated 17th
June, 1971, exhibit 3, the Minister of the Interior repeats that
he considers the interested party as one of the most capable
administrative officers and stresses that he possesses qualities to
such a degree that is not easy to meet in the public service
and moves the Council to allow him to remain in the public
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service for a period of three years after he attains the age of
compulsory retirement.

On the basis of the submission the Council, on the 28th
June, 1971, decided to allow, in the public interest, under the
provisions of section 8 (4) of the Pensions Law, the interested
party to remain in the service for a period of three years after
the date of his compulsory retirement.

Sub-section (4) of section 8 of the Pensions Law (as set out
in section 7 of Law 9 of 1967) reads as follows:

B (4) AvelopTiyTeos 16 Biorrdlewy ToU TmapovTos &ppov
10 “Ymoupyikdv ZuuPovhior Buvaran ddv Bewpei ToUTo dmi-
BupnTov Tpos 1o Snudoiov cuppépoy, v EmiTpéyn els UrdAAy-
Aov Stress Trapapeivy By T Ummpecig petd THY fipepopmviay kad’
fiv oupmAnpoUton f fAkia dvorykaoTikfis &putrnpeThioews
auToU éml TogoUTo Ypovkdy BidoTnua Soov 1O ZupPothor
fi8ehev bploel”.

(“8(4). Notwithstanding the provisions of this section,
the Council of Ministers may, if it considers it desirable in
the public interest, allow an officer to remain in the service
for such time, after the date on which he attains the age
of compulsory retirement, as to the Council may seem
fit").

With regard to grounds (a) and (b) it was contended on the
part of the applicants that the decision challienged by the re-
course is contrary to the provisions of section 8 of the Pensions
Law, Cap. 311, as amended by section 7 of Law 9 of 1967 asit
merely says “ n the public interest” without any other details
as to why it was in the public interest; and that the only reason-
ing is that appearing in exhibits 2 and 3 i.e. the letter addressed
by the Minister of the Interior to the Minister of Finance and
the submission to the ‘Council of Ministers which refer to the
qualities and ability of the interested party without any reference
to the requirements of the service. It was further contended
that if’ what is stated in exhibits 2 and 3 may be considered as
reasoning then such statements amount to a conclusion and
arbitrary description which is contrary to the real facts.

With regard to ground (c) all the learned counsel had-to
say was that the extension of the services of the interested
party for three years was made at a time when there were suit-
able candidates in the service for promotion to the post of
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District Officer who, at least on paper, had more qualifications
than the interested party. Learned counsel did not have any-
thing to say with regard to his grounds (d) and (e). It may be
added that at a later stage of the proceedings learned counsel
for the applicants made a statement to the effect that he did
not dispute the statement in exhibits 3 and 5 to the effect that
the interested party was one of the most capable civil servants.

Finally learned counsel for the applicants referred to a deci-
sion of the Council of Ministers dated 4th May, 1967, No.6593,
exiibit 4, which is to the effect that in so far as public officers
are concerned the criterion on the basis of which it should be
decided whether the extension of the services of an officer is
desirable in the public interest remains the likelihood of serious
prejudice to the service as a result of the loss of the services of
the officer in question and submitted that the Courcil of Mini-
sters were bound by this decision.

On the part of the respondent, on the other hand, it was
submitted that the Council of Ministers could, in the circum-
stances, legitimately exercise their discretion under the relevant
provisions of the Pensions Law and extend the services of the
interested party; and that the appreciation by the administration,
in the exercise of their discretionary powers, of the necessity or
expediency of an administrative act and generally the material
appreciation of the actual facts justifying the exercise of their
discretion one way or the other is not subject to judicial control.
With regard to grounds (b) and (c) it was submitted that the
decision was duly reasoned and that such reasoning is to be
found in exhibit 3 and that the undisputed fact that the ability
and qualities of the interested party were exceptional is sufficient
reason for the decision complained of. It was further added
that the Court does not interfere in any case with the exercise
of discretionary powers unless there is abuse of powers in the
sense that the powers were exercised for reasons other than
those dictated by the law or in an arbitrary way or in cases
of misconception of facts and that no such ground had been
established in the present case.

The ground of legitimate interest was not argued by learned
counsel for the respondent but it was submitted on behalf of
the interested party that the Applicants have no legitimate
interest in the sense of Article 146.2 of the Constitution because
there were persons in the service who were senior to the appli-
cants and held similar posts who did not file a recourse. I
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think I may say at once that I find no merit in this ground;
it is now well established that the notion of legitimate interest
1s a very wide one and includes moral as well as material interest.
See Law on Administrative Disputes by Stassinopoulos, 4th ed.
at p. 200. Reference may also be made to the case of Papa-
savvas V. The Republic (1967) 3 C.L.R. 111 and on appeal
Lyssiotou v. Papasavvas (1968) 3 C.L.R. 173.

Regarding the issu¢ of time-limit which was raised in the
Opposition 1 can only assume that such ground has been aban-
doned as it has not been argued by any of the parties and no
such conclusion can be reached from the material on record
once the allegation as to when the applicants came 1o know of
the deciston complained of, which does not appear to have
been published, has not been challenged.

The issue, therefore, that I have to decide is whether the
decision challenged is contrary to the provisions of section 8 (4)
of the Pensions Law (as amended by section 7 of Law 9 of
1967) and whether it is duly reasoned. In so far as the latter
point is concerned the position is that the reasoning does not
necessarily have to be set out in the text of the decision itself
and that the necessity for due reasoning is satisfied if the reasons
for the decision are to be found in the official records related
to the case. See, inter alia, Papaleontiou v. The Republic (1967)
3 C.L.R. p. 624 and Christodoulou v. The Republic (1968) 3
C.L.R. 603. In the present case the reasons for the decision
are clearly set out in ex#ibits 2 and 3; and it is not in my view,
correct to say that there is no indication in the exhibits why the
decision was considered to be in the public interest. It seems
to me that the reference to the interested party’s exceptional
ability and qualities bears a direct relation to the needs of the
service and the public interest.

Grounds (a) and (c) of the Application may conveniently be
dealt with together.

There can be no question that the Council of Ministers have
a discretion in the matter by virtue of the provisions of section
8 (4) of the Pensions Law and the question that falls for con-
sideration is whether in the circumstances this Court can inter-
fere with the exercise of such discretion.

It is well settled that where an administrative organ acts
within the limits of its statutory discretion and not in excess or
in abuse of its powers the Court will not interfere, nor indeed

211,

1974
Mar, 23
DEMETRAKIS
PANTELIDES
AND OTHERS
{No. 1}

V.
REPUBLIC
(CounciL Ou
MINISTERS)



1974
Mar. 23
DEMETRAKIS
PANTELIDES
AND QTHERS
(No. 1)

V.
REPUBLIC
(CounciL Or
MINISTERS

is it open to the Court to interfere. See Kyriacopoulos on
Greek Administrative Law, vol. A at p. 209.  Also to the point
are cases Nos. 362/39 and 363/39 of the Greek Council of
State. Useful reference may also be made to the Digest of
Decisions of the Greek Council of State 1935-1952, vol. 1 at
p. 41, paragraph 251 and p. 42, paragraphs 274, 275 and 276
and p. 723 paragraph 2239. The above principle has been
adopted, inter alia, in Savvidou v. The Republic (1970) 3 C.L.R.
118, Constantinou v. The Greek Communal Chamber (1965) 3
C.L.R. p. 96 and Araouzos v. The Republic (1968) 3 C.L.R.
287.

In the present case the Council of Ministers acted in exercise
of the power vested in them by section 8 (4) of the Pensions
Law, there was material before them on the basis of which
they could decide, and there is nothing on record to show
that in the exercise of their discretion they did not take into
consideration all relevant factors or that they acted in excess
or in abuse of such powers. In the circumstances it is not
open to this Court to substitute its own discretion for that of
the respondent and in the result I must hold that it was reason-
ably open to them to reach the decision complained of; nor
do I think that such decision is in any way inconsistent with
the decision contained in exhibit 4.

In the light of all the foregoing this recourse fails and it is
hereby dismissed. In all the circumstances 1 do not propose
to make any order for costs.

Application dismissed. Nv
order as to cosls.
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