[TRIANTAFYLLIDES, P.] 1973
Dec, 8

IN THE MATTER OF ARTICLE 146 OF THE -
CONSTITUTION SAVVAS
CHR. SPYROU

SAVVAS CHR. SPYROU AND OTHERS (Neo. 2), ARD TIRS

Applicants, v.

and REPUBLIC
(LICENSING

THE REPUBLIC OF CYPRUS, THROUGH AUTHORITY
THE LICENSING AUTHORITY,

Respondents.

(Cases Nos. 80/71, 96/71, 100/71,
145/71 - 147/71, 164/71, 166/71,
195/71, 196471, 203/71 - 205/71).

Motor Transport——Motor Transport (Regulation) Law, 1964
(Law 16/1964)—Motor Transport (Regulation) Regula-
tions, 1964 (as amended)}—Regulation 12A—Construction
and validity of said Regulation 12A—Carrier's licence
thereunder—Prohibition 1o issue such licences for motor
vehicles put into circulation for the first time in Cyprus,
unless vehicle is newly built and unused—Such prohibition
under said Regulation 12A repugnant to Article 23.3 of
the Constitution—In that it amounts to a severe resi-
riction or limitation of the right of property of the
owners of the motor vehicles concerned—And, there-
fore, it ought to have been imposed by. statute ie. by
a Law of the House of Representatives—And not
through subsidiary legislation such as regulations—Con-
sequently Regulation 12A not validly enacted as being
unconstitutional as  aforesaid—It follows that the sub
judice decisions whereby the respondent Licensing Autho-
rity refused to the applicants carriers’: licences have to
be annulled—Moreover said Regulation 124 is ultra
vires the parent enactment (see immediately herebelow).

Regulation 124 of the Motor Transport (Regulation) Regu-
lations, 1964—Regulation 124 is ultra vires the enabling
enactment Law 16/1964 (supra)}—It certainly conld not
be lawfully made under section 15(1) or section 15(2)(b)
of the said Law 16/1964 (supra)—lIt is moreover incon-
sistent with sections 8 and 10 of the said same Law
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—As well as  with the definition of “goods vehicle”
under section 2(1) of the same Law 16/1964.

Right of property—Restrictions or limitations thereon—Article
23.3 of the Constitution—Restrictions or limitations on
the right 1o property have to be imposed only by a
Law of the House of Representatives—And not by
subsidiary (delegated) legislation such as regulations—
Hondrows case, followed (infra)—Cases where resort 1o
subsidiary legislation regarding restrictions on the right
of property is permissible.

Subsidiary legislation—Question of whether or not subsidiary
legislation is ultra vires the parent enactment—Correct
approach in considering the matter—See further supra.

Constitutional Law—Right of property— Restrictions or limi-
tations—How to be imposed—Article 23.3 of the Con-
stitution—See supra.

Delegated legislation—Subsidiary legislation etc.—See supra.

Words and Phrases—"Imposed by law” in Article 23.3 of
the Constitution—Cf. “Prescribed by law” in Article
25.2 of the Constitution—"Goods vehicle” in section 2(1)
of the Motor Transport (Regulation) Law, 1964 (Law
16/1964)—"Adapted for use” in the said same section
—a«Poptydv auTokivnTov Bxnua» in the said same

section—<Aiqokeuaopévov  QOTE va  Xpnoigonoirals
ibid.

By these recourses under Article 146 of the Constitution,
the applicants seek to chalienge the decisions of the respon-
dent Licensing Authority, whereby the said Authority, pur-
porting to act in accordance with Regulation 12A of the
Motor Transport (Regulation) Regulations, 1964 (as amended),
refused to issue to them carriers’ licences for their motor
vehicles involved in these proceedings. It is to be noted that
the learned President of this Court by an interim decision,
delivered on September 8, 1973, held that the reasoning
for the aforesaid refusals was erroneous for the reasons
explained therein (see this interim decision, reported in this
Part, at p. 478 ante; cf. also post in the judgment). Be that
as it may, the learned President reached now the conclusion
that Regulation 12A (supra) was not validly enacted and,
therefore, the sub judice decisions (refusals) complained of
have to be annulled as having been based on an invalid
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enactment; and the reasons for saying that the aforesaid
Regulation 12A was not validly enacted are, broadly speaking,
the following two:

(1) Regulation 12A as framed is repugnant to, and incon-
sistent with, Article 23.3 of the Constitution (infra), in
that the restriction sought to be imposed by such regu-
lation on the right of property of the owners of motor
vehicles ought to have been imposed, in view of the said
Article 23.3, by statute ie. by a law of the House of
Representatives, and not merely through delegated legis-
lation such as the aforesaid Regulations.

(2) In any event, the said same Regulation 12A is uwitra
vires the parent statutory (legislative) enactment viz. the
Motor Transport (Regulation) Law, 1964 (Law 16/1964).
The material part of Regulation 12A (the full text thereof
is set out post in the Judgment) provides :-

“No road service licence for a bus and no public
carrier’s licence ‘A’ or private carrier’s licence ‘B’ s
issued. under these Regulations for any motor vehicle
which is put into circulation for the first time unless
it is newly built and unused.”

“Provided that ) ”

Correctly construed Regulation 12A means, inter alia,
that, with the cxception of newly built and unused vehicles,
no carrier’s licence can be issued in respect of a motor
vehicle which is being put inte circulation in Cyprus, for
the first time, as a bus or as a goods vehicle, irrespective of
any previous circulation in Cyprus of such vehicle as a“
vehicle of any other nature or of the previous circulation
abroad of such vehicle as a vehicle of any nature (including
that of a bus or a goods vehicle).

It is common ground that the vehicles involved in these
recourses were all being put into circulation for the first
time in Cyprus as goods vehicles and that they were not
“unused”.

Regulation 12A was made under section I5 of the Motor
Transport (Regulation) Law, 1964 (Law 16/1964), the ma-
terial parts of which read:

“Section 15(1) The Councit of Ministers may make
Regulations to be published in the Official Gazette of
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1973 the Republic, for the better carrying out of the pro-

D 8 ‘. f .
e visions of this Law into effect.
i :Ag¢:OU FZ) In particulfn, and without prejudice to the gene-
AND OTHERS rality of sub-section (1), any such regulation may pro-
MNo D vide for any or all of the following matters ;-
v
(a)
REPUBLIC
(LICENSING ; ; ic Ls
AUTHORITY) (b) regulating the lcensing under this Law, the pro-

cedure to be followed therefor, the classes of the
various licences and the terms and conditions to
be inserted in a licence under this Law;

(c)

On the other hand, paragraphs | and 3 of Article 23 of
the Constitution read as follows :-

“1. Every person, alone or jointly with others, has
the right to acquire, own, possess, enjoy or dispose of
any movable or immovable property and has the right
to respect for such right.

The right of the Republic to underground water,
minerals and antiquities is reserved.

3. Restrictions or limitations which are absolutely
necessary in the interest of the public safety or the
public health or the public morals or the town and
country planning or the development and utilization of
any property to the promotion of the public benefit or
for the protection of the rights of others may be
imposed by law on the exercise of such right

Just compensation shall be promptly paid for any
such restrictions or limitations which materially decrease
the economic value of such property; such compensa-
tion to be determined in case of disagreement by a
civil court.”

Following his aforesaid interim decision (supra), the learned
President proceeded to annul the refusals complained of on
the two broad grounds referred to above, and :-

Held, I: Regarding the unconstitutionality of Regulation
124 (supra):

(1) The correct interpretation of Regulation 12A s
that it contzins a prohibition against the issuing
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(2)

of a carrier’s licence in respect of a motor vehicle
which is being put into circulation in Cyprus for
the first time, as a bus or as a goods vehicie,
irrespective of any previous circulation in Cyprus
of such vehicle as a vehicle of any other nature
or of the previous circulation abroad of such
vehicle as a vehicle of any aature (including
that of a bus or a goods vehicle).

I am of the opinion that this interpretation of
Regulation 12A is the one most consistent with
its object and that it ought not to be rejected
by me because the regulation could have been
drafted, in this respect. in more clear ierms. (Cf.
Cramas Properties Ltd. v. Connaught Fur Trim-
mings Ltd, [1965] 1 W.L.R. 892, at p. 898, per
Lord Reid}. '

(3) On the basis of the aforesaid interpretation of

Gy

Regulation 12A 1 would have had found no dif-
ficulty in upholding as valid the sub judice re-
fusals (because the vehicles involved in these pro-
ceedings were all being put into circulation for
the first time in Cyprus as goods wvehicles and
they were, al any rate, definitely not “unused”)
had I not reached the conclusion that the said
decisions (refusals) have to be annulled as having
been based on an invalid enactment (i.e. Regula-
tion 12A). See Christodoulou and The Republic,
1 RSCC. 1.

My rcasons for reaching the above conclusion
are the following :

(A) The effect of Regulation 12A, as construed
in this Judgment, is that it is impossible
to license a bus or a pgoods vehicle which
is put into circulation in Cyprus for the
first time as such, unless it is a vehicle which
is newly built and unused.

(B) This is a very severe restriction on the right
of property of the owners of buses or goods
vehicles which do not meet the requirements
referred to above; and even if such restriction
could be brought under the head of ‘public
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safety’ in paragraph 3 of Article 23 of the
Constitution (supra), as suggested by counsel
for the respondent, it should have to bhe
imposed by statute viz. by a Law of the
House of Representatives, and not merely by
a subsidiary legislation such as a repulation
(The Police and Hondrou, 3 RS.C.C, 82, a
p. BS, applied).

(C) In this respect 1 adopt the principles laid

down in the Hondrouw's case (ubi supra),
namely, that “the expression ‘imposed by
law’ in paragraph 3 of Article 23, of the
Constitution, the expression ‘prescribed by
law’ in paragraph 2 of Article 25 of the
Constitution and the like expressions in other
Articles of Part IT of the Constitution, mean
in so far as laying down and defining the
extent and framework of the particular
restriction or limitation is concerned, a law of
the House of Representatives. This does not
however prevent the House of Representatives
from delegating its power to legislate in res-
pect of prescribing the form and manner of,
and the making of other detailed provisions
for the carrying into effect and applying the
particular restriction or limitation within the
framework as laid down by such law, e.g. the
addition of further items or instances falling
within the restriction or limitation in question.
Such course is presumed to be included- in
the will of the people as expressed through
the particolar law of its elected represent-
atives.”

(D) In relation to the above view it is to be

observed that in the Motor Transport (Re-
gulation} Law, 1964 (Law 16/1964) under
which  Regulation 12A  was enacted, there
exists no provision laying down and defining
the extent or framework of the particular
restriction or limitation which was imposed
by means of Regulation 12A and, therefore,
such Regulation cannot be regarded as a
regulation made only for the purpose “of
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prescribing the form and manner of, and the 0’9738
making of other detailed provisions f{or, the o
carrying into effcct and applying the parti- SAVVAS
cular restriction or limitation within the cHr. SPYROU
framework™ as laid down by such law. (Cf. AND OTHERS

No. 2)
Chester v. Bateson [1920] 1 K.B. 829, at p. .
833). )
REPUBLIC
{LICENSING

Held, 11 : Regarding the conclusion that said Regulation I2A  AUTHORITY)
is ultra vires the parent enactment ie. the Motor
Transport { Regulation) Law, 1964 (Law 16/1964) -

(1) (A) The answer to the question whether a piece
of subsidiary legislation is wultra vires the
parent enactment depends, in every case, on
the true construction of the relevent enabling
enactment (see Halsbury’s Laws of England,
3rd ed. Vol, 36, p. 491, para. 743).

(B) And as it was laid down in Marangos’ casec
(infra) “if there is involved interference with
a fundamental right, such as the right to
property, any doubt about the extent and
effect of the relevant enactment has to be
resolved in favour of the liberties of the
citizen (see Fina (Cyprus) Ltd, and .The
Republic, 4 RS.C.C. 26, at p. 33; Chester
v. Bateson {1920] 1 KB. 829, at p. 838;
Newcastle Breweries Ltd v. The King [1920]
1 K.B. 854).

Also, in examining whether or not subsidiary
legislation is ltra vires its parent enactment,
it has to be borne, particularly, in mind the
state of the law at the time when such
enactment was passed and the changes which
it was passed to effect, as well as the
structure of such enactment as a whole (see
Attorney-General v. Brown [1920] 1 K.B.
773, at p. 791)." See Marangos and Others
v. The Municipal Committee of Famagusta
(1970) 3 CLR. 7, at p. 13. Cf. Uwh
Construction and Engineering Property Lid.
and Another v. Pataky [1965] 3 All ER. 650,
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(C) The above principles indicate, in my view,
what seems to be the correct approach in
examining whether or not a regulation is
intra vires or ultra vires its parent enact-
ment.

(2) 1t has been argued by counsel for the respondeni

that it was legally possible to make Regulation
12A (supra) under paragraph (b} of sub-section
(2) of section 15 of the enabling law 16/1964
(supra), which paragraph enables the Council of
Ministers to  regulate *‘the licensing under this
Law, the procedure to be followed therefor, the
classes of the various licences and the terms and
conditions to be inserted in a licence under this
Law”,

But the words “regulate™, “regulating” are
not apt in themselves to include a power to
prohibit; and there is not evident reason why
the draftsman should not have added the
words “or prohibiting” after the word “Re-
gulating” in the said paragraph (b) of sub-
section (2) of section 15, if he meant to
include a power to prohibit the issue of
licences. (Sce Tarr v. Terr [1972] 2 All E.R.
295, at  p. 302, per Lord Pearson, H.L,
applied. But Slattery v. Naylor [1888] 13
A.C. 446, distinguished).

(3) (A) I am also wunable to accept the argument

advanced by counsel for the respondent to
the effect that it was legally possible to make
Regulation 12A under the general provision
of sub-section (1} of section 15 of the parent
enactment (Law 16/1964, supra), enabling
the Council of Ministers to “make Regula-
tions to be published in the Official Gazette
of the Republic, for the betrer carrying out
of the provisions of this Law into effect”,

Note : After laying stress on the close rela-
tionship  between the aforesaid Law
16/1964 and the Motor Vehicles and
Road Traffic Law, Cap. 332 and
stating that these two Laws, when
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read together, appear to form a le- 1973
gislative complex in the same way ‘Di{_‘:‘_ 8
a legislative  complex was  constituted SAVVAS
in [England by the Road Traffic Act, CHR. SPYROU
1930 and the Road Traffic «and Rail "NL:N?_";FRS
Traffic Acr, 1933 the learned Presi-

v.
dent went on:

REPUBLIC
{LICENSING
(B) it seems to me that it could hardly have ever  AUTHORITY)

been intended to enable the making under
sub-section (1) of section 15 of the afore-
said Law 16/1964 (supra) of a regulation of
such a sweeping and prohibitive nature, as
Regulation 12A, in order to introduce entirely
novel requirements in relation to  the types
of wvehicles affected thereby. Such  object
could have been lawfully achieved by amend-
ing Law 16/1964 (supra), or that purt of the
Motor Vehicles  Regulations, 19539, which
refers 1o the safety of vehicles.

(4) In any case, Regulation [2A seems to me to be
inconsistent with sections 8 and 10 of the parent
enactment (Law 16/1964, infra). Indeed it intro-
duces a new dracopian test in relation to the
licensing of both buses and goods wvehicles, which
is nowhere stated, expressly or impliedly, in the
said Law 16/1964, and which is inconsistent with
the whole tenor of such Law. In this respect,
one must not lvosc sight of the fact that by the
aforesaid sections 8 and 10 of Law 16/1964
provision is made for the granting of ‘“road
service licence” and “carrier’s licence”, respectively,
but there is nothing therein indicating or enabling
the making of any distinction between used or
unused vehicles as provided by Regulation 12A.

(4bis) (A) Without resorting to an exhaustive examina-
tion of the provisions of Law 16/1964 (supra)
in order to demonstrate the incompatibility
of Regulation 12A with a lot of them, I might
refer, by way of example, to the definition
of “goods vehicle” in section 2(1) of the said
Law: it reads as follows:
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“‘Goods vehicle’ means a motor vehicle
constructed or adapted for wuse for the
carriage or haulage of goods or burden
of any description and includes a trailer
drawn therehy”.

Now, the term ‘“adapted” has been inter-
preted to mean not merely a wvehicle which
is suitable for use as a goods vehicle, but,
also, one altered so as to make the vehicle
apt (see French v. Champkin [1920] 1 K.B.
76).

(B) It follows from the above that it is inevitably
necessary to hold that Regulation 12A amounts
to an invalid way of amending, by subsidiary
(or delegated) legislation, a definition in a
Law, namely that of “goods vehicle” in
section 2(1) of Law 16/1964 (supra), which
statutory definition envisages a “goods vehicle”
being, inter alia, a vehicle ‘adapted’ for the
purpose of becoming such a vehicle but does
not introduce any requirement that such
vehicle should be newly built or unused.

Held, I11: For all the foregoing reasons 1 find that Regu-
lation 12A is invalid and, therefore, the sub judice
decisions (refusals) challenged by the present re-
courses have to be annulled.

Note : In view of Article 146.4 of the Constitu-
tion the outcome of these recourses is only
the annulment of the aforesaid refusals of
the respondent Licensing Authority, and
not the annulment of Regulation 12A not-
withstanding that it has been found to be
invalid,

Sub judice decisions (refusals}
annulled. No order as to costs.

Cases referred to:

Christodoulou and The Republic, 1| RS.CC. 1;
Police and Hondrou, 3 R.S.C.C. 82, at p. 85;
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Marangos and Others v. The Municipal Committee of
Famagusta (1970) 3 CLR. 7, at p. 13;

Fina (Cyprus) Ltd. and The Republic, 4 RS.C.C. 26,
at p. 33;

Ross-Clunis v. Papadopoulos and Others, 23 C.LR. 71,
at p. 90, P.C;

Cramas Properties Lid. v. Connaught Fur Trimmings
Lid. [1965} + W.LR. 892, at p. 898, per Lord
Reid, H.L.;

Chester v. Bateson [1920] | K.B. B29, at pp. B33, 838;
Newcastle Breweries Ltd. v. The King [1920] | K.B. 854,
Attorney-General v. Brown [1920] 1| K.B. 773, at p. 791,

Utah Construction and Engineering Property Lid. and
Another v. Pataky [1965] 3 All ER. 650, at p. 653,
P.C;

Ward v. Folkestone Wateworks Co. [1890] 24 Q.B. 334,
at p. 338;

Municipal Corporation of the City of Toronto v. Virge
[1896] A.C. 88, at pp. 93, 94;

Attorney-General for Ontario v. Attorney-General for
the Dominion, and the Distillers and  Brewers'
Association of Ontaric [1896] A.C. 348, at p. 363;

Birmingham and' Midland Motor Omnibus Co. Ltd. v.
Worcestershire County Council [1967] 1 All E.R.
544, at p. 549;

Tarr v. Tarr [1972] 2 All E.R. 295, at p. 302, per
Lord Pearson, H.L.;

Slartery v. Naylor [1888} 13 A.C. 446, at pp. 450, 451;
French v. Champkin [1920] | K.B. 76.

Recourses.

Recourses against the validity of decisions of the res-

pondent Licensing Authority refusing applicants carriers’
licence in respect of vehicles of theirs which were imported
into Cyprus, as used vehicles, after 1965.

L. Clerides, for the applicant in Case No. 80/71.

E. Efstathiou with A. Panayiotou,
for all other applicants,
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V. Aristodemou, Counsel of the Republic,
for the respondents.

Cur. adv. vult,
The following judgment was delivered by :-

TRIANTAFYLLIDES, P.: On the 1lth September, 1973,
by an interim decision *——(which should be treated as
incorporated in this judgment)—I found that the reason-
ing for the administrative decisions challenged by the
applicants was erroneous, because, though the prohibition
containcd in regulation 12A of the Motor Transport
(Regulation) Regulations, 1964—(as amended by the
Motor Transport (Regulation) (Amending) Regulations.
1965, and by the Motor Transport (Regulation) (Amend-
ing) Regutlations, 1967)—is applicable only to vehicles
which are being put into circulation for the first time,
the respondent Licensing Authority refused to the appli-
cants carriers’ licences on the ground that the motor
vehicles concerned of the applicants were not being put
into circulation for the first time.

Regulation 12A reads as follows :-

«12A. Qubepia adbela obikAc xpnoswc d Asweo-
peiov kai oubgpia @bdewa dnuooiou peragopiwc A
fi ibwrkol petagopiwc ‘B’ £xbiderar éni T Baoo
Tov napoviwv Kavoviopdv 01 pnxavokivirov Oxn-
ya Té nplTov Kukhogopolv EkToc £dv ToUTo €ival
VEOTEUKTOV Kai dueTaxeipiorov.

Nogitar 67 eic elhéyouc nepinTwosic i dpyn o-
Seibv duvaTtal &v TR Swokpimkl aomic €Eougia vo
¢kbwaon TowwlTnVY  GSsiav Ggol ikavononBy  &m1 TO
unxavokivnrov Oxnua —

(o) AyopdoBn £k rto0 Bperravikol  "Ynoupyeiou
MoAspou npd ThAc Tnc "OktwBpiou 1965, A

(B) AyopdoBn / ouvepuwviBn oOnwc ayopaocBij £-
ktoc The Kunpou npdé TiRc 7nc 'Oxrw6piou
1965, 1

-

* Reported in this Part at p. 478 ante.
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. (y) eionxdn &v Konpw npd § wkatéd mv Tnv 'O
krwlpiov 1965 GAAG Biév eveypden npod f§ ko
TQ MV ipnpéviny AuEpounviav,

kai €4v unoBAnbh aitnoic & #kdoowv TolauTNG  O-
deiac péxpt Tic 31ne Maiou 1967,

(*No road scrvice licence for a bus and no public
carrier’s licence ‘A’ or private carrier’s licence "B’
is issued under these Regulations for any motor
vehicle which is put into circulation for the first
time unless it is newly built and unused.

Provided that in proper cases the Licensing Autho-
rity may in its disrcetion issue such a licence when
satisfied that the motor vehicle -—

(a) was bought from the British Ministry of War
before the 7th October, 1965, or

(b) was bought or it was agreed that it would be
bought outside Cyprus before the 7th October,
1965, or

(c) was imported into Cyprus before or on the
7th October, 1965, but it was not registered
before or on the aforesaid date,

and if an application for the issue of such a licence
is submitted by the 31st May, 1967").

Having given the above interim decision 1 had to
examine, next, whether the sub judice administrative
decisions could. nevertheless, be upheld on some other
legal basis.

In the light of further arguments advanced by counsel
for the parties I am confirmed in my view (which I indi-
cated, subject to further argument, in my interim deci-
sion) that the correct interpretation of Regulation 12A
is that it contains a prohibition against the issuing of
a carrier’s licence in respect of a motor vehicle which
is being put into circulation in Cyprus, for the first time,
as a bus or as a goods vehicle, irrespective of any pre-
vious circulation in Cyprus of such vehicle as a vehicle
of any other nature or of the previous circulation abroad
of such vehicle as a wvehicle of any nature (including
that of a bus or a goods vehicle).
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I am of the opinion that this interpretation of regula-
tion 12A is the one most consistent with its object and
that it ought not to be rejected by me merely because
the regulation could have been drafted, in this respect,
in more clear terms. In Cramas Properties Ltd. v. Con-
naught Fur Trimmings Lid. [1965] 1 W.L.R. 892, Lord
Reid stated (at p. 898) the following in respect of a dif-
ficulty which had arisen in relation to the construction
of a provision in the Landlord and Tenant Act, 1954 :-

a“

one must always remember that the object in con-
struing any statutory provision is to discover the
intention of Parliament and that there is an even
stronger presumption that Parliament does not intend
an unreasonable or irrational result. Of course we
must go by the words of the Act and if they are
only capable of one meaning then we must take
that meaning however irrational the result. But if
they are capable of two meanings, one of which
leads to a reasonable result while the other does
not, there must in my opinion be very strong rea-
sons to drive us to accept the latter meaning.”

On the basis of the aforesaid interpretation of regula-
tion 12A I would have had found no difficulty in up-
holding as valid in law the sub judice administrative
decisions (because the vehicles involved in these recourses
were all being put into circulation for the first time in
Cyprus as goods vehicles and they were, at any rate,
definitely not “unused”) had I not reached the conclu-
sion that regulation 12A was not validly enacted and,
therefore, the said decisions have to be annulled and to
be declared to be null and void and of no effect what-
soever, as having been based on an invalid enactment
(see Christodoulou and The Republic, 1 RS.C.C. D).

My reasons for reaching the above conclusion are,
mainly, the following :-

The effect of regulation 12A, as construed in this
judgment, is that it is impossible to liccnse a bus or a
goods vehicle which is put into circulation in Cyprus
for the first time as such, unless it is a vehicle which is
‘newly built and unused. This is a very severe restriction
on the right of property of the owners of buses or goods
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vehicles which do not meet the above requirements and,
even if it could be brought under the head of public
safety in paragraph 3 of Article 23 of the Constitution,
as suggested by learned counsel for the respondent, it
would have to be imposed by a Law of the House of
Representatives, and not merely by a regulation, which
was not even placed before the House of Representatives
so as to afford it a chance to decide whether or not it
should become operative. In The Police and Hondrou,
3 RS.C.C. 82, it was stated in the judgment of the then
Supreme Constitutional Court (at p. 85) that:-

“The Court in this Casc has had to consider
whether, and if so to what extent, the House of
Representatives is entitled to delegate its power of
legislation in relation to the imposition of restrictions
or limitations on the fundamental rights and liber-
ties guaranteed by Part I of the Constitution in
view of the special nature of the provisions of such
Part.

It is only the people of a country themselves,
through their elected legislators, who can decide to
what extent its fundamental rights and liberties, as
safeguarded by the Constitution, should be restricted
or limited and this principle is inherently contained
in all constitutions, such as ours, which expressly
safeguard the fundamental rights and liberties and
adopt the doctrine of the separation of powers.

In the opinion of the Court, therefore, the ex-
pression ‘imposed by law’ in paragraph 3 of Article
23, the expression ‘prescribed by law’ in paragraph
2 of Article 25 and like expressions in other Articles
of Part II of the Constitution, mean, in so far as
laying down and defining the extent and framework
of the particular restriction or limitation is concerned,
a law of the House of Representatives. This does
not however, prevent the House of Representatives
from delegating its power to legislate in respect of
prescribing the form and manner of, and the making
of other detailed provisions for, the carrying into
effect and applying the particular restriction or
limitation within the framework as laid down by
such law, e.g. the addition of further items or
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instances falling within the restriction or limitation
in question. Such a course is presumed to be included
in the will of the people as expressed through the
particular law of its elected representatives.”

In relation to the above view it is to be observed
that in the Motor Transport (Regulation) Law, 1964

~(Law 16/64), under which regulation 12A was enacted,

there exists no provision laying down and defining the
extent and framework of the particular restriction or
limitation which was imposed by means of regulation
12A and, therefore, such reguiation cannot be regarded
as a regulation made only for the purpose of “prescribing
the form and manner of, and the making of other de-
tatled provisions for, the carrying into effect and applying
the particular restriction or limitation within the frame-
work as laid down by such law”.

It is useful, in this respect, to refer, also, to Chester
v. Bateson [1920] 1 K.B. 829, where it was held that
a regulation forming part of the Defence of the Recalm
Regulations, which prevented any person from taking,
without the consent of the Minister of Munitions, any
proceedings for the purpose of obtaining an order or
decree for the recovery of possession of, or for the eject-
ment of a tenant of, any dwelling-house in which a
munition worker was living, if such house was situated
in an area declared by an order of the Minister of
Munitions to be a special area, was not authorized by
the provisions of the Defence of the Reallm Consolidation
Act, 1914, and was, therefore, invalid. Darling T stated
the following (at p. 833):-

“But the regulation as framed forbids the owner
of the property access to all legal tribunals in regard
to this matter. This might, of course, legally be done
by Act of Parliamen?; but T think this cxtreme disa-
bility can be inflicted only by direct enactment of
the Legislature itself, and that so grave an invasion
of the rights of all subjects was not intended by the
Legislature to be accomplished by a departmental
order such as this one of the Minister of Munitions.”

»

I have examined, also, whether or not regulation 12A
is intra vires or ultra vires the Law 16/64 :
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In relation to this matter the following was stated in
Marangos and Others v. The Municipal Committee of
Famagusta (1970) 3 CL.R. 7, at p. 13:-

“When subsidiary legislation—such as the said
Regulations—is examined with a view to deciding
on a contention that it is wltra vires, the answer to
this question depends, in every case, on the true
construction of the relevant enabling enactment (see
Halsbury’s Laws of England, 3rd ed., vol. 36, p.
491, para. 743).

If there is involved interference with a funda-
mental right, such as the right to property, any
doubt about the extent and effect of the relevant
enactment has to be resolved in favour of the
liberties of the citizen (see Fina (Cyprus) Ltd. and
The Republic, 4 R.S.C.C. 26, at p. 33; Chester v.
Bateson [1920] 1 K.B. 829, at p. 838; Newcastle
Breweries, Ltd. v. The King {1920] 1 K.B. 854).

Also, in examining whether or not subsidiary
legislation is wultra vires its parent enactment, it has
to be borne, particularly, in mind the state of the
law at the time when such enactment was passed
and the changes which it was passed to effect, as
well as the structure of such enactment as a whole
(see Attorney-General v. Brown [1920] 1 K.B. 773,
at p. 791)".

In the judgment in the Aarangos case, supra, reference
was made also, to Utah Construction and Engineering
Property, Ltd. and Another v. Pataky [1965] 3 All E.R.
650. In that case the Privy Council was dealing with the
issue of wltra vires in relation to paragraph 2 of regu-
lation 98, which was made under the Scaffolding and
Lifts Act, 1912 - 1960, in New South Wales, in Austra-
lia; the said paragraph provided that “every drive and
tunnel shall be securely protected and made safe for
persons employed therein”. Lord Guest stated the follow-
ing (at p. 653):-

“The only section of the Act relied on by the
respondent and the Full Court in considering the
validity of para. 2 of reg. 98 was s. 22. No other
provision of the Act gives any power to make re-
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°~ any duty to carry out the provisions of the regula-
SAVVAS tions. So far as is material this section is as follows:
CHR. SPYROU )
AND OTHERS ‘22(1). The Governor may make regulations not
{No. ) inconsistent with this Act prescribing all matters
v. which are required or authorised to be prescribed
REPUBLIC or which are necessary or convenient to be pres-
Periimiiey cribed for carrying out or giving effect to this Act.

(2). Without limiting the generality of the powers
conferred by sub-s. (1) of this section, the Governor
may make regulations...

(g) relating to...

(iv) the manner of carrying out building work,
excavation work or compressed air work;

(v) safeguards any measures to be taken for se-
curing the safety and health of persons engaged
in building work, excavation work or com-
pressed air work, or at or in connexion with
conveyors, cranes, hoists, lifts, plant, scaffold-
ing or gear;...

(4) A repulation may impose a penalty not ex-
ceeding one hundred pounds for any breach thereof.’

Before the Full Court s. 22(1) of the Scaffolding
and Lifts Act, 1912 - 1960, was rejected as afford-
ing validity for reg. 98. In their lordships’ view the
Full Court were right in so doing. It was contended
that reg. 98 could be justified as being within the
power to make regulations under s.. 22(1) for pres-
cribing all matters which are necessary or conve-
nient to be prescribed for carrying out or giving
effect to the Act. The only section which, it was
argued, it was necessary to give effect to by reg.
98 was s. 15. Their lordships have no hesitation
in rejecting this contention. Section 15 inter alia
gives power to an inspector where it appears to
him that the manner of carrying out any excava-
tion work would be dangerous or that regulations
in regard to excavation work are not being complied
with to give such directions to the contractor as
he thinks necessary to prevent accidents or to en-
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sure compliance with the regulation. The person
directed must carry out the direction under pain
of a penalty for non-compliance. The person directed
*is given a right of appeal to the Minister. By no
possible stretch of imagination could reg. 98 be
justified by s. 22(1) read in conjunction with s. 15.
Their lordships adopt with approval the statement
in the judgment of the High Court of Australia in
Shanahan v. Scott (1957) 96 C.L.R. 245 at p. 250,
relating to the construction- of a provision similar
to s. 22(1) of the Scafiolding and Lifts Act, 1912—
1960, to the following effect.

‘The result is to show that such a power does
not enable the authority by regulations to extend
the scope or general operation of the enactment but
is strictly ancillary. It will authorise the provision of
subsidiary means of carrying into effect what is
enacted in the statute itself and will cover what is
incidental to the execution of its specific provisions.
But such a power will not support attempts to widen
the purposes of the Act,-to add new and different
means of carrying them out or to depart from or
vary its ends.’

Their lordships now pass to s. 22(2)(g)(iv) and
(v). Sub-paragraph (iv) empowers the Governor 1o
make regulations ‘relating to the manner of carrying
out ... excavation work’. The relevant portion of
reg. 98 provides ‘Every drive and tunnel shall be
securely protected and made safe for persons
employed therein’. The expression ‘manner of carry-
ing out’ the work plainly envisages a system of
working, and does not in their lordships’ view justify
a regulation imposing an absolute duty of protecting
the drive and tunnel or an absclute duty of ensuring
the safety of persons employed in the drive or
tunnel. The relevant portion of reg. 98 does not
prescribe the manner of doing the work. Sub-para-
graph (iv) therefore cannot in their lordships’ opinion
empower the making of the relevant portion of
reg. 98.

A more difficult question is whether the relevant
portion of reg. 98 is authorised by s. 22(2)(g}(v}
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which empowers the Governor to make regulations
‘relating to the safeguards and measures to be taken
for securing the safety and health of persons en-
gaged in ... excavation work’. The appellants
argued that the power conferred by this paragraph
related only to the means for achieving an end and
not to the creation of the end itself. In other words
that the sub-paragraph did not authorise a regulation
prescribing that a tunnel must be safe, but autho-
rised only regulations stating specific means which
persons bound by the regulations were required 1o
adopt. Their lordships are of opinion that these
arguments are sound.

The relevant portion of reg. 98 does not in their
lordships’ view fall within the powers conferrcd by
s. 22(2)(g)(v). Tt is in their lordships’ view wultra vires
and therefore invalid.”

I have quoted the above passage in order to indicate
what seems to be the correct approach in examining
whether or not a regulation is iémra vires or wultra vires
its parent enactment.

Regulation 12A was made under section 15 of Law
16/64 which read as follows at the material time :-

«15.(1) Toé 'Ynoupyikdov ZupBoluhiov OBuvarar vé
£xkdidbn Kavovigpoug Snuooieuopévouc €v TH Emonuw
senuepidl Thc  Anpoxkpariac 14 TRV kKaAMTépav €-
Qappoyvy TV Siatdtewv Tou napdvroc Nopou.

(2) Eidikwrepov, kai éveu €nnpeaocpod TAC YEVI-
koTnToc ToU €bagiou (1), oi Kavoviouoi obTOoi dU-
vavTal va npovo@ol nNePl anavTwy, it Nepi Tivwv TV
axoAo(Bwv dnmudrwv -

{a) nepi ToU kaBopiopol navrdc ZnThpatoc 1 TE-
houc, énep Buvauer Tou napévroc Nopou xpr-
Zer A eival Bexmikdv kaBopiopod’

(B) nepi Tic puBpicswc TAc napoxic abeiwv Su-
vaugl To0 napovroc Népou, mic aGkoAoudnTéac
Siabikaociae, TOV kKatnyopiv TV Diagodpuwv
adetwv, kai v Gpwv oimivec Suvardv va év-
1e8moiv v Tvr 4beig Buvaper Told napdvroc
Nopcu’
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(v)

(d)

(e)

nepi Tic puBpicewe THC oupneEpiPopdc TRV
odnyav kar émBarv naviog  oxAUAToC £1C O
napsoxetn abeio  duvapel toi  nopovroc No-
Hou

nepi TAC peragpopdc émbatov, TWV ANOGKEUQV
kai ayaBdv alrdv, &M navroc oxnuaTtogc eI
0 nopeoxébn adeia Suvaper Tol napovroc No-
Hou

nepl TRQ pubBposwe Tv gvwrov Too  Yrnoup-
you dokouptvwv E@ecewv bduvapel ToG napdv-
voc Nopou

(oT) nepl To0 xaBoplopod wkupwoswv dia TV Na-

paBaowv navréc TowolTou Kavoviopow, gaiTiveg
dpwe €v  ndon nepintoel Sev  dovavrar va
egival avwtepal Tic QuAakicEwc Bi1d didoThpa
HY UnepbBaivov Touc €E pfAvac, n TRG Xpnuo-
TIkNC noivije pR unepBawvolong Tag gratov Ai-
pac, i Gueotépwv TV noivov  THG Puiake-
oswe Kai TAC Xpnparnkfc ToialTncee

(“15.—(1) The Council of Mimsters may make
Regulations to be published 1 the official Gazette
of the Republic, for the better carrying out of the
provisions of this Law into effect

(2) In particular, and without prejudice to the
generality of sub-section (1), any such regulations
may provide, for any or all of the following matters

(a) prescribing any matter or fee which under the

provisions of this Law 1s required or may be
prescribed;

(b) regulating the hcensing under this Law, the

procedure to be followed therefor, the classes
of the various licences and the terms and
conditicns to be nserted m o lhcence under
this Law,

(c) regulating the conduct of drivers of, and

passengers on. anv vehicle licensed under thrs
Law:
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(d) the carriage of passengers, their luggage and
goods on any of the vehicles licensed under
this Law;

(e) regulating any appeals under this Law to the
Minister;

*

(f) prescribing penalties, not exceeding six months
imprisonment or one hundred pounds fine or
both such imprisonment and fine, for the
breach of any such Regulations™),

It has been argued by counsel for the respondent that
it was legally possible to make regulation 12A under
paragraph (b) of sub-section (2) of section 15, as a pro-
vision regulating the licensing of the vehicles in question :

In Ward v. Folkestone Waterworks Co. [1890] 24 Q.B.
334, the following was stated by Cave J (at p. 338) :-

“In this case the waterworks company claim the
right to compel the consumer of water to put down
a screw-down valve in the street in the pipe which
connects his premises with the company’s main,
and it lies upon them to shew by very clear and
unmistakeable language that they have that right.

Sect. 14 is more to the point, for it does give the
company power to compel the consumer to adopt
certain precautions to prevent waste. It says, °‘All
persons supplied with water by the company shall
provide proper ball or stop-cocks’. We all know
what a ball or stop-cock is,—it is an apparatus
used in a cistern for the purpose of admitting water
into the cistern when it is not full, and excluding
the water when it is full. Then the section goes on,
‘or other necessary apparatus of approved construction
for regulating such supply...... so that the water may
be properly drawn off and effectually prevented from
running to waste’. The apparatus there spoken of
must be something akin to a ball-cock, something,
that is to say, which will prevent the water from
running to waste consistently with its admission
into the cistern as occasion may require. But the
object of the screw-down valve which it is sought

here to compel the consumer to put down is not
L]
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to regulate the supply in the same manper in which
the ball-cock regulates it, but to shut it off alto-
gether. It seems to me, therefore, clear that the

- company had not under that section either the right
which they seek to establish.”

In Municipal Corporation of the City of Toronto v.
Virgo [1896] A.C. 88, it was held that a statutory power
conferred upon a municipal council to make bye-laws
for regulating and governing a trade does not, in the
absence of an express power of prohibition, authorize the
making it unlawful to carry on a lawful trade in a law-
ful manner. Lord Davey stated (at pp. 93, 94) :-

“It appears to their Lordships that the real
question is whether under a power to pass by-laws
‘for regulating and governing’ hawkers, & c., the
council may prohibit hawkers from plying their
trade at all in a substantial and important portion
of the city no question of any apprehended nuisance
being raised. It was contended that the bye-law was
ultra vires, and also in restraint of trade and un-
reasonable. The two questions run very much into
each other, and in the view which their Lordships
take it is not necessary to consider the second
question separately.

No doubt the regulation and governance of a
trade may involve the imposition of restrictions on
its exercise both as to time and to a certain extent
as to place where such restrictions are in the opinion
of the public authority necessary to prevent a
nuisance or for the maintenance of order. But their
Lordships think there is marked distinction to be
drawn between the prohibition or prevention of a
trade and the regulation or governance of it, and
indeed a power to regulate and govern seems to
imply the continued existence of that which is to
be regulated or governed. An examination of other
sections of the Act confirms their Lordships’ view,
for it shews that when the Legislature intended to
give power to prevent or prohibit it did so by express
words.
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But through all these cases the general principle may
be traced, that a municipal power of regulation or
of making by-laws for good government, without
express words of prohibition, does not authorize the
making it unlawful to carry on a lawful trade in a
lawful manner.”

The above view was confirmed in Arrorney-General
for Ontario v. Attorney-General for the Dominion, and
the Distillers and Brewers’ Association of Ontario [1896]
A.C. 348; Lord Watson stated (at p. 363):-

“In that view, their Lordships are unable to
regard the prohibitive enactments of the Canadian
statute of 1886 as regulations of trade and com-
merce. They see no reason to modify the opinion
which was recently expressed on their behalf by
Lord Davev in Municipal Corporation of the City
of Toronto v. Virge, in these terms: ‘Their Lord-
ships think there is marked distinction to be drawn
between the prohibition or prevention of a trade
and the regulation or governance of it, and indeed
a power to regulate and govern seems to imply the
continued existence of that which is to be regulated
or governed’.”

in Birmingham and Midland Motor Omnibus Co. Ltd.
v. Worcestershire County Council [1967] 1 All ER. 544,
549, the issue was whether the provisions of section
65(1) of the Highways Act, 1959, to the effect that —

“‘A highways authority may, in relation to a
bighway maintainable at the public expense by them,
being a highway which consists of or comprises a
made-up carriageway, construct and maintain works
in that carriageway :- (2) along any length of the
highway, for separating a part in the carriageway
which is to be used by traffic moving in one
direction from a part of the carriageway which is
to be used (whether at all times or at particular
times only) by traffic moving in the other direction;
(b) at cross roads or other junctions. for regulating

LI

the movement of traffic’.
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\.enabled the county council concerned to block up inter-
sections with blocks of wood. Lord Denning MR stated
{at p. 550):-

|

“Counsel for the county council relies in the first
place on para. (a}). He says that, by putting in the
blocks of wood, the county council have separated
the traffic in one direction from the traffic in the
other direction. That is true. But at the same time
the council have done much more. They have
actually prevented traffic crossing by means of the
intersecting portions of the highway. That is not

.permissible. It is one thing to separate lines of

traffic. It is another thing to prevent it moving in
its desired direction at all. The cross-traffic here
does desire to use the intersecting portion of the
highway. The county council have no right under
para. (a) to block up those portions. Counsel for
the county council next relies on para. (b). He says
that these works were for ‘regulating the movement
of traffic’. This paragraph would justify works which
send traffic round a round-about, or sending traf-
fic up, say, one hundred yards in one direction and
back one hundred yards in another. But does it
extend to works which send the traffic seven-eighths
of a mile up in one direction and seven-eights of a
mile down in another? Thus making it go an extra
distance of some 13 miles. Does that come within
the words ‘regulating the movement of traffic’? 1
think not. In City of Toronto Municipal Corpn. v.
Virgo [1896] A.C. 88 at p. 93, Lord Davey said
that a power to ‘regulate’ and ‘govern’ seems to
imply the continued existence of that which is to
be ‘regulated’ or ‘governed’. So, here, when a high-
way authority simply sends the traffic round a round-
about or a short diversion, they can fairly be said
to be ‘regulating the movement of traffic’; but if
it forces the traffic to go 1§ miles out of its way,
it ceases to be ‘regulating’ the traffic. It is equi-
valent to prohibiting it.”

The above dicta of Lord Davey, Lord Watson, Cave

J and Lord Denning were adopted with approval in
Tarr v. Tarr [1972] 2 All ER. 295, by the House of
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Lords; and in that case Lord Pearson added the following
(at p. 302):- -

“In the Oxford English Dictionary under the word
‘regulate’ there is not given any meaning which
could possibly include prohibition. Thus, the word
‘regulating’ in itself is not apt to include a power
to prohibit. There is not evident reason why the
draftsman should not have added the words ‘or pro-
hibiting’ if he meant to include a power to prohibit.
If a temporary prohibition were required, the dura-
tion could have been limited under s. 1(4). Alter-
natively the words ‘or suspending’ might have been
added.”

A case pointing in the opposite direction is Slatrery
v. Naylor [1888] 13 A.C. 446, where it was decided by
the House of Lords that a bye-law made in pursuance
of section 153 of the Municipalities Act, 1867, empower-
ing municipal councils to make bye-laws for regulating
the mterment of the dead was not ultra vires, by reason
of its prohibiting interment altogether in a particular
cemetery and thereby destroying the private property of
the owners of burial places therein. Lord Hobhouse stated
the following (at pp. 450, 451):-

“It is true that, in regulating the interment of the
dead, the bye-law makes the cemetery useless for its
former purpose. This, it is argued, is not regulation
but prohibition, and it is peinted out that, with
regard to several objects of the bye-laws, prevention
and suppression are expressly allowed by -the Act,
whereas in the case of interment only regulation is
allowed. One illustration of regulation proper, as
distinct from prohibition, was found in another bye-
law laying down rules as to the number of corpses
in a grave and their depth below the surface. Now
if, at the passing of the bye-law, a grave was
already so full that it could not, consistently with
the bye-law, receive another corpse, the bye-law
would amount to a complete prohibition of burial,
although the owner of the grave may have contem-
plated that in death he should be laid by those
whom he loved best in life.
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To regulate the place of burial is certainly one
of the most important points in regulating burials
for the health of a community, perhaps the most
important of all. It is indeed a serious thing to
prevent people from indulging their affections in a

\ matter which they justly consider so sacred as the
disposal of their dead. Such prohibitions should be

., well considered before they are passed. But they
are undoubtedly necessary in large and growing com-
munities. And their Lordships cannot hold that a
bye-law is wltra vires because, in laying down a
general regulation for the borough of Petersham, it
has the effect of closing a particular cemetery.”

In my opinion, however, the present case (where re-
gulation 12A has introduced a sweeping and total pro-
hibition of the licensing of all buses or goods vehicles
which circulate as such in Cyprus for the first time and
which are not newly built and unused) is governed by
the other relevant case-law, cited earlier on, and is
distinguishable from the Slatrery case, where the exercise
of the power of “regulating” resulted in closing a parti-
cular cemetery only, due to its special location.

In my opinion, therefore, regulation 12A could not
be lawfully made under section 15(2}b).

It has been further argued by counsel for the respon-
dent that it was permissible to make regulation 12A under
sub-section (1) of section 15. For the reasons set out
hereinafter I cannot accept this proposition as being
well-founded :

It is, indeed, correct that section 15 is, in this res-
pect, different from section 19(1) of Cap. 96, in relation
to which the Marangos case, supra, was decided, because
the said section does not contain anything similar to sub-
section (1) of section 15.

As stated in Basu’s Commentary on the Constitution
of India. 5th ed., vol. 1 (at p. 279):-

“In most modern statutes, the practice is to con-
fer rule-making power by one general provision
empowering the rule-making authority to make rules
‘for carrying out the purposes of the Act’, followed
by the enumeration of certain particular matters
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regarding which rules may be made ‘without pre-
judice to the generality of the foregoing power. In
such a case, it has been held that the specific enu-
meration does not circumscribe the general power
conferred to make any rules provided they are re-
quired for carrying out the purposes of the Act and
they are consistent with the provisions of the act.”

Also, in Ross-Clunis v. Papadopoulos and Others, 23
C.L.R. 71, which was decided by the Privy Council. on
appeal from Cyprus, it was stated (at p. 90) :-

“Counsel’s argument, already mentioned, based on
section 6(2)(g) was briefly and conclusively answered
by Zekia, J.,, as follows:- ‘There is- nothing to
warrant the reading of section 6(2)(g) as a restrictive
proviso to section 6(1). On the contrary the words
‘without prejudice to the generality of the powers
conferred by the preceding sub-section’ in section
6(2) lead us to a contrary view. The lanpuage of
the relevant section is clear and unambiguous’.”

But in examining the possibility of wvalidly enacting
regulation 12A under sub-section (1) of section 15 one
should bear in mind the whole Law 16/64, and, parti-
cularly, the object of such statute. In this respect it may
be noted that in Artorney-General v. Brown [1920] 1 K.B.
773, it was stated (at p. 791) by Sankey, J that —

“... in construing an Act of Parliament it is, in
my view, legitimate to consider (1.) the state of the
law at the time the Act of Parliament was passed,
and the changes it was passed to effect; (2.) the
sections and structure of the Act of Parliament as
a whoic

Law 16/64 is described, by its long title, as «~Nopoc
diahapuBévwyv nepaitépw npovoiac nepi TAc pubuioswe
™C Tpoxaiac pevagopdc» (“A Law to make further
provision for the regulation of motor transport™); and I
lay stress on the word “further” in such title. It may be
derived, too, from section 2(2) of Law 16/64 that it is
an cnactment closely related to, and intended to supple-
ment in a certain way, the Motor Vehicles and Road
Traffic Law, Cap. 332 (as in force at the material time).
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Cap. 332 and Law 16/64, when read together, appear
to form a legislative complex in the same way as a
legislative complex was constituted by the Road Traffic
Act, 1930, and the Road and Rail Traffic Act, 1933,
in England; actually, Part IV of the Road Traffic Act,
1930, corresponds to Law 16/64, whercas Parts I and
Il of such Act correspond to Cap. 332.

The close relationship between Law 16/64 and Cap.
332 is, also, to be derived from provisions in the Motor
Transport (Regulation) Regulations, 1964, of which even-
tually regulation 12A became a part; regulation 10 of
the said Regulations regulates the issuing of road service
licences in respect of buses, by making various provisions
regarding their suitability. irrespective of whether they
are used or wunused, but provided, always, that each
vehicle concerned fulfils the requirements of the Motor
Vehicles Regulations, 1959, which were made under
Cap. 332; also, regulation 11 of the said Regulations
of 1964 provides that no public carrier’s “A” licence can
be issued unless the vehicle in question complies with
the requirements of the aforesaid Regulations of 1959.

It is not in dispute that the vehicles involved in the
present cases were, when first imported, licensed as motor
vehicles of “any other type”, under regulation 19(7){xi)
of the Regulations of 1959, and then, when they were
converted (on the strength of a relevant permit for the
purpose—see, for example, exhibit 1) they were licensed
as motor lorries under regulation 18(7)(iii) of the same
Regulations.

Regulation 18, above, is to be found in Part IIT of
the relevant Regulations, which deals with the licensing
of motor vehicles; the registration of motor vehicles is
covered by Part II of the same Regulations, in a manner
obviously intended to make provision about the safety
of the vehicles; and there is nothing to be found therein
which introduces any distinction between used and unused
vehicles of any kind.

It seems to me that it could hardly have ever been
intended to enable the making, under sub-section (1) of
section 15 of Law 16/64, of a regulation of such a
sweeping and prohibitive nature, as regulation 12A, in
order to introduce entirely novel requirements in relation
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to the types of vehicles affected thereby. Such an object
could have been lawfuly achieved by amending Law
16/64 or Cap. 332, or that part of the 1959 Regulations
which refers to the safety of vehicles.

Moreover, regulation 12A is inconsistent with certain
provisions of Law 16/64, such as sections 8 and 10
thereof :-

Section 8 provides about the granting of road service
licences and nothing is to be found in the criteria laid
down therein which can be related to the notion that
the wvehicles to be licensed must be newly built and
unused; and though no part of a Law can be amended
by subsidiary legislation, such as Regulations made under
that Law, regulation 12A in effect attempts to amend,
by restricting by necessary implication the ambit of its
application, the proviso to sub-section (1) of section 3%,
which lays down that when a vehicle in respect of which
there has been issued a road service licence is taken out
of circulation its owner may, subject to the provisions
of Law 16/64 or of any other relevant law, be granted
a road service licence in respect of “any” (=nav=) vehicle
by which the one taken out of circulation is to be re-
placed, without there being found therein anything to
the effect that the new vehicle should be unused.

Also, in section 10 of Law 16/64, whereby provision
is made about carriers’ licences, there is nothing indi-
cating or enabling the making of any distinction between
used or unused vehicles.

Indeed, regulation 12A introduces a new draconian
test in relation to the licensing of both buses and goods
vehicles, which is nowhere stated, expressly or impliedly,
in Law 16/64, and which is inconsistent with the whole
tenor of such Law.

Without resorting to an exhaustive examination of all
the provisions of Law 16/64 in order to demonstrate the
incompatibility of regulation 12A with a lot of them,
I might refer, by way of example, to the definition of
“goods vehicle” in section 2(1) of the Law; it reads as
follows :-

<" popTnydv alrokivnrov oxnua  (goods vehicle) on:
Haivel unxavokivinrov oxnpa xarteokeuaopévov f Big-
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(“ ‘goods vehicle’ means a motor vehicle constructed
or adapted for use for the carriage or haulage of
goods or burden of any description and includes a
trailer drawn thereby”).

This definition appears to be modelled on section 1(2)
of the Road and Rail Traffic Act, 1933, in England,
which reads, in its relevant part, as follows:-

“(2) In this Part of this Act the expression ‘goods
vehicle' means a motor vehicle constructed or adapted
for use for the carriage of goods, or a trailer so
constructed or adapted.”

The term “adapted”, which is to be found, also, in
our definition of a “goods vehicle”, has been interpreted
to mean not merely a vehicle which is suitable for use
as a goods vehicle, but, also, one altered so as to make
the vehicle apt (see, in this respect, French v. Champkin
[19201 1 K.B 76).

It follows from the above that it is inevitably necessary
to hold that regulation 12A amounts to an invalid way
of amending, by subsidiary legislation, a definition in a
Law, namely that of “goods wvehicle” in section 2(1) of
16/64, which envisages a goods vehicle being, inter alia,
a vehicle adapted for the purpose of becoming such a
vehicle and does not introduce any requirement that
such vehicle should be newly built and unused.

For all the foregoing reasons I find, as already indi-
cated, that regulation 12A is invalid and, therefore, the
sub judice decisions, challenged by the present recourses,
have to be annulled,

Before concluding I must point out that in view of
the provisions of Article 146.4 the outcome of these
recourses is only the annulment of the decisions challenged
thereby, and not directly, also, the annulment of the said
regulation 12A, even though it was found to be invalid,
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by this judgment, in the course of determining these re-
courses.

Bearing in mind the nature of the issues raised in these
proceedings I have decided not to make any order as
to costs.

Sub judice decisions annulled.
No order as to costs.
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