CASES

DECIDED BY

THE SUPREME COURT OF CYPRUS

IN ITS REVISIONAL JURISDICTION AND IN ITS
REVISIONAL APPELLATE JURISDICTION

[HaDJ1aNASTASSIOU, J.] 1972
Jan. b

IN THE MATTER OF ARTICLE 146 OF THE 1HE POLICE
CONSTITUTION ASSOCIATION

AND OTHERS
THE POLICE ASSOCIATION AND OTHERS.
v,

Applicants, REPUBLIC
(MINISTRY 0OF
and INTERIOR AND

ANOTHER)
THE REPUBLIC OF CYPRUS, THROUGH
THE MINISTRY OF INTERIOR AND ANOTHER,

Respondents.

(Cases Nos. 327/69. 334/69 & 335/69).

Recourse under Article 146 of the Constitution—Time—
Article 146 3—Omission in the sense of Article 146.1--
It denotes an omission to do something reauired by law,
as distinct from the non-doing of a particular act or
the non-taking of a particular course when such non-
action is the result of an exercise of a discretion—It
presupposes that no action has been taken by the admini-
stration in the matter in question—Stoppage of payment
of extra-duty allowance to members of the Police Force—
Effected by means of a circular letter of the Commander
of the Police—Not a case of continuous omission but
a ‘decision’ in the sense of Article 146.1 of the Consti-
tution—Which decision can only be challenged by a
recourse for annulment within the time limit of 75 days
provided by paragraph 3} of that Article 146.
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Circulars—Government circalars—They may contain  decisions
of an executory nature and, thus, become the subject of a
recourse for annulment under Article 146 (supra)—
Circular letter by the Commander of Police effecting
stoppage of payment of extra duty allowance to members
of the Police Force—It contains a decision of an
executory nature because it infringes the applicant's rights
protected by the Police Regulations.

Executory act—As distinct from a merely confirmatory act—
An dct confirming a previous one may under certain
circumstances become an executory act—New enquiry—-
When does a new enquiry exist.

In these proceedings the sole question raised as a preli-
minary point of law, is whether the recourses have been
made after the pericd of 75 days provided for in paragraph
3 of Article 146 of the Consti‘ution had expired.

The applicants claim in these recourses that the refusal
or omission of the respondents to pay them an allowance
for extra duty as from the period of July 8, 1964 dll July 22,
1966, in accordance with the Police (General) Regulations
1958. is illegal.

The Court dismissed these recourses on the sole ground
that they have becn made long after the period of 75 days
provided by Article 146.3 of the Constitu'ion had elapsed.
The facts sufficiently appear in the judgment of the learned
Judge.

Cases referred to:

Hassan Mustafa and The Republic, 1 RS.C.C, 44,

Elent Vrahimi and Another and The Republic, 4 RS.C.C.
121. at p. 123;

Sophocles Demetriades and Son v. The Repnblic {1968)
3 CLR. 727, at p. 734;

Turhan M. Oztwrk and The Republic, 2 R.S.C.C. 35.
at p. 41:

Vafeadis v. The Republic, 1964 C.L.R. 454, at p. 460:

Mouwrtouvanis and Sons Ltd. v. The Republic (1966) 3
CL.R. 108, at p. 124;



lucovides v. The District Officer (1966) 3 C.L.R. (9,
at p. 195;

Loizides and Another and The Republic, 1 R8.C.C. 107,
Varnava v. The Republic {1968) 3 C.L.R. 566, at p. 575.

Recourses.

Recourses against the refusal of the respondents io
pay to applicants an allowance for extra duty as from the
period of July 8, 1964 till July 22, 1966, in accordance
with the Police (General) Regulations, 1958,

L. Papaphilippou, for the applicants.

K. Talarides, Senior Counsel of the Republic,
for the respondents.

Cur. adv. vult.

The following judgment was delivered by :-

Hapnanastassiou, J.: In  these proceedings the
sole question raised as a preliminary point of law, i
whether the applications before me have been filed in this
Court after the period of 75 days, provided for in
paragraph 3 of Article 146 of the Constitution.

All applicants, who are members of the Police Force
of Cyprus, claimed, in thesec recourses, which have been
heard together because they relate to the same legal and
factual issues. that the act or omission of the respondents
to pay them an allowance for extra duty as from the
period of July 8, 1964 till July 22, 1966, in accordance
with the Police (General) Regulations 1958, is illegal,

Just before Christmas Eve of 1963, Cyprus found
itself in the midst of intercommunal troubles, and 1 think
the present letter, I am about to quote, under the heading
“Subsistence and Extra Duty Allowance”, dated February
3. 1964, (exhibit 23), addressed to all Divisional
Departmental Commanders, by Mr. Antoniou, the Ag.
Commander of the Gendarmerie. makes the position
clear without any further reference on my part as to the
facts which brought about the unfortunate events in
Cyprus.
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“In view of the present Emergency, as a result
of which members of the Force are being employed
or retained beyond their normal period of duty,
at an average of I6 to 20 hours daily, I have
suggested to Government that it would be fair and
reasonable for a commuted allowance at the rate
of £2 per week to be paid to each such member
of the Force to cover both subsistence and extra
duty allowances, in accordance with Regs. 15(3)(d)
and 29(3)(a) of the Police (General) Regulations.

2. Government has approved the above sugges-
tions wef 21.12.63. Arrangements will, therefore,
be made for the payment of this commuted allowance
to all eligible members of the Force. Officers who
work extra hours for less than a week may draw
subsistence allowance at the rate of 250 mils per
day.

3. It is pointed out that the payment of this
commuted allowance is in liew of the normal
subsistence and extra duty allowances, and these
allowances should not be paid to any member who
will receive the commuted allowance. In exceptional
and deserving cases, however, where you feel that
the payment of subsistence allowance at the usual
rates should be made, the claims should be forwarded
to this HQ for consideration.

4. Information Service personnel now drawing
both the plain ciothes and detective allowances
will continue to do so and will not be entitled to
receive the commuted allowance of £2.— per week.
The remaining members of the Force now employed
in uniform, including those in the Aliens and
Immigration and the CID will be paid the commuted
allowance of £2.— per week if eligible, in which
case no plain clothes and/or detective allowance will
be paid to any of them wef 1.2.64.

5. It is again emphasized that the payment of
this commuted allowance is nor automatic but it
will be paid in cases where members of the Force
have worked extra hours or have been retained
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beyond their normal period of duty in accordarce
with regulations. A record should, therefore, be
kept at each station, post or branch showing the
working and stand-by period of each individual in
support of claims for commuted allowance.

6. Both this commuted allowance and the payment
of subsistence allowance at the rate of 250 mils
per day, where applicable, will be charged 1t
Head 34A Gendarmerie, Sub-Head 1, Personal
Emoluments, as shown below :

(a) Payment of these ailowances will be made on
the enclosed pro-formas in quadruplicate and
forwarded to this FHQ in triplicate and scrutiny
before payment is effected.

{(b) Claims thereafter should be treated in the same
way fortnightly in arrear.

7. It is assumed that in certain Divisions certain
members of the Force were provided with food
contributed bv various institutions. In such cases
the men concerned will not be entitled to the
payment of these allowances for the period they
were provided with food. Where special arrangements
were made for feeding the men and the bills are
still outstanding the expenditure involved should now
be met from the allowances to be paid to the officers
concerned.”

Moreover, two days later, the Commander of Police,
on February 5, thought fit to circulate an almost identical
letter, HQ/159/8, to the same officers including the
Commandant PGTS, the Director of Information Service
and the Chief Fire Officer, under the same heading, viz.,
“Subsistence and Extra Duty Allowances” (see exhibit
24).

It is common ground that the Police Officers wno
had to carry out extra duties because of the troubles
in Cyprus, were paid a commuted allowance of £2.— per
week as from December 21, 1963, till July 8, 1964.
However, for reasons which would appear in a moment,
the Commander of Police (hereinafter called “the

S
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Commander™), issued on July 8, 1964 (exhibit 2), which

addressed to the Divisional/Departmental Police

Commanders. It reads :

“THE FLAT RATE OF SUBSISTENCE AND
EXTRA DUTY ALLOWANCE AMOUNTING TO
£ PER WEEK AUTHORISED BY ME IN
ACCORDANCE WITH REG. 15(2)d) OF THE
POLICE (GENERAL) REGULATIONS TO
MEMBERS OF THE FORCE CONSTANTLY
PERFORMING EXTRA DUTY WILL CEASE
REPEAT WILL CEASE WITH EFFECT FROM
8.7.64.

2. MY CIRCULAR LETTER HQ/159/8 DATED
5.2.64 ON THE SURBJECT SHOULD THEREFORE
BE REGARDED AS CANCELLED.

3. SUBSISTENCE ALLOWANCE IN DESERVING
CASES MAY HOWEVER BE PAID BUT CLAIMS
SHOULD BE SENT TO FORCE HQ FOR
SCRUTINY AND APPROVAL. THIS WILL BE
VERY SPARINGLY GRANTED.

4. THIS MEASURE HAS BEEN NECESSI-
TATED OWING TO GOVERNMENT FINAN-
CIAL STRINGENCY AND IT IS EXPECTED
THAT EVERY MEMBER OF THE FORCE WILL
SHOW UNDERSTANDING AND SACRIFICE THIS
SMALL EXTRA ALLOWANCE IN THE COMMON
EFFORT TO HELP OUR GOVERNMENT MEET
HER HEAVY FINANCIAL COMMITMENTS DUE
TO THE PRESENT EMERGENCY.

5. CI1D. MEN WILL CONTINUE TO BE
EMPLOYED IN UNIFORM AND NO UNIFORM
ALLOWANCE WILL BE PAYABLE BUT THEY
WILL CONTINUE DRAWING THE DUTY
ALLOWANCE ()

6. LETTER FOLLOWS.”

Then, on July 14, 1964, the Commander, because he
has promised, in paragraph 6 of his circular letter (exhibir
2), under the heading “Subsistence and Extra Duty
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Allowances”, circulated a letter (exkibit 3), to the same 1972
. . . Jan. 5
officers, which is in these terms: -

“ THE POLICE
Please refer 1o my letter of even number dated assoctarion

5th February, 1964, regarding the payment cof AND OTHERS
£2 per week in the form of subsistence allowance V.

to members of the Force who werc being employed  repusnic
or retained for duty beyond their normal period (MINISTRY OF

INTERIOR AND
of duty. ANOTHER)

2. The payment of this allowance will cease :s
from 8.7.64, but subsistence allowance in deserving
cases may however be paid in accordance with
the provisions of regulation 29 of the Police (General)
Regulations.

3. Any such claims should however be referred
to this Headquarters for scrutiny and approval before
" payment is effected, which will be granted very
sparingly.

4. This measure has been necessitated owing to
Government financial stringency and it is expected
that every member of the force will show undei-
standing and sacrifice this small extra allowance
in the common effort to help our Government to
meet her heavy financial commitments due to the
present emergency.

5. CID. men will continue to be employed in
uniform and no uniform allowance will be payable
but they will be allowed to draw the duty allowance
for which you should let me have a detailed list
of those affected.

6. The Director of the Information Service
should submit a revised list of personnel required
to work in plain clothes and are recommended to
draw the duty and/or plain clothes allowance.”

In the light of these developments and, as apparently
the members of the Police Force were feeling aggrieved
because of the stoppage of the commuted allowance of
£2,— per week, on October 5, 1964, the Police Associa-
tions established under section 52 of the Police Law,

7



1972
Jan. 5

ITHE POLICE
ASSOCIATION
AND OTHERS

V.

REPUBLIC
(MINISTRY OF
INTERIOR AND

ANOTHER)

Cap. 285, convened a meeting and discussed the question
of extra duties. An extract from the minutes (exhibit 5),
is as follows :

«Ofpa - "Ynepwpior

'H avrinpoowneia Tiic [upocBecTtikic unnpesioe,
unéBoiev npdc TV Shopérmiav T6 Bfpa  Unepuwpiv
o Qv ¢£nwpoprioBn TO odpo ToUTO EvEKEV THAC
ExTOKTOU KATOOTAOEWC.

'H oMoptAeia dnegaoiosy Onwe oudnmion 1O -
nepBev O4pa év ouoxemop®d pE Tic Gnepwpiec O @v
tmBapiven Td "AoTuvopikdv Zdpa we olvolov oup-
nepidauBavoptvne kai tic flupocBeoTikfc.

‘H oAopéheia 6Bev ancgpdoiosvy katd nAsioyne@iav
(27 ungp évavrm 2 kard) énwe UNoBAAn eichynoiv
eic v dppodbiav dpxiv va €Eedpn Tpdnov EhaTTw-
OEWC TV UNEPWPIGHVS.

(“Subject .- Overtime duties.

The delegation of the Fire Brigade submitted to
all the members the subject of overtime duties with
which the Force was burdened due to the emergency.

All the members decided to discuss the above
subject in conjunction with the overtime duties with
which the Police Force was burdened as a whole,
including the Fire Brigade.

All the members decided by majority (27 voting
for and 2 against) to submit to the appropriate
authority submissions in order to find out a way for
reducing the overtime duties”).

On the following day, the Secretary of the Joint
Committee of the Police Association, (hereinafter called
“the Secretary”) had addressed a letter to the Commander
over the question of extra duties, attaching also a copy
of the minutes of their meeting (see exhibir 4).

On October 12, 1964, the Commander in reply to the
Secretary had this to say in exhibit 6:
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«'Ynepwpia 1972

Jan. 5

‘EniBupd Onwc yvwpiow Afyiv  EmcTOARGC  fpe- -

popnvice 6.10.64 &4 Thce onoiac SicBiBadeTal Avri-  THE POLICE
: _ . N . ASSOCIATION

ypagov danogpdoswe TG dGAopeleioc ToD ZuvOEOWOU  snp oTHERS

£€ni ToU dGvwt Béparoc, nAnpogopd B Opdc BT A6-

Yw TAG Ev T viow €nmKparolone KaTAOTAOEwWC KAai

- . . _ - . REFUB

TWv avaguoptvwv noikiMwv  Onnpeciwv v/ CA- (MINIS‘:IJ'RI;’ICOF

otuvopikn) Auvaupic efvar émigopTiopévn vé ExTeAéon, INTERIOR AND

Oépara ¢ A naparacic Tav @piv Epyaciac, f v ANOTHER

nepévraoic kai yevikd aqi avnfodtnrec Bewpolvra

g&v RrOpoic yohainoic e Gnopairnra goivopeva Ond

Twv EvreTaApgvwy BiIG4 TV Tpnoiv Tic TaEewe kai

v dapdieiav tic MoAreiac. Eivar 8¢ xkabikov TAC

‘Agtuvopioc @c kai novroc voulpogpovoc noAitou

onwe pf @eidopevos Xpovou KOi QUUQEPOVTWY OU-

BaAAc xkatéd Buvauv gic TAV KataTpdnwaoiv TOV U-

novopeutdv ToU Kpdrouc.

V.

2. 'H KuBtpvnoic avnAngbeioa 16 €mTelodpevov
ond Ttic ‘Aotuvopiac Unépoxov £pyov €veékpive kar
apyfiv v karaBoAnv évdc wkpod ¥pnuatikod Yo-
pnyfuaroc Bi1d TAv kaAupwy pépouc TlV anapaith-
Twv dropikav £560wv aGmiva cuvenggepe pla  Kara-
oTOoIC nNOpaTeTauévoy ouvaysppold, kai 1o onoiov
kareBaAkero &' Gpketov xpovikdv diaornpa. MR bu-
vapévn Opwe v' avBeEn sic v karaBoAlv ToU Eni-
doéuaroc TouTOU, AbGyw TOV GAAMpv dnapaiThTwv Kai
ooBapwtépwy tEObwv, Dittake THV Gnokonfv  TAC
karaBoAie ToUTou.

3. Rap’ Shov 6T dvayvwpliderar nAgpwe A ouve-
XAC napakpétoic peAdv THc Unnpeoioc gic  Tolg
Tonouc Thc épyaciac Twv, é&v TolTolc BEv SUvapal
va npoBm eic v xoAdpwoiv ToD pETPOU TOUTOU,
AMyw TV Und TRc ONnpsoioc GnorToupEvwy  Gvay-
KV,

4. MapakadcicBe B Onwe @épnTe 76 Gvwd eic
yvipolv dAwv TV peAQV Tol Zuvdiopounr,

{"Overtime duties

I wish to acknowledge receipt of the letter dated
the 6.10.64 forwarding copy of a decision of all
the members of the Association, on the above
subject, and to inform you that due to the prevailing
situation in the Island, and the various duties that
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the Police Force is being burdened to perform, matters
such as the prolongation of hours of work, over-
strain, and genetally the controversies, are considercd
to be, during hard times, essential qualifications by
those entrusted with the keeping of the peace and
the security of the State. It is the duty of the Police,
as well as every law-abiding citizen, that, regardless
of time and interest, should contribute within their
power to thz defeat of those who undermine the
State.

2. The Government having appreciated the excellent
task exhibited by the members of the Police has
approved in principle the payment of a small monetary
allowance to cover part of the essential personal
expenses which were necessary due to the continued
state of alert, and which was paid for quite a long
pericd. However, the Government, due to the other
necessary and serious expenses, being unable to stand
the payment of such allowance decided to discontinue
its payment.

3. Although it is fully acknowledged, the fact
that members of the Force are retained at their places
of work continuously, nevertheless, I cannot proceed
to the relaxation of this measure, due to the exigencies
of the service,

4. You are Kkindly requested to bring the above
to the knowledge of all members of the Association”).

It is observed that in this exhibit the Commander, in
effect, in his reply was telling the police association that
he was unable to relax his instructions for extra duty
because of reasons of necessity due to cmergency. He
further requested that the contents of his letter should be
communicated to all members of the police association.

Pausing here for a moment, I consider it incumbecut
on me to express also my appreciation for the excellent
work carried out by members of the police force during
the tragic days of Cyprus; and to express the hope that
the police association will continue, not sparing any
efforts and, responsibly in full co-operation with the
appropriate authority to find ways and means to improve
the conditions of service regarding the whole force.
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However, it would be also desirable in my view, that the
Government should not only express its appreciation,
but to show more understanding and try through the
machinery of negotiations to put its recognition into morc
practical effect in the interest of all concerned. Needless
to add that the Police Regulations need a lot of amend
ments to meet the present day realities.

The matter, however, even after that letter (exhibit 6),
continued to worry the police association, and on
January 30, 1965, again the Secretary wrote to thc
Commander (ex/iibit 7), requesting him to re-examine the
question for extra duty and to find ways and mecans to
sutisfy the members of the police force.

On February 11, 1965, Mr. Antoniou, on behalf of
the Commander, in reply to the Secretary on the question
of extra duty, said in exhibit 8 that, the present conditions
did not justify the relaxation of the extra duties carried out
by members of the force. However, again it appears thar,
the matter has not been forgotten by the police association,
and an extraordinary meeting was convencd on June 11},
1965, in order to discuss the same pressing question of
cxtra duties. On June 18, 1965, the Secretary wrote 1o
the Commander (exhibit 9), putting forward the reasons
of the decision reached at the meeting, and in paragraph
5. he has concluded as follows :

«5. 'Ev  téAet & Zovdeopoc AapBavawv o’ dyv
Thv ednpepiav TOV AgTUVOMKDV Kai TAv npodoniav
TV £k TOv Kavoviopwv TARc 'Aovuvopiac  aGnoppe-
cuoWv JIKawpaTwy Twv napakaAei Opac dnwe npo-
8Are eic Tde dvaykaiag BiguBeTAozic olTwe ®OTE
dotuvopikoi  xai  nupooBéorar  épyalovrar  E@eEic
ouppwvwe To Kavoviopol 15 Ttiv nepi "AgTuvo-
piac (Mevikdv) Kavoviopiv kai  éav  Bewpeiral
EI0ETI OxONIPovV KOi Gvaykoiov Oi doTuvopikoi kal ol
nupogBéoTon  vd  £EakohouBnoouv  vh  épydlwvrar
unepwpiot TOTE i npovolal Tok Ev Adyw Kavowi-
opou £qappoctolyv nAjpwe.»

(“5. Finally, the Association taking into consideration
the welfare of the members of the Police and the
safeguard of the rights emanating from the Police
Regulations requests  you to make the necessary

11
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arrangements so that the members of the Police and
the Fire Brigade should work henceforth, in accordance
with Regulation 15 of the Police (General)
Regulations and if you think it fair and reasonable
that the policemen and firemen should continue
working overtime duties, then the provisions of the
said regulation to be fully applied”).

There was further correspondence between the
Commander and the Police Association as well as with
the Director-General of the Ministry of Interior, who was
informed about the complaints of the Police Association
on the question of having to work overtime. And, on
July 18, 1966, Mr. Antoniou, on behalf of the Commander,
addressed a letter to the Director-General putting forward
the complaints of the Police Association and in paragraph
5 he says in the clearest language—(exhibit 13) paragraph
5 (a) and (b}:

«5 (a) Thv karaBoAiv £mdéparoc unepwpi@v sic
Sikaiohoynpévac nepINTWOEIC  Oupg@VvwWwe TV  Ka-
vOvIOuDV

{8) Tov nepioplopdv TV @GPV Epyaciac eic TO
xavovikov eBbopabigiov wpaplov pé dhac Tac npoc
TOUTO EMINTWOEIC.»

(*5(a) The payment of extra duty allowance in
deserving cases, in accordance with the regulations,
or

(b) the limitation of the hours of work withia
the regular weekly schedule of work with all repar.
cussions as a result”).

There is no doubt that in both letters, exhibits 9 and 13,
both writers had in mind the same pressing question that
when members of the Police were called upon in the
future to carry out again any extra duties then in each
case the Police Regulations ought to have been followed
regarding the allowances to be paid but nothing was said
about thc retrospective payment of the commuted
allowance.

On July 20, 1966, the Director-General of the Ministry

12



of Interrior, fully realising the difficulties of the Police J1a?‘725
Force, in reply to the Commander had this to say in =
exhibit 12 : THE POLICE
ASSOCIATION
«~Evetdhnv Bnwe avapepBid sic  THY  EnioTohjy AND OTHERS
oac Un' "Ap. 159/8 ruepounviac 18.7.66 kai va odc v.
ninpogopiicw Om f KuBépvnoic ekmpd nAdpwc T wkepusLc
gpyov Thc ‘Aotuvopiac (¢ koi Tac Suckohiog &r. (HINISTRY OF

I . o - INTERIOR AND
vac olTn avnigeTwniZer p& TAV nNapoloov Karagraov. ANOTHER)

2. Ai dnepwpian TV "AoTuvopikdv  kai  Ta éni-
poxBa koBrikovrd Twv 4aneréAecav npoopdTwe  dav-
Tikeipevov peAétne und TRe KuBepvrioewe npdc Tov
oxondy dnwe alindf A &piBunmikhy Suvapic Tic ‘Aotu-
vopiac. 'EAniderar &7 Aiav npocex®c 1 KuBépvnowe
84 4dncpacion £ni Tol Béparoc TolTOU ONb6TE A KO-
Taaraoic B6a GeAniwdn.

3. 'Ev 7@ perafl eionyoupefa Onwc ai Qpar £p-
yooiac Tiv AoTuvopik®v T@OV  ENQOPTIgHEVWY e
kaBAikovra gic onueia éAéyyxou, ariva eival kai 16
nhéov Enipoxba eic wpoptva £€E qiTdv, nepiopabo-
o gic 4 avri Tov ouviBwv 8 wpov, Tdc B8 Onoloi-
nouc dpac epydwvrm eic dAha dAiywTepov konia-
onikd xaffxovra, Todta Bda  dpn  Siawhoynuéva
napdnove.

4. 'Ev déyer TAc napaypagou BUo OavwTépw TO
"Ynoupyeiov BEv @povei dn dikaioAoyeitar /4 npow-
Onaic Too ZnvApatoc Tic nAnpwpic Onepwpidv, ai
dondvar TWv oOnoiwv eivan, e yvwpilete, Gnépoyko,
xat Extoéc TAC duvardTnroc TR Kubepvioswc v
avarkdaBn. Té yeyovée Om wikpoc GpiBudc UnoAAnAwv
GMwv Tunupdtwv nAnpwverar (ngpwpiac Sév  eivar
apreTOV va Siwaiohoyl] napoyoiav yeraxeiptov.»

(“I am directed to refer to your letter No. 159/8
dated the 18.7.66 and to inform you that the Govern-
ment appreciates fully the work of the Police Force
as well as the difficulties encountered by it due to
the present emergency.

2. The overtime duties of the members of the
Police and their heavy duties have been recently
the subject of consideration by the Government with
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a view to increasing the strength of the Force. It
is hoped that the Government will very soon decide
on this matter, when the situation will improve,

3. In the meantime we submit that the hours of
work of members of the Force burdened with duties
at checking points, which are of the heaviest tasks i
some of them, should be limited to 4 instead of the
usual 8 hours and to work the remaining hours in
lighter duties. This will remove genuine complauits.

4. In view of paragraph 2 above thc Ministey is
of the opinion that the subject of the advancemen:
of the subject of the payment of extra duty allowance
is no longer justified, thc expenditure of which is.
as you know, very heavy, und not within the pnwers
of the Government to undertake same. The fact that
a small number of officers serving in other Depar:-
ments is being paid overtime allowance is not encugl
to justify thc same trcatment”).

Apparently, as a 1esult of the correspondence I have
just read and because the position in Cyprus had in the
meantime improved, no cxtra duties werc assigned 1o the
members of the Police Force as {rom July 22, 1966, aml
for a period of nearly three years nothing more was
heard regarding the past payment of the commuted
allowances of £2 per week.

However, this question was again discussed at a meeting
of the Police Association on January 24, 1969, and on
April 18, 1969, and on May 19, 1969 thc new Secretary,
Mr. Karaolas, wrote o the Commander, exhibit 14,
attaching also exhibit 15, which is an application form.
Exhibit 14 reads as follows :

«[AAnpogop oOpdc ém 76 we aGvw Bepa guveln-
Min 0nd The MiktAc ‘Emtponic Tdv Tuvdéopwv
TV katwtépwv TaEewv TAC AoTuvopiac  gic TdC
ouvebpioc TAc 24.1.69 xai 18.4.69.

2. Karoniv yvwypatetoswe To0 Nomkol ZupBou-
Aov TOO Zuvdbéopou anegociofn dnwe E£xkooTov ug-
Aoc TRc Auvduswc TO Onoiov Biaprolonc THC @c
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dvw nepiddou  Eipyaobn  Onepwpiac  OnoBdAn  xa-
TAGTACIV TGOV UNEPpWPIY Tou npdHc NANPWHAV oup-
pwvwe TAC £moToAfe Tou Ynoupyeiou Qikovopikdv
371/59 apep. 27.1.64 kai Tov nepi "Aot. Kav. 15(3)
kai 29(3} (a).

3. 'H danogaoic adrn Ang £koivonoibnp npoc Ta
MEAN TAC "AoTtuvopikic Auvapewc kateniv SiamoTw-
gewc O TO napexdpevov &' Ungpwpiac £nidopa éx
£2.— €Bdopadioiwe €nauce nAnpwvopevov and THC
8.7.64 ovpguvwe Oiatayiic Apx. 159/8 nuep. 14.7.64
kab ov xpovov 1 'AgTuvopia cOpIOKETO guveX@C E€iC
nAApn ouvayepuov kai Ekagtov péAoc  eipydleto
unepwpiac we kai npotepov, E£motoAl  "Apx. Ap.
dok. 159/8 nuepounviac 22.7.66 we kai f Ond TOV
id1ov "Ap. ®ok. £moToM} Ruepounvioc 18.7.66 To0
‘Apxnyod npoc 16 Ynoupyeiov ‘EowTepik@v kai A zcic
alThv andavrnoic Tou "Ynoupyeiov 'Ap. Pax. 228/60/11
npep. 20.7.66 civar OXETIKA.

4. Té ouvnupévov Evrunov csival ¢ TONoc daiTHOE-
we domic 84 0noBAndf U’ évoc  £kAGTOU TOV ME-
Adv Thc Auvapewc 814 Tée Ongpwpiac TAS npoova-
pepbeione neprddou. »

(“I inform you that the above subject was discusscd
by the Joint Committee of the Associations of the
lower ranks of the Police at their meetings of the
24.1.69 and 1%.4.69. '

2. After legal advice from the legal adviser of the
Association, it was decided that each member of
the Force who, during the aforesaid period worked
overtime, should submit a statement of his hours of
overtime duties for payment in accordance with the
letter of the Ministry of Finance No. 371/59, datell
the 27.1.64 and the Police Regulations Nos. 15(3)
and 29(3)(a). .

3. This decision has been communicated to all
members of the Police Force after it was ascertained
that the extra duty allowance of £ 2.-, weekly, ceaseil
to be paid wef. 8.7.64 in accordance with the
Commander's letter No. 159/8 of the 14.7.64, at
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a time when the Police Force was in a state of fuli
alert and ecach member worked overtime, as earlier
on ; Commander’s letter No. 159/8 of the 22.7.66
as well as letter dated the 18.7.66 under the same
reference addressed by the Commander to the Ministry
of the Interior and the reply to it of the Ministry
under Reference No. 228/60/11 of the 20.7.66, refer.

4. The attached proforma is the specimen of the
application which will be submitted by each member
of the Force for overtime duties relating to the afore-
said period™),

On May 28, 1969, Mr. Antoniou thought fit to place
before the Director-General of the Ministry of Interior
the views of the Police Associations and had this to say
in exhibit 18:

«'AnooTEAAW npoc UHETEpav EvnuEpwolvy  avTiypa-
pov emotoric Tod [lpoppatéwe To0  Zuvbeopou
"AoTtuvopiac Konpou év oxéoel npoc Unespwpiac €p-
vaoBeicac Ond peAdv tol Zuvbiéopou kard THv ne-
piodov ano 8.7.64—22.7.66, wc ki TAC ouvanogra-
Agignc évrinou aitAgswe TV Onoiav  AToipage O
Z(vdeopoc.

2. 'Qc yvworov 10 £k £2.— eBbouadioiwc £nidopa
& Unepwpioc £nAnpavero and 21.12.63 péxm 7.7.64
ére 1 KuBfpvnoic Adyw oikovomkijc neptoudroyitc
ansgdoioe v diakonfiy TouTou. Xuvapic €Eeboddn
TOTE OXETIKA €ykUkAloc — 'Apy. 159/8 Auep. 14.7.64
avriypagov TAC _Onoiac Exkoivonomfn Opiv — gic
Tv oOnoiav davagéosTo 6T dvepdvero and ndvrac
én 84 énedeikvuov karavonoiv kai Ba €BuciaZov TO
énidopa xapiv TthAc yevikhc npoonabBeiac B évioxu-
oiv Tic KuBepvioswe va dvrencEéAOn eic Tac Ba-
peioc oikovomkdc avaykac ditivec £a3nuioupynBnaoav
Adyw Thc kotoorGoswe. Oudepia Sapaprupia One-
BAABn petd v Ekdoowv kai Kukhogpopiov TAC npo-
avagepleionc sykuxiou.

3. "Apketd péAn Tic Auvépswe Exouv Adn oup-
nAnpwaoer kai UnoBaAesr npdc gpt THY dvw avagepo-
pévnv  Evrunov ditnowy, B1° avadpopikAv  nAnpwuiv
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vnepwpidv. "'Agol éheyxBolv B4 danoovaholv npocg J19725
opac bia nepaitépw peAétnv kai andgaciv.» an

: o . ) ) THE POLICE
{*I am sending to you herewith for your information associamion

copy of the letter of the Secretary of the Cyprus AND OTHERS
Police Association in connection with overtime dutics V.
worked by members of the Association during the  rerusuic
period 8.7.64—22.7.66 as well as the enclosed QATUSTRY OF

o INTERIOR AND
proforma prepared by the Association. - ANOTHER)

2. As you know the weekly amount of £2:.— being
extra duty allowance, was paid for the period from
21.12.63 to 7.7.64 when the Government decided
to discontinue payment due to financial stringency.
In this connection a circular was issued — No.
159/8 dated thc 14.7.64 copy of which was sent
to you — in which it was stated that it was expected
by all that they would show appreciation and wouid
sacrifice the extra duty allowance for the general
- effort of  reinforcing the Government to meet the
great financial difficulties which were created due
to the emergency. No protest was lodged after thc
issue and circulation of the above circular.

3. A great number of the members of the Force
have already completed and sent to me the above
proforma, for the payment of the allowance
retrospectively. After they are scrutinised they will
be forwarded to you for further consideration and
decision™).

Op June 7, 1969, Mr. Antoniou on behalf of the
Commander in reply to the Secretary, said in exhibit 19 :-

«'Ev oguvexeio TRC £moToARC pou und TOV auTov
we dvw Ap. 9., quepopnviac 26.5.69, nAnpogopeicls
dn avriypagov Tic émgroAfjc gac on’ ap. ¢. TAK.
3, Auepopnviac 19.5.69, &v oxéoer npdc Té Unepbev
Btpa, dneordhn eic Tov levikov AwuBuvriv "Ynoup-
velou 'Eowrtepixdv, doTic napéBeos TV KatwiEpw
andvrnaiv :

“Apxnydv 'Aotuvopiac,
‘EvetrdAnv vd avapepbBr eic TAV  énioToMiv 0ug

17



1972
Jan. §

THE POLICE
ASSOCIATION
AND OTHERS

V.

REPURLIC
{MINISTRY OF
INTERIOR AND

ANOTHER)

on’ ap. ®ax. 159/16 kai nuespounvicy 28nv Maiou
1969, év oxéogt npoc v  npodbeciv  peAdv 1ol
Tuvdbéopou "Aoruvopiac Korpou &Snwc unoBdiouv
aitnciv 814 v avabpouikiv  nAnpwpniv  eic al-
ToUC Unepwpi@v, kai vd odc nAnpogopricw O
TO nepiexduevov TRe v Adyw £moroAic oac £on-
perdn Und  Tol  ‘Ynoupyoil ‘Eowrteptkiv GoTic
gpovei 611 Bd f[ro Aiav Aunnpdv &id Ta pEAn TiC
‘Aoctuvopiac vé npoBolv eic TOlGlTNVY EvEpyEIaV s,

(“Further to my letter of even number dated the
26.5.69 you are hereby informed that copy of your
letter No. ¢. ZAK. 3 of the 19/5/69, in connection
with the above subject, was sent to the Director-
General of the Ministry of the Interior. who replied
as follows®:- -

‘Commander of Police,

1 am directed to refer to your letter No. 159/16
of the 28/5/69, in connection with the intention
of members of the Police Force to submit an
application for the retrospective payment of extra
duty allowance, and to inform you that the contents
of the said letter were noted by the Minister of the
Interior who is of the opinion that it is highly
regrettable for members of the Force to proceed to
such an action’™).

It is to be observed that on this exhibit there appears
a long note made by Mr. Antoniou on the 9th of the
cme month to the effect that he saw the members of the
Joint Committee in his office and that hc explained to
them their position with regard to the payment of extra
duties to members of the Police Force.

On June 11, 1969, the Ag. Commander addressed 3
letter, exhibit 17, to the Police Divisional Commanders in
these terms :

«Qc yvwotdév katoniv  anopdocwe TR MixTic
‘Emirponiic tod Zuvbéopou 'AcTuvopiac ouvenAnpw-
8noav kai dansotaAnoav péow Oplv gic 1O "Apxn-
veiov Und dpketdv peAv  Ttol  Zuvdéopou cibikai
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npoc Tolro &vrunol githoeic BIG aGvadpopikiv NAn- 1972

, - . s . . , Jan, 5
pwHAV URepwpi@v we npoc Mv we Gvw davagepo- .
HEvnv nepiodov. THE POLICE
ASSOCIATION
2. Ai anograleigal aimjoeic EmoTpégovrar @dg  AND OTHERS
iva alrar énavunoBAnBoilv &gol nponyoupevewe £- v.
AeyxBolv U@ Updv npoc dianictwov kai émBebai- REPUBLIC

- - . .y : . (MINISTRY OF
wav § dAlwc Tv év auTaic GVAQEPOUEVWYV  OTOI INTERIOR AND

XEiwv, . ANOTHER)

3. Al aitioeic peAdv aniva kara TRV didpkeiav
THC UNd Aavagopdv nepidSou UNNPETOUV Eic ETEpAY
‘Enapxiav 8éov énwec anootahoGv eic ThHv Actuvo-
piknv AigdBuvoily énou eipyadovro Hid TAv diefa:
yoyllv Tol vevopiopévou EASyXou kai TV OXETIKAY
gmBeBaiwoiv. Karonmv toltou va émorpagoiv gic
™v "AotuvopikAv AievBuvawy  dnou  Ekagtog TRV
aitnT@v vov unnpetei o1 va unoBiAnBolv petd Twv
vnodoinwyv aitioswy Tic Enapyiac.»

(“As you know after a decision taken by the Juint
Committee of the Police Association a great number
of the members of the Force have completed and
sent to Force HQs., through you. written applications,
prepared for this purpose, for the retrospective pay-
ment of overtime duties relating to the aforesaid

period. -

2. The applications already submitted are returncd
to you herewith so that they should bc submitted
afresh after they arce scrutinised and verified by vou
as to the information given therein.

3. Applications by members of the Force, who
during the material time served in other districts,
should bc forwarded to the Police Division in
which they served for verification. After this is
donc they :hould be returned to the Polize Division
where each one is serving at present so that they
should be submitted with the other applications of
the Division™).

On September 23, 1969, the Secretary addressed a now
letter (exhibir 20) to the Commander and said:

«2. 'O Zivdeopog eic THvV TeAeutgiav auTol TAKTI-

S
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kv guvedpiov The 5.9.69, dncgdoioe Onwe Bia 1O
Btua riv Unepwpi@v karatebi npooguyl eic  TO
‘Avioratov  Aikaotipiov.

3. 'Eneidfy 4vmAguBavopeba o6m  eixare HiatdEe
myv Siekoywylyy épelivac Bid 1o ZAmua Tov Unspw-
pi@v npotod npoBipev el oiaobhnore évepyeiac,
napakodoidpev énwe yvwortonomdi Apiv 16 néplopa
TG TorauTnc Spedvnc we kai 4 Béorc Toh CApxn-
yeiou &ni Tol Znmjparoc »

(*2. The Association at its last regular meeting
of the 5.9.69 decided that =a recourse should he
filed in the Supreme Court in connection with the
subject of the overtime duties.

3. Whereas, we understand that you ordered the
carrying out of an enquiry in connection with the
subject of the overtime duties, we shall be pleased
if you Kkindly communicate to us the findings of
such enquiry, as well as the stand of the HQs. on
the subject, before we take any further action in
the matter”)

On September 26, Mr. Antoniou on behalf of the
Commander, in reply said in exh 21:

«3 Mepaitépw @pove OTi Hio NPocQUYR kKATd TO
napbv otdBiov Stv B4 sEunnpérter TG xahdc voou-
yeva ouppipovra Tic Auvauewe kal’ 3t iowe adm
va £dnuioupyer atudopaipav  napelnyioewe, Buvo-
peBa dpwe va ypnoonofjowuevy 16 BEua Unepwpl-
Qv e emuxeipnua did va Onoomnpi€wpev TAV vioBE-
mow 0nd Tic KuBepvioswe suvolkwrépwy  Opuv
unnpeoiac  Oudeic €€ Auav  dovaray  va ioxupiabi
& drav i Kinpoc ExivdlOveue kai 10 peéin Tic Av-
vapewe €xAnBnoav  Gnwe  npoggepouv Tac Gnnpe-
ciac Twv nNpdc GvriusTwmon TAc Toupkikic ‘Avryap-
giac Enpatav tolto anoBAsnovrec cic oiabinore oi-
KOVORIKG OQeAn Zuven®dc EGv TWPA NpPoOOPUYWHEY
gic 0 'Avararov Akaoripiov H1a ThHv  nAnpuwpnv
UREpwPIGV Unapxel TO &voexdpevov  va napeknyn-
Bopev kai olitw va  pedowpev 1O dyoc kAP TV
akiav 1iic cupBoAfc thic "AdgTuvopiac £ic TOV KOOV
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‘E6vikov "Aywva. O0bénote ¢ naTPIwTIONOC TOV HE-
Adv Tic ‘Aotuvopiaoc £Té0n &v apgiBdiw eipar BE
6£8aioc aT1 kai Gpeic dév Ba ABEAaTe va BewpnBolv
ai évépyeia pac @wc anoBAénouoar gic TRV MEiwov
ToG yoiTpou R ToU kahol dvopaToc TAGC Auvapewe.»

(*3. I am further of the opinion that the {iling of
a recourse at this stage would not serve the interesis
of the Force because it might create an utmosphere
of misunderstanding, but, we could however, make
use of the subject of overtime duties, an an argument
for supporting the adaptation on behalf of the
Government of better conditions of service. None
of us can allege that, when Cyprus was running
a danger and the members of the Force were called
upon to offer their services to face the Turkish
rebellion, have done so looking forward for any
financial gains. Consequently, if we file a recourse
in the Supreme Court for the payment of extra duty
allowance, we i1un the possibility of being mis-
understood and thus impairing the extent and value
of the contribution of the Police towards the common
National Struggle.  Never the patriotism  of the
members of the Police was doubted and I am certain
that you do not wish that your actions would be
considered as tending to impair the dignity or tie
good name of the Force™).

1 should have also added that the Police Association
had also addressed a submission (exhib. 25) to the Minister
of the Interior, regarding the payment of overtime from
the period of 8.7.1964—22.7.1966, and at page 4 letter
M had this to say:

«On "Aotuvopixoi dntodv  éniboua SiaTpogfic kai
touto ouxi Bdosi 100 Kavoviopold 29(3) (o) dAAé
ouvTpnuévov E£nidopa  Siatpopfic oupPWVWE  TOU
Kavoviopod 29(3) (5) fAroe £2— ¢B83opadicivg.»

{(“The members of the Police request the paymeat
of subsistence allowance and this not I accordance
with Regulation 29(3)(a) but a commuted subsistence
allowance in accordance with Regulation 29(3)(d)
ie. £2.— weekhh™).
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I think that I should have added—in order to complete
the whole picture—that in accordance with the evidence
of Mr. Karaolas regarding the purpose of the enquiry,
he admitted in evidence that the contents of exhibir 19
were correctly preseated by Mr. Antoniou in his hand-
writing. He further agreed that the said enquiry which was
carried out by the Divisional Commanders was made in
order to inform the Commander of the amount of extra
hours worked by members of the police force, in order that
the said -information would be placed before the Government
for the purpose of securing better terms during the
negotiations between the Government and the police side.
Moreover, in accordance with the evidence ot the same
witness, it is clear that because he was also the cashier
and he was paying the commuted allowance of £2 to
each police officer who carried out extra duties, when
stich payment was stopped, he would inform each member
who claimed from him the said allowance, of the decision
of the Commander. Be that as it may, the hearing of the
three cases started on March 2, 1970, and on November
16, both counsel agreed that the Court should decide liesi
the point of law rajsed in paragraph 2 of the opposition,
viz., that these recourses were filed out of time.

Counsel for the upplicants made three propositions to
which counsel for the respondent took exception. The
first proposition was that, these recourses have not been
filed oat of time and are not contrary to paragraph 3 of
Article 146, becausz there was a continuous omission on
behalf of the respondents to pay the commuted allowance
oi £2 due to each member of the police force. In support
oi his proposition he relies on the case of Hassan Mustafa
and The Repubic, {Chief Revenue Officer) 1 R.S.C.C. 44.

Before dealing with the submission of counsel, 1
consider it constructive to quote paragraph 1 of Article
146 which reads as follows :-

“The Supreme Constitutional Court shall -have
exclusive jurisdiction to adjudicate finally on a
recourse made to it on a complaint that a decision,
an act or omission of any organ, authority or person
exercising any executive or administrative authority
is contrary to any of the provisions of the Constitu-
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tion or of any law or is made in cxcess or in abuse
of powers vested in such organ or authority or
person.”

It is to be observed that the words “act or decision”
appearing in paragraph 1 of Article 146 have received
judicial consideration, and in Eleni Vrahimi and Another
and The Republic, 4 RS.C.C. 121 at p. 123, the Court
had this to say :-

“Without exhausting in full all aspects of the said
terms, a course which is not necessary in the
circumstances of this case. it is sufficient to state
generally that a ‘decision” or ‘act’, in the sense of
paragraph 146, must be such as would directly
affect a right or interest, protected by law of a
particular person ascertainable at the time of taking
such decision or doing such act.”

Regarding the word “omission”, which appears also in
the same Article of our Constitution, it appears that such
word denotes an omission to do something required by
law, as distinct from the non-doing of a particular act or
the non-taking of a particular course where such non-action
is the result of an exercise of a discretion. See Sophoclis
Demetriades and Son v. The Republic (1968) 3 C.L.R.
727 at p. 734. Again, an omission as envisaged in our
Article 146.1 presupposes that no action has been taken
by the administration in the matter in question. In Turhan
M. Ozturk v. The Republic, 2 RS.C.C. 35 at p. 41, the
Court had this to say*-

“If, due to the non-securing of the special absolutc
majority prescribed by sub-paragraph 3, a decision
in the sense of that sub-paragraph is not taken on a
particular question, then the result is that the Public
Service Commission has not been ablec to take a
valid decision in the discharge of one of its aforesaid
duties. Although the aforesaid result does not amount
to a valid decision of the Public Service Commission
in the sense of sub-paragraph 3, it is, nevertheless,
the outcome of action having been taken in the
matter, viz., the voting of the members of the Public
Service Commission in a particular way, and,
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therefore, it does amount to an act of the Public
Service Commission in the sensc of paragraph 1
of Article 146 {(hereinafter referred to as the act of
the Public Service Commission), and is not an
omission in the sense of the said paragraph.”

In Costas Vafeadis v. The Republic, 1964. CL.R. 454
at p. 460, the Court followed the principle formulated
in the Ozturk case, and had this to say :-

“It may be stated at thc outset that no question
of an omission can arise, becausc il is common
ground that there exists in .this case an express
refusal to transfer applicant, when the administration
reaches a negative decision on an application made
to it, this decision may be challenged as such by
appropriate proceedings, but it is not possible io
complain, at the same time, that such a course
amounts also {0 an omission of the administration,
because an omission, as envisaged under Article
146.1, pre-supposes that no action has been taken in
the matter.”

It may, of course, be necessary to distinguish. between
a decision and an omission for calculating the 75 days
time limit under paragraph 3 of Articlec 146, because in
the case of an act or a decision which has been published,
this period begins to run from the date of the publication.
1¢ not published, however, and in the case of an omission,
the said period of 75 days is calculated from the day it
came to the knowledge of the person making the recourse.
In the case of a continuing omission, relied upon by counsel
for the applicants, the said period does not begin 10 run
s long as the omission is continuing.

The facts which appear from the headnote of Mustaja
case supra, are that in November 1956, unknown persons
sct fire to applicant’s sheepfold at Morphou, destroying his
sheep and other property. In January, 1957, the District
Officer (then Commissioner) Nicosia, confirmed the list
prepared by the Mukhtar in accordance with the Recovery

‘0i Compensation for Injury to Property Law, Cap. 84,

but up to the date of the hearing of this case no warrant
was issued under section 4 of the Tax Collection Law,
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Cap. 329. The Court had this to say at p. 47 regarding
the question of omission :-

“The Court is of the opinion that the nature oi
the alleged omission in this case was such that it
continued after the 16th August, 1960, and could
be said to have continued till the date on which the
application was filed, and indeed, even till the date ,
of the hearing. Where the omission, therefore, as in
the present case, is of a continuous nature, and has
continued after the 16th August, 1960, and could
Court has jurisdiction to adjudicate on a recourse
concerning such a continuing omission  notwitn-
standing that 1the omission originally commenced
prior to the 16th August, 1960.”

Later on they said :-

“Once the Court has come to the conclusion that
the alleged omission in question could be said to have
continued up to the date of the hearing there. can
be no question of the application being filed out
of time under paragraph 3 of Article 146.”

In Mourtouvanis and Sons Limited v. The Republic
(1966) 3 C.L.R. 108, the Court had this to say at p. 124,
where a distinction had been made between a nou-
continuing omission and an omission of a continuing
nature :-

“I have given this issue careful consideration,
and I am of the opinion that inasmuch as the
nature of the complaint in respect of which this
recourse has been made is an omission to return
the disputed goods, and the exemption certificates,
and such ontission was still continuing on the dute
on which the application in this case was filed, the
matter should be regarded as a continuing omission
for the purposes of paragraph 3 of Article 146 of
the Constitution, and I accordingly hold that this
recourse is not out of time.” '

See also Michalakis lacovides v. The District O)‘ficer
reported in (1966) 3 C.L.R. 191 at p. 195.

It is a well established principle of constitutional law
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that the Government of our country is conducted in virtue
of powers conferred and duties imposed by law on the
various agents of Government. All powers and authority
are, therefore, derived from the law, and must be
exercised in accordance with the law., A person who is
invested with a power is not thereby exempted from the
law, but is authorised by the law to exercise that power
in the manner and for the objects contemplated by the
law. If he acts outside that authority, he acts illegally,
und the Courts of law will treat his act as they would
any other illegal act. To this end, the Courts can control
the acts of Government agents no less than those of
private persons.

The Police Regulations deal inrer alia with hours of
duty and for extra duty. Regulations 15(1) reads as
follows :-

“Every member of the Force shall carry out ull
lawful orders and shall at all times punctually and
prompily perform all appointed duties and attend
to all matters within the scope of his office as a
police officer.

3(a) Subject to the provision of this regulation,
where a member of the Force to whom paragraph (2)
above applies, other than a member who is paid a
detective allowance, remains on duty after his tour of
duty ends or is recalled to duty between two hours of
duty, he shall be granted as soon as exigencies of duty
in the opinion of the Chief Constable permit, an equal
period of time off. A strict 1ecord of time off granted
must be kept.

(b) It, in respect of overtime, time off is not
granted within a period not exceeding three month,
the member, if he is below the rank of sub-inspector,
shall be granted an allowance of not less than the
hourly rate paid to members of the Special Consta-
bulary of appropriate rank.

(d) When a member of the Force to whom

26



paragraph (2) of this regulation applies constantly
performs extra duty he may be paid a commuted
extra duty allowance as approved by the Chief
Constable.”
S
Regarding the payment for refreshment, subsistence and
lodging allowances to a member of the Force, Regulation
29(3) (d) is in these terms :-

“If a member of the Force is s$o retained or
engaged for a period exceeding one week, he may,
if the Chief Constable is satisfied that the allowances
specified in the First Schedule hereto would be
excessive, be granted in lieu thereof a weekly allow-
ance at such lower rate as may be necessary to
cover his reasonable expenses.”

The Commander exercising his powers derived from
the combined effect of both the aforesaid regulations,
decided, as I have reiterated earlier in this judgment, to
order the payment of a commuted allowance at the rate
of £2 per week to each member of the Force; but later
on, for reasons which are now well-known, he decided to
stop the authorisation of the payment of such allowance
as from July 8, 1964. And I entertain no doubts at all
that, in doing so, the Commander has acted illegally and,
in my view, it was open to all the applicants to seek their
redress in this Court. 1 am afraid, however, that the
applicants had decided to pursue that right after a long
time and after being advised by their counsel to do so.
But, counsel on behalf of the applicants, maintained that
no decision was taken by the Commander.

In the light of the material before me, I have reached
the view that, the first proposition of counsel is not right,
since the case of Hassan (supra) can be distinguished from
the facts of the present case because there is no question
of a continuous omission, but on the contrary, of a
decision taken by the Commander to stop the payment
of the commuted allowance already granted and received
by the applicants. Once, therefore, a decision was taken,
and it was open to the applicants to challenge it because
the amount of the commuted allowance was stopped, it
ic not now possible to complain at the same time, that
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such a course amounts also to an omission of the admi-
nistration to pay. In my view, an omission presupposes’
that no action has been taken by the administration in
the matter. For the reasons I have endeavoured to explain,
I am of the opinion that these recourses are out of time
and T would, therefore, dismiss this proposition of counsel.

The second proposition of counsel was that the contents
of the message sent by the Commander to all Depart-
mental Commanders does not amount to a decision or act,
because it was in the nature of a circular which docs
not in any way affect the rights or interests protected by
law. . ;

In our country, as well as in other countries, the cir-
culars are quite well known and are documents which
administrative officers and heads of departments are well
acquainted with. These circulars contain directions of
Minister given to his Ministry or directions by a Head
of Department given to the department concerned, or
directions issued by a Government department of another
o: others. See particularly the case of Loizides and Another
and The Republic, 1 RS.C.C. p. 107 et seq. referring
tn a scheme of eligibility and entitlement to education
grants under circular No. 1286 dated December 6, 1955 :
and also referring to circular No. 6033/55 dated 23rd
February, 1961, emanating from the Acting Chief Esta-
blishment Officer, informing the public service of the
decision of the Council of Ministers to the effect that
such a scheme under the said circular of 1955 should
be discontinued, except in so far as it related to the public
officers on the date of the coming into operation of the
Constitution who were already in receipt of such grants.
Such a discontinuance was held by the then Supreme
Constitutional Court to be unconstitutional and certain
adaptations were laid down to circular No 128/64. In
view of their nature, therefore, the circulars cannot bec
made the subject of a recourse for annulment in this
Court ; unless, of course, they contain a decision which
is of an executory nature when they may become the
subject of a recourse under Article 146 of our Constitution.
See the textbook of Dendias, on Administrative Law, 4th
cdn., 1957, Vol. A at pp. 40 and 41 ; also see under
note 2 the Decisions of the Greek Council of State.
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Irrespective, of course, whether one can call that docu-
ment a circular. or a letter, it certainly contains a decision
of an executory nature because it infringed the rights' of
the applicants, protected by the Police Regulations, and,
of. course, once it became known, the applicants were
entitled to file a recourse secking its annulment within
the time limit provided by paragraph 3 of Article ‘146 1
would, therefore, dismiss this contention' ~of counsal
also, -

The third proposition was that once each applicant
kas applied on May 25, 1969, to the Commander by an
application similar to exhibit 1, claiming payment for
extra duty allowance under Regulation 15(1) (3) (b) and
for subsistence allowance under Regulation 29(1) -(a), .and
once the administration has embarked into new enquiry *-—
as it appears from the reply given in exhibit 26— -at
least for those applicants who were working in Famagus:a
district, time does not run against the applicants until a
reply by the Commander was given! ‘

1 have approached this proposition fully aware of the
views expressed by the Commander in his personal hand-
writing in exhibit 19, that the enquiry was intended to
collect information regarding the total amount of hours
caerried out as extra duty by each officer, as well as the
total amount due from the Government to the police
force calculated at the rate of £2 per week, in order
that such information would be placed in thc -hands of
the Government with a view to securing better terms of
service for the force as a whole. Subject to this statement.
and irrespective of the fact that'Mr. Constantinides’ reply
to the members of the police force in Famagusta that
their demand was under examination, this reply: does
not, in my view, show that it was intended to bind the
Commander to start a new enquiry regarding the re-
examination of the case of the applicants. However, the
question which is posed is: Is there an omission on thc
part of the respondent to re-examine the case of the appli-
cants. In my view, in the absence of legislation regulating
such matter, there can be no_ question of an omission on
the part of the respondent, because the administration hac
no duty to discharge, and because the Commander. to
quote once again his own words, decided long ago that
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the commuted allowance of £2 which he had authorised
eatlier under the Regulations “will cease, repeat, will
cease w.e.l. 8.7.64”. Furthermore, the refusal of the admi-
nistration to re-examine the case of the applicants with
a view to revoking or withdrawing their previous admi-
nistrative decision or act is not an act or decision of zn
executory nature, but only a confirmatory one and, there-
fore, it cannot become the subject of a recoursc under
Article 146 of the Constitution. Sec Varnava v. The
Republic (1968) 3 C.L.R. 566 at p. 575.

On the other hand, 1 think that I should pose also
this question : Does a new enquiry exist? On this point
I would like to quote from the well-known textbook of
Stasinopoulos on the Law of Administrative Disputes,
(1964) 4th edn. at p. 176. The translation prepared by
the Registrar of this Court reads as follows :-

“When does a new enquiry cxist, is a guestion
of fact. In general, it is considered to be a new
enquiry, the taking into consideration of new sub-
stantive legal or real material, and the new material
is judged severely because he who has lost the time
limit for the purpose of attacking an executory act,
should not be permitted to circumvent such a time
limit by the creation of a new act, which has been
issued nominally after a new enquiry, but in substance
on the basis of thc same material. There is, of course,
a new enquiry when before the issue of the subsequent
act, an investigation of newly produced or pre-
existing but unknown material takes place, which
are taken into consideration in addition to the others.
but for the first time. Similarly, it constitutes a new
enquiry, the carrying out of a local inspection or
the collection of additional information in thc matter
under consideration.”

With due respect to counsel's argument, in my view,
in the present case an attempt was made to circumvent the
time limit by the application made to the Commander by
coch applicant.  Furthermore, in my opinion, all this
material was known to the Commander from the lengthy
correspondence which has been exchanged between the
Commander and the police association. In these circum-
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stances, and in view of the reasons [ have advanced, { 1872
have reached the view that the Commander did not carry Ja_n-._ﬁ
out a new enquiry with a view to the re-examination of L. souce
the case of the applicants, Moreover, he was not bound AssOCIATION

to do so, and has made it quite clear what was the purpose AND OTHERS
of the collection of that information. I would, therefors, V..
dismiss also this proposition of counsel, because in the  REPUBLIC
absence of legislation regulating such matter, there can ,;‘;‘g’;}i‘:"jﬁ
be no question of omission. ANOTHER)

In conclusion, I would like to state in fairness to counsel
for the applicants, that the judgment I have just read
has been delayed because counsel had applied to this
Court to postpone its delivery owing to his instructions
by the police association, probably because they were
hoping that time would solve their differences with the
Government through the machinery of negotiations. How-
ever, I entertain today substantial doubts that the judgment
I have just delivered will serve the real ends of justicc.
That is to say the least, a most regrettable situation for
any judge, but I see no escape from it. Its effect is to
turn away empty handed from this Court the applicants,
who, on any view, have been deprived of the commuted
allowance of £2 per week when they carried out extra
duties during the emergency. It is, therefore, a judgment
~which gives me no satisfaction, but because of the manca-
‘tory provisions of paragraph 3 of Article 146, I have no
alternative.

In the light of the above, I am btound to come to the
conclusion that these recourses have been filed in this
Court out of time, and T would, therefore, dismiss them.

Regarding the question of costs, in view of the ‘particufar
circumstances of these cases, I do not propose making

an order for costs.

Application  dismissedl;
no order as to cosis.
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