[HADIIANASTASSIOU, J.] 1971
. Aug. 20

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION PHoTINI M.
PAPADOPOULLOU
AND (OTHERS
PHOTINI M. PAPADQPOULLQU AND OTHERS, v.

: REPUBLIC
Applicants, {CounciL oF

. MINISTERS
THE REPUBLIC OF CYPRUS, THROUGH AND ANOTHER)
1. THE COUNCIL OF MINISTERS,

2. THE MINISTER OF COMMERCE AND INDU-
STRY,

and

Respondents.

(Cases Nos. 5171, 52/71, 54/71,
55/71, 60/71, 62/71 & 63/71).

Provisional Order—Susperding effect of an act or decision, subject
matter of a recourse under Article 146 of the Constitution—
Principles upon which it may be granted—Rule 13 of the
Supreme Constitutional Court Rules, 1962 and section 17 of
the Administration of Justice (Miscellaneous Provisions)
Law, 1964 (Law No. 33 of 1964} —Recourse against acquisition
and reguisition orders—Application for a provisional order
restraining respondents from taking any steps in furtherance
of such orders——mainly that of requisition—Until final-deter-
mination of the recourse—No irreparable damage would
result for the applicants from the refusal of such order—
Applicants not residing themselves in the dwelling, the subject
matter of the requisition, are not going to suffer any hardship—
Considering, on the other hand, that the recourse against the
acquisition arder is obviously out of time and that, therefore,
the said dwelling will be in due course compulsorily ac%uired—
The applicants will, thus, have to give up the premises and,
consequently, they would suffer no irreparable damage even if
the respondents proceed to demolish the said premises acting
under the said requisition order—Applicants’ only desire
appears to be lo secure better terms of compensation—Finally,
on the evidence, it is absolutely necessary for the respondents
to proceed with the project (building hotels, bungalows etc.)—
Therefore the granting of the provisional order would cause
serious obstacles 1o the proper functioning of the administra-
tion—Pravisional order refused—Principles laid down in Pavlou
and Another v. The Republic, reported in this Part at p. 120
ante, applied.
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Compulsory

Regquisition of immovable property (land with a dwelling house
thereony—Said property affected by an earlier acquisition
order—Purpose of requisition being the construction of build-
ings on the said property—Whether such requisition is a
valid one and compatible with the notion of requisition being
of a temporaty nature—Whether such requisition frustrates
applicants’ rights of property safeguarded under Article
23.4(c) of the Constirution—Cf. The Requisition of Property
Law, 1962 (Law No. 21 of 1962) sections 3(2), 6(2), 8(1)(c) and
11—See also Article 23.8 of the Constitution.

Requisition Order—Made by the Minister of Commerce to whom
the Council of Ministers had delegated its powers under section
4(2) of the aforementioned Law No. 21 of 1962 by virtue of a
decision taken under section 3(1) of the Statutery Powers
(Conferment of Exercise) Law, 1962 (Law No. 23 of 1962)—
Consequently, such order of requisition was validly made.

Compulsory Acquisition of Property Law, 1962, (Law No. 15 of

1962), section 10(a)—Not wunconstitutional in relation 1o
Article 23 of the Constitution—]_\’ot contrary, either, to Article |
of the Protocol to the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ratified by
the European Convention for the Protection of Human Rights
{Ravification) Law, 1962 and, thus, forming part of our internal
law under Article 169.3 of the Constitution).

Acquisition—Compensation—Time of paymeni—
Article 23.4(c) of the Constitution—" Just and equitable com-
pensation” in Article 23.4(c)—It means the full and perfect
equivalent of the property taken.

Words and Phrases—** Just and equitable compensation™ in Article
23.4(c) of the Constitution—"" On payment in cash and in
advance of a just and equitable compensation’—ibid.—
“Promptly > in Article 23.8(d) of the Constitution.

The applicants in case No. 62/7], hereinafter referred

. toas “ the applicants ” (inasmuch as all the other six recourses
(supra) have been withdrawn before judgment), seek by their
recourse to challenge the validity of, inter alia, a requisition
order affecting their property part of which is occupied by

a dwelling house consisting of 4 rooms and all amenities.
This requisistion order dated February 6, 1971 was made for

a period of twelve months under the provisions of section 4
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of the Requisition of Property Law, 1962 (Law No. 21 of
1962} for a purpose of public benefit viz, for the promotion or
development of tourism of an area known as ** Golden Sands ™
in Famagusta, which purpose is specially provided for in
section 3(2)(f) of the said Law. It should be noted that in
all seven cases (supra) the properties involved were also affected
by an earlier order of compulsory acquisition dated March 28,
1969,

Simultaneously with the filing of their recourse the applicants
applied under Rule 13 of the Supreme Constitutional Court
Rules, 1962, for a provisional order suspending the effect of,
inter alig, the said requisition order. It was contended on
behalf of the applicants that unless the stay was granted they
would suffer irreparable damage—'* by the demolition of the
said house andfor the construction of new building on the site,
which is the presumed or declared intention of the respon-
dents—, whilst the respondents will suffer no substantial harm
by its granting with the consequential delay as all the facts
and history of the case clearly point to i.e. the fact that the
order of acquisition was made on March 28, 1969 and the
order of requisition on February 6, 1971 .

[t is common ground that although no compensation has
been paid either in respect of the acquisition or of the subse-
quent requisition, a notice in writing dated February 9, 1971
was served on the applicants calling upon them to evacuate
and deliver vacant possession of their property because the
requisitioning authority intended to start work for the accom- -
plishment of the said project as from March 1, 1971,

Regarding the validity of the order of requisition it was
argued on behalf of the applicants that it is illegal because it
intends to serve not a case of urgency and of a temporary
nature, but to serve a permanent purpose viz. the erection of
buildings which is incompatible with the notion of requisition
(see Article 23.8(c) of the Constitution and Kyriacopoulos, on
Greek Administrative Law, 4th ed. Vol. II1, at pp. 395-396).
Article 23.8 of the Constitution reads as follows :

“8. Any movable or immovable property may be requi-
sitioned by the Republic or by 2 Communal Chamber for
the purposes of the educational, religious, charitable or
sporting institutions, bodies or establishments within its—
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competence and only where the owner and the person
entitled to possession of such property belong to the respecti-
ve Community, and only—

(a) for a purpose which is to the public benefit and
shall be specially provided by a general law for
requisitioning which shall be enacted within a year
from the date of the coming into operation of this
Constitution ; and :

(b) when such purpose is established by a decision of
the requisitioning authority and made under the
provisions of such law stating clearly the reasons
for such requisitioning ; and

{c) for a period not exceeding three years ; and

(d) upon the prompt payment in cash of a just and
equitable compensation to be determined in case of
disagreement by a civil court .

The Court refused the provisional order applied for ; and
going into the merits of the case, took the view that the sub-
missions made by counsel on behalf of the applicants could
not be sustained ; and, consequently, it dismissed the
recourse.

Held :  As to the provisional order applied for under Rule 13
of the Supreme Constitutional Court Rules, 1962 :

(1) In the light of the principles governing the matter, and
which I have reiterated in my decision in the case Manolis
Paviou and Another v. The Republic (reported in this Part at
p. 120, ante), 1 have reached the conclusion that the
justice of this case does not require the making of a provi-
sional order for the following reasons :—

(a) Because the aplicants in my view will not suffer irre-
parable damage, that is to say, harm which cannot be
estimated adequately later on in terms of money,
even if their house would be demolished in due course
as a result of the order of requisition, particularly so,
because their expert Mr. M. has already completed
the assessment of compensation regarding the house
in question ; and indeed the civil Court in assessing
the compensation will find no difficulty in proceeding
without viewing it.
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(b)

(c)

()

(e)

®

Since the applicants are not residing themselves in the
said house but their licensees (the gardener etc.), they
are not going to suffer any kind of hardship.
Regrettable as this may be, since the gardener and his
family have not been joined as parties, it is now too
late for this Court in their absence to grant them a
relief.

The applicants gave me the impression that all along
their only desire was to secure better terms of compen-
sation from the respondents for their property.

Because this recourse so far as the relevant order of
acquisition challenged thereby is concerned is bound
to fail because it is out of time under the provisions
of Article 146.3 (cf. The principle laid down in the
case Cleamhis Georghiades (No. 1) v. The Republic
(1965) 3 C.L.R. 392).

On the evidence adduced it becomes absolutely neces-
sary for the respondents to proceed with the building
of a hotel, bungalows, swimming pools etc., and there-
fore the making of the provisional order would have
caused serious obstacles to the proper functioning of
the administration,

Finally, when the compensation for the compulsory
acquisition will be paid to the applicants, they will
have to give up their premises ; [ cannot, therefore,
accept the argument advanced by councel for the
applicants that they will suffer irreparable damage if
the decision to demolish their premises consequent
upon the requisition order is not prevented from taking
effect before the final determination of the present
proceedings. Cf. Kouppas v. The Republic (1966) 3
C.L.R. 765, at pp. 768-769

{2) In view of the foregoing, I would dismiss the appli-
cation for a provisional order.

Held :  Regarding the validity of the aforesaid requisition
order dated February 6, 1971 :

After disposing of the first and second propositions advanced
by counsel for the applicants (see post in the judgment). The
learned Judge went on to deal with the third proposition, which
was to the effect that the order of requisition in question is
illegal because it intends 1o serve not a case of urgency and of
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a temporary nature, but a case of a permanent object or purpose
viz. the erecting of buildings, which is incompatible with the
notion of requisition. The Court disposed of this proposition
as follows :

(1) The matter of requisition of property is governed by
Article 23.8 of the Constitution (supra) and the Requisition
of Property Law, 1962 (Law No. 21 of 1962). There is no
doubt that our Constitution differentiates between the com-
pulsory acquisition of property and the requisition of property
with which it deals in paragraph 8 of Article 23 (supra).
Under this paragraph (supra) a requisition may be made for
the same reasons and under the same conditions as a com-
pulsory acquisition, except that the requisition cannot exceed
three years, and the compensation to be paid need not be
paid in advance, but “ prompty”. (As to the meaning
of ** promptly " see Thymopoulos and Others v. The Municipal
Committee of Nicosia (1967) 3 C.L.R. 588, at p. 606 ; Hadji-
kyriakou and Others (No. 1) v. The Council of Ministers (1968)
3 CLR. 1, at p. 9.

(2)—{(a) Moreover, the distinction between a requisition
and an acquisition is that under a requisition order
only possession of the property is taken, the ownership
remaining in the owners, whilst under an acquisition order
the ownership is transferred. On the other hand under
section 6(2) of the Requisition of Property Law, 1962
(Law No. 21 of 1962), when possession of any property
is taken by virtue of the said Law, such property may be used
by the requisitioning authority ; and such authority may
do in relation to the same property anything which any person
having an interest therein would be entitled to do by virtue
of such interest.

(6) In my view, these concluding words are strong words,
and could only be construed as meaning that the requisition-
ing authority could step into the shoes of the owner and carry
out or do anything in connection with the public benefit
utility, including any kind of building or other erection on the
requisitioned land.

(¢} I think { am fortified in this view from the wording of
section 8(1)(c) of the said Law No. 21 of 1962 (see the text
post in the judgment).

(3) Having gone through the various sections of the afore-
said statute, I have reached the view that the construction of
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of requisition, because it is not intended to be of a permanent  pyorg M.
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(4) That this view is correct and that the requisition order  anp Anomuer)
will not frustrate the rights of the applicants under Article
234 of the Constitution I find support from the decision in
the case of Aspri and The Republic, 4 R.8.C.C. 57 in which
case it was stated that the mere fact that the purpose for which
the compulsory acquisition has been decided upon is being
pursued pro tempore by means of a requisition upon payment
of compensaiion, cannot reasonably be said to frustrate the
said rights of the applicant under Article 23.4(c) of the Consti-
tution, because the ownership continues to vest in the applicant
in the meantime.

(5) For the above reasons, I have reached the conclusion
that the third proposition of counsel (supra) is not right and
I am of the opinion that the sub judice requisition order is
neither contrary to any provision of the Constitution or of
any law, nor was it made in excess or abuse of powers vested
in the requisitioning authority. In view however of the
nature of these cases, particularly regarding the delay of the
acquiring authority, there will be no order as to costs.

Recourse dismissed. No order
as to costs.

Cases referred to :

Cleanthis Georghiades (No. 1) v. The Republic (1963) 3 C.L.R.
392 ;

Kouppas v. The Republic (1966) 3 C.L.R. 765, at pp. 768-769 ;

Moti and Another v. The Republic (1968) | C.L.R, 102 ;

Thymopoulos and Others v. The Municipal Committee of
Nicosia (1967) 3 C.L.R, 588, at p. 606,

Hadjikyriakou and Others (No. 1} v. The Council of Ministers
and Another (1968) 3 CL.R. 1, at p. 9;

Aspri and The Republic, 4 RS.C.C. 57,

Manolis Paviou and Another v. The Republic (reported in this
Part at p. 120 ante) ;

Vassiliades v. The Republic (1966) 3 C.L.R. 708,
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Recourses.

Recourses against the validity of orders of compulsory
acquisit'on and requisition affecting property of the applicants
situated at Famagusta.

F. Kaniklides, for the applicant.

L. Loucaides, Senior Counsel of the Republic, for
the respondent.
Cur. adv. vult.

The following judgment®* was delivered by :—

HapjianasTassiou, J.: Since I am now reading my
reserved judgment on the merits of the seven remaining
Golden Sands cases (which have been heard together because
they involve the same factual and legal issues) I entertain
some doubts whether I ought to have dealt in this decision
with the question of the provisional order in Case No. 62/71.
The application for a provisional order proceeded and was
heard by me because the respondents refused (after a lot of
negotiations) to agree to pay to the applicants the same
amount of compensation on the terms reached in a similar
case, No. 55/71, after the delivery of my decision* on
April 6, 1971, regarding the value of a house and the part
of land on which it stands.

1. The application for a provisional order :

On March 2, 1971, the applicants in recourse No. 62/71
simultaneously with the filing of this case, applied under
Rule 13 of the Supreme Constitutional Court Rules, 1962,
and section 17 of the Administration of Justice (Miscellaneous
Provisions) Law 1964, for a provisional order restraining the
respondents from taking any steps in furtherance of the
acquisition of their property situate at Ayios Memnon or
of the requisition order affecting the same property until
the final determination of the case.

The facts relied upon in support of the application for
the provisional order appear in the sworn afhdavit dated
February 26, of Mr. Koumis ]J. Hadjimichael of Famagusta.

“1. I am one of the registered owners in undivided
chares (1/3 share) of property Reg. 2138, plot 284,
plan/sheet XXXIII. 21.5.1V. 6.1I1. 29.2.I1 3.1, Ayios
Memnon, Famagusta, of an extent of 1 donum 3 evleks
and 184 sq. feet.

* Reported in this Part at p. 120 ante.

** For final judgment on appeal see (1973) | J.5.C. 19 to be
reported in due course in (1972) 3 C.L.R.
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2. The remaining shares are registered in the names
of the other applicants in undivided shares.

3.

4. A small part of the property mentioned in para. 1
above is occupied by a house consisting of 4 rooms
and all amenities.

5. 1 am advised that the hearing of this case will
not be concluded by the 9.3.71 the time limit set
by a letter sent to me andfor the other applicants that
I should vacate and deliver the vacant possession of
the property.

6. I am advised and verily believe that | have a
good case on the merits.

7. Unless a provisional order is made restraining
the respondentfs from taking any steps in furtheran-
ce of the acquisition of the property in question or
of the requisition order affecting the same property
the applicants shall suffer irreparable damage—by
the demolition of the said house andfor construction
of new buildings which is the presumed and/or declared
intention of the respondent/s—whilst respondent/s
will suffer no substantial harm by its granting with
the consequential delay as all the facts and history
of the case clearly point to, i.e. the fact that the order
of acquisition was made on the 28.3.69 and the order
of requsition 23 months later on the 6.2.71.

8. 2

It is to be observed that in all seven casés in paragraphs 1
& 2 of the relief sought by ail applicants, the said properties
are affected by an order of acquisition and an order of re-
quisition. The first order was published in supplement
No. 3 to the Official Gazette on March 28, 1969, under
notification No. 202, and the second on February 6, 1971,
under notification 94. See exhibits 2 & 3 respectively.
The said order of requisition was made for a period of
twelve months under the provisions of section 4 of the
Requisition of Property Law 1962 (No. 21 of 1962) for
a purpose of public benefit ¢1z., for the promotion or develop-
ment of tourism of an area known as Golden Sands in Fama-
gusta, which purpose is specially provided by section 3 (2) (f)
of the said Law.

It is common "ground that although no compensation
has been paid either in respect of the acquisition or of the
requisition, on February 9, 1971, a notice in writing was
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served on the applicants to evacuate and deliver vacant
possession of their property because the requisitioning
authority intended to start work for the accomplishment
of the said project as from March 1, 1971.

2. The motion for relief :

By the motion for relief in these proceedings, all the
applicants mainly seek a declaration that both the orders
of acquisition and requisition are null and void and of no
effect whatsoever.,

On April 28, 1971, the oposition of the respondents was
filed, and the giounds of substance are (1) that the recourse
is out of time regarding the order of acquisition ; (2) that
both orders of acquisition and tequisition have been issued
in accordance with the law after all circumstances of sub-
stance have been taken into consideration ; (3) that in any
event, an offer of compensation has been made to the appli-
cants in accordance with the provisions of section 10 of
Law 15 of 1962, which are not contrary to the Constitution
or Law 39 of 1962.

In the meantime, (after taking the list of all the cases
which originally were dealt with by Mr. Justice Triantafyl-
lides as he then was) on May 12, 1971, (a date fixed for
hearing regarding the provisional order) counsel on behalf
of the applicants withdrew all other applications except
those in cases Nos. 55/71 and 62/71 but regarding the latter,
he limited the effect of the withdrawal to the land only.

Moreover, counsel made this statement :—

“In view of the fact that I have all my clients today
in Court, and we have agreed with my learned friend
to renew our efforts for an out of Court settlement,
and because today the Court has been dealing with
the question of interim orders only and we have suc-
ceeded with most of them being withdrawn, and as
the Court is sitting at 11.30 at a meeting of Judges,
I would apply for an adjournment sometime in June,
in order to explore all the possibilities of an out of
Court settlement.”

The cases then were fixed for hearing on the merits on
May 26, and the applications for a provisional order on
May 28. On May 26, during the hearing of these seven cases,
counsel stated that the application for a provisional order
regarding case No. 55/71 was abandoned because a settle-
ment as to compensation was reached between the parties
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regarding the house of the applicants and a piece of land
of an area of 12,576 sq. ft. After concluding the hearing
of those cases, judgment was reserved.

On May 28, the hearing of the application in case No.
62/71 regarding the provisional order was also concluded
and counsel for the respondents, after adopting his previous
argument in case No. 55/71, further argued (a) that because
the order of acquisition has not been challenged before
this Court within the proper time provided by Article
146.3 of the Constitution, the provisional order was not
justified ; and (b) that the persons now residing in the
said house of the applicants have not been joined in this
case In any capacity and were not entitled to the protection
of this Court.

Having had the advantage of hearing full argument by
both counsel, and in the light of all documentary and other
material, as well as the evidence of Mr. Philippou which is
before me, I would state that in deciding whether to grant
or refuse a provisional order, I have in mind the principles
governing this question which I have reiterated in my
decision* of April 6, 1971, and which I would adopt and
apply in this judgment. It is perhaps convenient, however,
to add that in Greece a provisional order is considered’ as
a very exceptional measure to grant, because it prevents the
administration from carrying out effectively its admini-
strative functions under the law. See the well-known
textbook by Kyriacopoullos on the Greek Administrative
Law, 4th edn., Volume ‘T’, at pp. 146-148.

3. Conclusion on the provisional order :-

In the light of these principles, I have reached the view
that the justice of this case does not tequire the making
of a provisional order for the following reasons :—

(@) Because the applicants in my view will not suffer
irreparable damage, that is to say, harm which cannot be
estimated adequately later on in terms of money, even
if their house would be demolished in due course because
of the order of requisition, particularly so, because their
expert Mr. Mavroudis has already completed the assessment
of compensation regarding the house in question ; and
indeed the trial Court in assessing the compensation would
not find any difficulty without viewing it.

(&) Since the applicants are not residing themselves in
the said house and they are not going to suffer any kind

* Reported in this Part at p. 120, ante.
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of hardship. I would indeed at this stage express my
surprise, because nothing was mentioned in the affidavit
about this particular fact. I would, further add that,
the way paragraph 5 of the affidavit was drafted, one would
be inclined to think that the affiant was in possession of
the said house and that he had difficulty to vacate it and
deliver the possession of the said house to the respondents ;
see also paragraph VII of the grounds of law referring to
the said house as a * family house ”.

(¢) That all along during the negotiations between the
parties regarding compensation, the applicants in Court
gave me the impression that their only desire was to secure
better terms of compensation from the respondents for
their property, particularly so on the terms agreed upon
in Case No. 55/71. Indeed, nothing was said or disclosed
that the said house was occupied by a gardener and his
family, either as a tenant or by the leave or licence of their
deceased relative (from whom they have inherited the said
property), until the last moment, because, apparently, they
knew or were convinced that if they did agree to a satisfac-
tory amount of compensation they would have seen that
the gardener would have moved away from the said house.
Moreover, regrettable as it is, since the gardener and his
family have not been joined as parties, it is too late now for
this Court (I repeat in their absence) to grant them a relief.

(d) Because this recourse No. 6271, (as well as the rest
of the recourses) regarding the acquisition of the property
is not bound to succeed in accordance with the principle
formulated in Cleanthis Georghiades (No. 1) v. The Republic
(1965) 3 C.L.R. 392, particularly so, because the applicants
have not challenged the validity of the order of acquisition
and that, therefore, the recourse is out of time in view of the
provisions of Article 146.3 of the Constitution ;

(e) In view of the evidence (given in Case No. 55/71)
it becomes absolutely necessary for the respondents to
proceed with the building of a hotel, bungalows, swimming
pools etc., in compliance with the needs of the public benefit
project, and therefore, the making of a provisional order
would have caused serious obstacles to the proper function-
ing of the administration.

(f) Finally, as I said earlier (because the applicants have
not challenged the validity of the order of compulsory
acquisition) when the compensation for the compulsory
acquisition will be paid by the respondents to them, they
would have to give up their premises and that they would
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not suffer irreparable harm even if the decision of the re-
spondents is to demolish their premises. I would, there-
fore, reiterate clearly that I cannot accept the argument of
counsel that they will suffer irreparable harm even if the
decision to demolish their premises taken consequent upon
the requisition is not prevented from taking effect before
the final determination of the present proceedings. Cf.
Kouppas v. The Republic (Council of Ministers) (1966) 3
C.L.R. 765 at pp. 768-769. In view of all these reasons,
I would dismiss the application for a provisional otder.

4. The decision on the merits of these recourses :—

Regarding the property rights of the applicants, I take
the view that, the property guaranteed by the Constitu-
tion of the Republic of Cyprus, represents the individualistic
concept of property and the right of property is an indivi-
dual prerogative and not a social function imposing obli-
gations towards society. Moreover, it has to be stressed
that the right of property is secure, and no deprivation of
this right can be effected except by the constitutional machi-
nery of the compulsory acquisition of property, provided
it 1s done in compliance with the conditions and guarantees
laid down in the Constitution. Our Constitution, though
in other respects adopted the now prevailing views of the
socialization of the individual rights, in this respect lagged
behind following the provisions of the then Constitution
of Greece which was based on that of 1864, probably because
of the realities existing also in Cyprus regarding the property
rights. Article 23.4 provides that any immovable pro-
perty may be compulsorily acquired by the Republic upon
the payment in cash and in advance of a * just and equitable
compensation to be determined in case of disagreement
by a civil Court ”. Section 10 (1) of Law 15 of 1962 made
pursuant to the provisions of Article 23 provides that the
provisions of paragraph (a)} shall not affect the assessment of
compensation for any other matter not directly based on the
value of the property acquired.

b4

The matter of *‘ just and equitable compensation ”” came
up for consideration by our Supreme Court in Mot and
Another v. The Republic (1968) 1 C.L.R. 102. It was found
that such compensation means the full and perfect equival-
ent of the property taken. Mr. Justice Josephides had this
to say at p. 296 :—

“ Construing section 10 (1) of our Law in the light
of the provisions of Article 23.4 of our Constitution,
which provides for the payment of ‘just and equitable
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compensation’ we are of the view that the owner of
land is entitled to the payment of compensation for
the loss arising directly out of the delay in the sanction-
ing of the acquisition, such as the delay which occurred
in the present case. As usual, the enunciation of
such a principle is easy enough, but its application
to varying facts is apt to be difficult.”

There is no doubt that some of these provisions, and
especially the requirements of payment of compensation
in advance and in cash (excluding payment by bonds or by
exchange for other property) appears to be a handicap to
many development programmes. In Cyprus, save for the
consent of the owner, no compensation otherwise than in
cash can be paid, although regarding this project some owners
agreed to accept part payment by receiving government
land. In India, it seems to be settled that under Article
31 (2), compensation may be patd in bonds or in kind. See
Basu at p. 223.

Under the provisions of section 7 (2) of our Compulsory
Acquisition of Property Law, 1962, formerly Rule 6 of
section 2 of the English Acquisition of Land (Assessment
of Compensation) Compensations Act 1919, the acquiring
authority had one year’s grace within which to sanction the
acquisition or not, and under section 9, ‘“if within one
month of the publication of the order of acquisition, no
agreement as in section 8 has been reached, the acquiring
authority or any person interested may apply to the Court
for the determination of the compensation payable for the
acquisition of the property ...”". In my view, therefore,
under the provisions of our law, it was also open to the
applicants on April 27, 1969, to apply to a civil Court to
determine thé compensation payable to them. The mere
fact that they have not exercised their rights under the law
means that they have themselves also to blame besides the
Republic for such a delay. Be that as it may, I am informed
by counsel for the respondents that the acquiring authority
has applied to the District Court of Famagusta on May 6,
1971, for the determination of the compensation of the
properties of the applicants.

Regarding the question of payment, I am of the view
that from the way paragraph 4 of Article 23 of our Con-
stitution is worded, ¢iz., “any movable or immovable
property or any right over or interest in such property ”
it follows that such payment should be made not only before
the acquisition of the ownership, but also before taking
possession of the properties. I, therefore, find mysclf in
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agreement with counsel that the respondents were not
entitled to take possession of the properties (if that was the
case) under the acquisition order unless the compensation
was paid to the owners in advance. Cf. Saripolos on the
Greek Constitutional Law, 2nd edn., vol. II at p. 488 et
seq. regarding Article 17.

Regarding the further complaint of counsel for the appli-
cants (which is the crux of the whole matter) that the pro-
visions of section 10 (4) of the Compulsory Acquisition
Law, 1962, are unconstitutional because they contravene
both the provisions of Article 23 of the Constitution and of
the Convention for the Protection of Human Rights and
Fundamental Freedoms, [ find myself with due respect to
counsel, unable to agree, because the Constitution leaves
the determination of compensation to the judicial authority
to the exclusion of legislative and administrative authorities,
which according to Saripolos, op. cit. at pp. 491-494, is a
bigger guarantee for the protection of the right of property.
Cp. Basu on Commentary of the Constitution of India, 5th
edn., vol. II at p. 223. But, of course, there is nothing
. preventing the legislature to provide for the general prin-
ciples according to which compensation is to be assessed.
Cf. Saripolos on the System of Constitutional Law of Greece,
4th edn., vol. IIT at p. 216 under note 1. See also Sgou-
ritsa on the Constitutional Law, 1964, Vol. II at p. 176,
under note 2 ; also cp. the Constitution of India, Article
31 (2) (as amended). Such principles, as I said earlier,
are now contained in section 10 of our law, under which the
Republic apparently was negotiating with the applicants
to pay them compensation, but it was rejected by them.

Regarding the further argument, I am in agreement
with counsel for the applicants that, the right to property
in the Republic of Cyprus is also guaranteed by Article 1
of the Protocol to the Convention for the Protection of
Human Rights and Fundamental Freedoms. But, with
respect, I disagree that the provisions of section 10 (a)
of Law 15 of 1962, which deal with the general principles
of assessment of compensation that the value of the property
shall be the market value of such property on the date of
the publication of the relevant notice of acquisition, are
contrary to the said convention, because there is nothing
in that convention which in any way prevents the legislature
to provide for the general principles according to which
compensation is to be assessed by a civil Court. Article 1
of the Protocol of the said Convention is in these terms :—

‘“ Every natural or legal person is entitled to the peace-
ful enjoyment of his possessions. No-one shall be
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deprived of his possessions except in the public interest
and subject to the provisions provided for by law and
by the general principles of international law.

The preceding provisions shall not, however, in
any way impair the right of the State to enforce such
laws as it deems necessary to control the use of property
in accordance with the gemeral interest or to secure
the payment of taxes or other contributions or penal-
ties.”

This protocol was acceded to by the Republic under
2 decision of the Council of Ministers, and was ratified
by the European Convention for the Protection of Human
Rights (Ratification) Law, 1962, and having been published
in the Official Gazette constitutes a part of our law, and
under Article 169.3 of our Constitution it has superior
force to any municipal law.

In the light of these reasons, I have reached the view
that paragraph (a) of section 10 of Law 15 of 1962 is not
unconstitutional. Morcover, as I am of the opinion that
the order of acquisition is not contrary to our law, and
for the reasons I have explained earlier at length, I would
dismiss this contention of counsel.

5. Requisition :—

The next question which is posed is whether the order
of requisition is valid or not. The order of requisition was
published on February 6, 1971, and was made by the Council
of Ministers, the Republic being the requisitioning autho-
rity. The submission made appears in a document (exhi-
bit 5) and so far as relevant, is in these terms in Greek :—

*«2 ‘Qpopévar &kiviror iduaTikal Siokmoial Exouv amak-
hotpuai] Buvaust Awrknmiciis TMpafewg Om dap. 202 Tol
1969 &1a v ToupoTikiyv dElomoinoiv Tijg Xpuoiig "Appoubidg
{Golden Sands) mapa Tiv "Appdywatov. "Emeidn ol iboxrijTal
TOV Ev Moy Bokmaokv dv dnedéynoav mv mpdg alTolg
mpoodepbeicav dmolnpiwoly Omd 1ol Krmnparohoyiov kai
tna1dh al dradikagial cupdwvg Mpde Tv kelpévny vopobealiav
8& dnmaitfioouv dpxeTdv Xpdvov péxplg 8tou Eyypadoldv Td
kripare £m° dvopant Tig KuPepvijgews mapioraral dvaykn
8mwg €xdobiy Adtaypa 'Emrmafewg duvaper tol dpBpou 4
1ol wepl "Emrafewg ‘1diokmoiag Népou “Ap. 2| Toi 962, Tva

* An English translation of this text appears at pp. 340-341
post.
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olitw SuvnBij 1| Anpoxparia va fmépPn &ni réov &v Adyw kmy-
paTwv, T TayiTepov Tipdg EmitevEly Tol okomol &' Sv amah-
hotplel. Inpewwréov 811 Suvapel oyerkiic ocupdwviag ol
‘EpyoMdfor ol &molot GvéhaBov v avéyepowv Toir Epyou
wéeilouv va dpyiocouv tpyaciav &nd Tiig Ing Mapriou ,1971.»

Counsel for the applicants put forward this proposition :
That the order of requisition was illegal because the Mini-
ster of Commerce and Industry acted under a misconcep-
tion respecting the factual position, wiz., particularly with
regard to a passage referred to in exhibit 5 at p. 2 of the
said submission. With due respect to counsel, after reading

the said submission, that proposition is not right because
" negotiations were going on between the Government and
the applicants regarding the amount of compensation, but
it is clear in my mind that the applicants were not willing to
accept the amount of compensation offered to them orally
based on the value of their lands as in 1968. However, 1
would go further and say, even if that statement is not
entirely or substantially correct, (see paragraph 10 of the
. opposition) in the absence of any evidence before me, I have
no doubt as to the true meaning of that document, and I am
not prepared to interfere by annulling the order of requisi-
tion ; because the real issue in these cases is that all nego-
tiations on the question of compensation failed because the
applicants are demanding to be paid the value of their lands
with much bigger prices, because as they claim in their
applications, the value of their lands has increased by many
thousands of pounds since the notice of acquisition in the
year 1968.

The second proposition was that, the order of requisition
was contrary to the provisions of section 4 (2) (a) of Law
21 of 1962, because it was made by the Minister of Commerce
and Industry and not by the Council of Ministers. That
proposition is right (if that was the case) because when
the requisitioning authority is the Republic, the Council
of Ministers is the appropriate organ to make such an order.
However, it appears that under the provisions of section
3 (1) of Law 23 of 1962, the Council of Ministers was empo-
wered to authorise the said Minister to exercise such sta-
tutoty functions on their behalf subject to such conditions,
exceptions and qualifications as the said Council of Mi-
nisters may in such decision prescribe. In fact, on February
13, 1965, the Council of Ministers exercising their powers
under the aforesaid law, in its decision No. 4401, conferred
to the said Minister the making of an order of requisition
under section 6 of Law No. 15 of 1962. (See exhibit 1

r
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which is a circular No. 34). In the light of this exhibit,
I have reached the view that the said order of requisition
is not contrary to the provisions of section 4 (2) (a) of our law.

The third proposition was that, the order of requisition
is illegal because it intends to serve not a case of urgency
and of a temporary nature, but of a permanent purpose,
viz., the erecting of buildings, which is incompatible with
the notion of acquisition. He relies on Kyriacopoulos on
the Greek Administrative Law, 4th edn., Vol. III at pp. 395
and 396. Having had the advantage of perusing a number
of Greek textbooks on the question of requisition, I shall
proceed to examine first this question in the light of our own
Article 23 and Law 21 of 1962 before referring to the posttion
prevailing in Greece on this issue. There is no doubt
that our Constitution differentiates between the compulsory
acquisition of property and the requisition of property
with which it deals in paragraph 8 of Article 23. Under
this paragraph a requisition may be made for the same
reasons and under the same conditions as a compulsory
acquisition, except that the requisition cannot excced three
years, and the compensation to be paid need not be paid
in advance, but promptly. In Thymopoulos and Others
v. Municipal Committee of Nicosia (1967) 3 C.L.R. 588
at p. 606, the Court dealing with the meaning of the expres-
sion ‘“‘ promptly ” had this to say :(—

. I may deal shortly with a submission made by
counsel for applicants to the effect that in any case
such scheme 1s unconstitutional, even if it only imposes
restrictions or limitations under paragraph 3 of Article
23, because no compensation for such restrictions or
limitations has been paid in advance of its taking effect ;
it has been argued that this is what was required to
be done by the terms ‘promptly’ in paragraph 3
of Article 23.

I can find no merit in this argument ; in my opinion,
the term ‘ promptly’ has to be given its ordinary
meaning and cannot be construed, espectaliy if one
compares the said paragraph 3 thh paragraph 4 of
the same Article, as meaning ‘in advance’ of the
taking of effect of the relevant restriction or limitation.”

In Hadjikyriakou and Others (No. 1) v. The Council of
Ministers and Another (1968) 3 C.L.R. 1 at p. 9 the Court,
dealing in a case of requisition of premises, had this to say
regarding the expression ‘‘ prompt payment of compensa-
tion ”

“In this connection 1 have to comment, too, on the
fact that respondents have not acted vet in a manner
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commensurate with the constitutional obligation (under 1971
Article 23) to effect prompt payment of compensation Aug 20

in respect of the order of requisition. It is correct . o\
that by letters of the 16th November, 1967 (see exhubit  papanorouLLou
6) respondent No. 2 called upon all the five applicants  ap Omers

to negotiate regarding the compensation payable to v.
them ; but nothing has as yet been agreed upon, nor C‘E‘;‘:ﬁt‘;
have any references been filed before the competent (Mm:smns

Court, either by the applicants or by respondents, for
the assessment of such compensation. My under-
standing of the obligation for prompt payment of
compensation is that when the exceptional measure of
requisition s resorted to the authority concerned
should be then in a position to make an offer, at once,
to the person affected, and if such offer is not accepted
then a reference to Court should be made without
delay. Procrastination in the matter on the part of
the person affected is no excuse for the authority con-
cerned ; the duty to pay compensation is cast upon
such authority and it has to be discharged by it promptly.
In all the present cases it does not appear that any
formal offer of compensation has been made to the
applicants till this day.”

AND ANOTHER)

Moreover, the distinction between a requisition and
an acquisition is that under a requisition order only posses-
sion of the property is taken, the ownership remaining in the
owner, whilst under an acquisition order the ownership is
transferred. Cf. section 6 of the Requisition of Property
Law, 1962. Under sub-section 2, when possession of any
property is taken by virtue of this law, such property may be
used by the requisitioning authority for which such possession
is retained, or do in relation to the same property anything
which any person having an interest in such property would
be entitled to do by virtue of that interest. In my view,
these concluding words are strong words, and could only be
construed as meaning that the requisitioning authotity could
step into the shoes of the owner and carry out or do any-
thing in connection with the public benefit utility, including
any kind of building or other erection on the requisitioned
land. Moreover, I think I am fortified in this view, from
the wording of section 8, which deals with the question
_ of compensation payable to the owner of the requisitioned

' property. Sub-section 1 (¢) reads as follows :—
,/

“a sum equa: to any diminution in the value of such
property resulting either from the presence on or in
or over such property of any building or other erection,
structure or fixture erected, constructed or affixed
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by the requisitioning authority, or from any damage
occasioned to such property during the period for
which possession of the property is retained by virtue
of the order of requisition, no account being taken
of fair wear and tear or of any damage made good
by the requisitioning authority.”

The position, of course, in Greece s different in my
view, and the question of requisitions created—to use the
words of Prof. Kyriacopoulos—a lot of confusion regarding
their legal nature not only among the Greek textbook writers,
but also of foreign authors on this topic. The late Prof. N.
Saripolos, who took the view that requisition of property is
considered a compulsory acquisition for a public benefit
purpose, within Article 17 of the then Constitution of
Greece 1864/1911, thus described the position in his text-
book on the System of Greek Constitutional Law, 1923, 4th
edn. Vol. 3 at pp. 225-228 :—

*«Al gmrakeig amoteholoww amahhotplociv Sua Snpociav
wthaay: kat dcohoubiav épappodlovrat kai eig tadrag ai
Siarafeig Tod dpBpou |7 Tol ouvrdypatog, ai doplcal
idicwg eig TOv kabopiopdv Tig amolnueioews dia Tig Sika-
oTikiig OBol kai eig v Tponyoupévry dmolnpiwow. Q0%
elve dAnBig 8m W #pappoyd] Téwv Batdfewv TolTwv elve
adlivarog év Tolg mpdaypact wpokewévou wepl fmrafewv
81611 alTo 16 dpbpov 17 Tob cuvtaypatog opilel & * Ev mept-
mTwoel Emeryouoy 1) drmolnpiwowg Sdvarar kal mpoowpivig
va opiob Hikaonikiyg’, Ume Swkaotikiig Tivog dpxig. T.X-
Umo Toli mpotdpou TGV mMpwrodikGiv, fj 0o Tol eipnvodikou,
"Ahlhwog Ev TalMa . kal év Bedyiw, tv nepmtioon Gpopé-
vuv  oTpaTwtikiy  fi  vautikGv  EmrdZewv  (requisitions
militaires), ©| dmelnpiwoig, fitig aindBlg dév eive * mponyou-
pévn®, opiletal eite Omé Tob eiprvodikou (juge de paix)
gite Omd Tol mpwrodikeiou (tribunal civil), dvardéywsg Tol
moool THe dmolnmoewg. Al émvafelc d1a Tag dvaykag
Toil atpatel Tig Inpdg § Tig Saldoang, ai orparwsrikal
(tv T yevik]} Tig Aéfewg onpacia) imrafeic, kai od povov
adtal, aAA” al dmrafeig &v yéve,, dmayovral eig tag dardaelg
Tol &dpbpou 17 Tol cuvrdypates, we oboatl * dmarloTpioelg
Hia Snpooiav wthelav’, kablboov danorteholawv * ddalpeotv
ihokmnolag ”, év 1§ tvvoia Tol Spou TolTou év TQ dpbpw 17
Tol cuvTayparog, &nA. THG KupldOTRTOG (M. MWy, fpidviey
KAm) i TG xpioewg kal kapmocews (Y. mhoiwv), Sid
‘énpociav  wétheav’, mpodg EfummpiTiioly  dvaykGv  Tol
ortpartoi Tig Enpdc kal tfig Bahacone. 'Emeidn 6 ai tmrélelg
elve " adaipeoig (Sloktnoiag” KivTOV i dAKIVATWY TTpaypaTwy

* An English translation of this text appears at pp. 34!-
342 post.
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Sia " dnpociav wéthaiav’, katd miv émkparoboav xal iv T 1971
dMhodSami émomiun yvapny, fiv kal fpeig &8iSdokopev Ev Aug. 20
Taig mponyouvpivai; fidny Exdooect Tol dva yelpag Epyou, - — M
bpbig &nedfjvaro Té mpwrodikeiov ‘Afnvdv, did Tov I Par,grolz:)uu‘uu
dpif. 785 kal 800 dmoddocwy altol Tijg 20 kai 21 Aexeppplov,

pt ms Hepe AND OTHERS
1913, &n 8éov va dpilnTar i drmolnpiwoig * Sia Tijg SikaoTikiig v

480l *, kal obyl &1d *Diownmikdv Sikaompiwy *, weg Hptoe, REPUBLIC
mpokeipivoy mepl vauTik@v Emrafewy, mapd 1é HpBpov |7 (CounciL OF
Tol ouvrayparog, & APOB” véyog Tol 1913, dv ddv idfippooev MINISTERS
dvriouvraypatikdy &via, T& mpuwrodikeiov, &moppipav THy AND ANOTHER)
nepl dvappodiémrog Tod Sikaomplou Evetaciv Toi fvayo-

pévou dnpociou.»

On the other hand, Prof. Kyriacopoulos thus described
the same position on the same topic in his textbook op.
cit. at pp. 394-396, including notes 10 and 11 :—

*«2. "Ocgov addapd elg mv vopkiy ¢lov TRV Emrdiewy,
kpatel pdhhov olyyuolg. Merald T@v ouyypadéwv, &yt
povov map’ fplv aAAd kal dMhayol, Oiv EmeredyBn eloém
dpodwvia, ‘H Emirallg, kar’ &houg ufv, ocuvioTi Beopdv
18lag dpooews, TEvov mpdg TOV TijG amalhoTpuiorwg. Efzw-
pfify &mAady fi Snudoiov fdpog fj dvaykaomiky plobwoig
fi yevikorgpov pérpov, TO Omolov tmPdlhoudiv ExTaktol
avaykat Toll kpétoug, [3ia &v kalp® moAépouv. Kai al Tpeig
atrar tkSoyal elpov dmfynow &v 1§ vopohoyia. Kar® &ihoug,
mah, | Emivafig eive tpdaviler peyadnv dvahoylav wpog
v dnmalhotplwov kal 8¢v Swadéper Talmg obowwdde, clre
tlval abréypnpa dmalhorpiwalg, Umaycpivy, Sia  Tolto,
elg Tag Siatafewg ol dpif. 17 Tolf ouvraypartod.

'H Swadwvia div Exel amidog Bewpnmikiy onpaciav, dAN,
kar' &oyxfv. mpaktuclv onoudawdmra. Awdm, &v pév A
¢niragig &v ytver elval dmaddorpiwarg, Umdyerar eig T4g Sia-
taEeig ol apd. 17 map. | vob ocuvr. kai, xar’ dxkohoublav,
8ev ywpet Emitalig Gvew dnpooiag wéehelag kal mponyoupivig
dmolnusoews, oSpilloptvng I TGOV TaKTIKGY dikaompiwy:
avnBérwe &€, tav f Emitalig S&v elval dmalhoTpiwalg, olba-
pig TuyXdvouoiv AvTiouvraypatikd Ta kartd Toév vdpov wepl
tmrafewv  dlowknTikd Sikaothpla, Smwg kaboplfwor v
Sddethopbvny arolnpiwoiv.

Tiv Mow 7ol {nnmjparog émelfmoev & ocuvtaypatikdg
vopoBérmg 1ol 1927 &wd 1ijg mpootikne &v Gpb. 19 map. 3
eldikiig Bratafewe, finig Enérpene mapékkMow amd tig dpyxfic
toi " amapaPidotour Tig iSokmolag’. AN akpiplg 1
npoothjkn Ekeivy Empaprupel méoov, kal kavd Tév guvraypa-
Tixdv vopobérny, ) twitaflg tauTileral, mohhakig, mpdg Tv

* An English translation of this text appears at pp. 342~
344 post,
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dmardotplwoty, ote va mapiovaral dvaykn prriig Ev TR
guvraypan fapécewsg ik T yevikijg dpyfic Tol " dmapa-
piaotou Thg ISiokmaolag’. ‘H mepl fig & Adyog Biudrvalig,
firig d2v mepieixeTo eig Td dpB. 17 Tol ocuvr. 1864/1911, mepi-
ehdbn kal iv 7o loylGovr. °H map. 4 1ol Gp8. 17 dpiler:

Eldikol vopor puBpilouat Ta v Emraiewy Sid g dvaykag
Tov Evémhwy  Suvipewv elg mepinTwory  ToAfpou fi Emi-
orpatefoswg, ifj mpodg Oepameiav dpéoou Kolvwvikijg dvay-
kne, Suvapévng va Béon eig xivduvov Thv Snpociav Tafv
fi Uyelav.

J—Napa mv EMredy dvardyou diardfewg £k Tol mpo-
toyooavrog cuvraypatog, ta dikaotipia mapediyovro, &M
W Enitabig aviTou, tug impahlhouca Omd ° dmhoiv mepio-
plopév ', Eémrpemréy kard 16 clvraypa, 16 émi Tol AkivijTou
Sikaiwpa kupdT™Tog £k Abyw Snpociou oupdépovrog, kal
pf] oTepoiica “Tév kipiov TRV €k Tg kupdTTeg Wwhelethy
elp) v péper povov’, Sév cuvioTd dmakhotpiwowy olite, ¢mo-
pévwg, avriketalr eig 4pB. 17 Tob oguvr. ‘ARN 1 dmitadig
Inayopevopév £k Adywv EEaipenikiiv Snpooiag fj xowvwvikiig
avayrng, Sikawohoyeirar pévov Ex Toll mpoowpivol alTiig
xapakTijpog* 816 kal dév Syvarar va Siampijral mépav edAdyou
xpovou, mepi ol dmodaiverar 16 Sikaomipiov, Kpivov katd
Tag £kdoToTe CGuVTpeyoloag mepioTdoelg kal £v cuvapTiioel
Tpég v avaykny, fitig dmmydpevae v EmPoMiv Tig Eme-
Tafewg. “H #ml pakpdv ypévov dnAadi Sudpkeia Tig Em-
Tafewg AakwviTou ouwviotd Eppecov mapafiaciv Tiig mepi
mpooTaotag Tig iboxmoiag Hatdfswg ToU guvtaypato.
"Emitagig dkiviitou 8" avayknv olyl pocwpivijv kai EKTaktov
Tig dnpooiag Imnpeciag akAa pévipov, duvapévny, &ia TodTo,
va BepameuBi S1d pétpou povipou yapaktijpog, wg elvar
| amaMhoTpiwoig, 8év elval ouvraypanik@g EmTeTpappévn,
£¢’ Boov Siapket mépav edhdyou ypdvou. Kar® dxohrouBlav,
Snpoupyeitat &1d mv dwoiknowv dmoypéwoig, dnwg mpopil
gig Mv Gpowv Tig EmTatewc.

Té Bewpnrikdv TolTo Emiteuypa Tfig vopohroyiag, guvioTiv
Aoyikijv kal avapdofnmitrwg op8lv éppnveiav TGV Beopdv
Tijg amaAhoTpicewg kal Emrafewg, Séov va yivy dmodektdv
kal oo 7o loyliov glvraypa wg mwpds Tiv Edappoyhv TGOV
Slar@fewv TV map, | kai 4 1ol dp8. 17. Awdm, diddopog
Ekdoyn g Tpdg Tiv Evvolav Tol Beopol Thg EmTtd¥ewg,
8a wdrfyel eig 16 dromov oupmépacpa, 811 & CuvTaypaTikdG
vopolémng 814 Thg wap. 4 améPAeev eig v kartadoricuowy
g &1 i map. | Siacdahicbeiong apxiig Tol *dnmapafidortou
Tilg Btokmoiag ".»

- Regarding the distinction between a permanent and a
temporary requisition, provided by Law 4442/1929, see
Kyriacopoulos op. cit. at pp. 393-394, and under note 1
of the latter page.
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As I have said earlier in this judgment, irrespective of
the reasons given before me regarding the delay (admit-
tedly a long delay) between the order of acquisition and the
order of requisition, I am convinced that the latter order
was made and is purported to serve a case of urgency, in
view of the magnitude of the project, which no doubt would
serve the economic goals of the industry of tourism to the
benefit of this country as a whole. In view, however, of
the difference of our own law regarding the question of
requisition, I am of the opinion that the dispute in Greece
regarding the payment of compensation and whether it
ought to be made before the taking of the possession of the
property, is of no practical importance in Cyprus. I feel,
therefore, that in order to decide the third proposition of
counsel I must do so in the light of our own law of requisition.

Having had the occasion to go through the various sec-
tions of our law, I have reached the view that the construc-
tion of buildings on the requisitioned land of the applicants
does not in any way conflict, nor is it incompatible with
the notion of acquisition, because it is not intended to be
of a permanent nature, but only of a limited period in order
to serve the needs of the requisitioning authority for such
period which is specified in the order of requisition and,
in any event, not exceeding a period of three years. That
this view is correct and that the requisition order will not
frustrate the rights of the applicants under Article 23.4
of the Constitution I find support from the decision of the
Supreme Constitutional Court in the case of Evridiki Aspri
and The Republic, 4 R.5.C.C. 57, in which case it was stated
that the mere fact that the purpose for which the compulsory
acquisition has been decided upon is being pursued pro
tempore by means of requisition upon payment of com-
pensation, cannot reasonably be said to frustrate the said
rights of applicant under sub-paragraph (¢) of paragraph 4,
because the ownership continues to vest in the applicant
in the meantime. Cp. Manolis Panteli Pavlou and Another
(reported in this Part at p. 120 ante ; see also Vassiliades
v. The Republic (1966) 3 C.L.R. 708, and Symplyroma
Nomologias, (1935-1952) of Zacharopoulou, vol. 1 at p.
367 paragraph 136. In any event, the net result in these
cases is that the acquiring authority have not exhibited
an urgency to determine the just and equitable amount of
compensation payable to the applicants with regard to the
acquisition of their lands before taking possession under
the Requisition of Property Law, a fact for which I cannot
but express my regret for such a delay to safeguard the
interest of a citizen. Regarding, however, the question of
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compensation, under the provisions of section 8 of Law
21 of 1962 for their requisitioned land, section 11 is in
these terms :—

“If, within three months of the date on which any
compensation for requisition has accrued due, no
agreement as in section 10 has been reached, or if,
notwithstanding that the said period of three months
has not elapsed, no such agreement can in the cir-
cumstances be foreseen, the requisitioning authority
or any person interested may apply to the Court for
the determination of such compensation.”

For the reasons I have endeavoured to explain at length,
I have reached the conclusior: that the third proposition
of counsel is not right, and in view of all the material before
me, I am of the opinion that the order of requisition made
by the requisitioning authority is neither contrary to any
of the provisions of the Constitution or of any law, nor
was it made in excess or in abuse of powers vested in such
organ. In view, however, of the nature of these cases,
particularly regarding the delay of the acquiring authority,
I would not make an order as to costs against the applicants.

Applications dismissed.
No order as to costs.

TRANSLATION

This is an English translation of the Greek text appearing
at pp. 332-333 ante, as prepared by the Registry.

2. Certain immovable private properties have been
acquired by virtue of Administrative Act No. 202/1969
for the tourist development of ‘ Golden Sands’
near Famagusta. As the owners of the said immov-
able properties have not accepted the compensation
which has been offered to them by the Lands Office
and as the formalities for the registration of the
lands in the name of the Government would, accord-
ing to existing legislation, take considerable time
to be completed it is considered necessary for an
order of requisition to be made under s. 4 of the
Requisition of Property Law No. 21 of 1962, in
order to enable the Republic to interfere with these
lands at the earliest so as to achieve the purpose
of the acquisition. It should be noted that by
virtue of the relevant agreemient the contractors

340



who have undertaken the erection of the project 1971

are bound to commence work with effect from the Aug. 20
1st March, 1971.” oot M.
PAPADOPOULLOU
AND OTHERS
TRANSLATION v.

. . . . REPUBLIC
This is an English translation of the Greek text appearing  (CounciL or
at pp. 336-337 ante, as prepared by the Registry. MINISTERS

AND ANQTHER)

“ Requisitions of property constitute acquisition
for a public benefit purpose ; consequently the
provistions of Article 17 of the Constitution, parti-
cularly those relating to the assessment of com-
pensation by the Court and the payment in advance
of compensation, apply to these as well. Nor is
it true that the application of these provisions is
practically impossible in the case of requisitions ;
because this Article 17 of the Constitution provides
that “in a case of an urgent nature compensation
may even provisionally be assessed by the Court’
by a Judicial Authority, e.g. by the President of
the Court of First Instance or by a Justice of the
Peace. Otherwise in France, for example, and in
Belgium, in the case of certain military or naval
requisitions (‘ requisitions militaires ’), the compensa-
tion, which in reality is not an ‘advance compen-
sation ', is either assessed by a Justice of the Peace
(juge de paix) or by the Court of First Instance (iri-
bunal civil) in accordance with the amount of the
Compensation. Requisitions for the needs of the
Land or Sea Army, the military (within the gencral
meaning of the word) requisitions, and not only
these, but requisitions in general, come within
the provisions of Article 17 of the Constitution as
being ‘ acquisitions for a public benefit purpose’;
because they amount to ‘ deprivation of property’,
within the meaning of this term as appears in Article
17 of the Constitution, that is to say, of the own-
ership (e.g. horses, mules etc.) or the use and enjoy-
ment (e.g. ships) for ‘a public benefit’, in order to
serve the needs of the Land and Sea Army. And
because requisitions amount to ‘ deprivation of pro-
perty ' in movable or immovable chattels for a * public
benefit ’, according to the current opinion accepted
in the jurisprudence in other countries, which theory
we had been expounding in the already published
editions of this text book, a Court of Athens of
First Instance rightly decided in its judgments
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Nos. 785 and 800 dated the 201h and 21st December,
1913, that the Compensation ought to be assessed
by a ‘Civil Court’, and not by ‘Administrative
Tribunals ’, as was provided, in the case of naval
requisitions, and contrary to Article 17 of the Con-
stitution, by a Law of 1913, which was not applied,
as being unconstitutional, by the Court of First
Instance which overruled the objection of the defen-
dant public authority regarding the competence of
the Court.”

TRANSLATION

This is an English translation of the Greek text appearing
at pp. 337-338 ante, as prepared by the Registry.

* 2. Regarding the legal nature of the requisitions
it does rather exist a confusion. Text book writers
were not of unanimous opinion, not only in this
country, but elsewhere. The question of requisi-
tion according to other writers constitutes an in-
stitution of its own nature unconnected with the
acquisition, It was, 1n other words, considered
by them a public burden or compulsory lease or a
measure of a general nature, which 1s imposed by
urgent needs of the state, particularly at war times.
All these three theories have been echoed in case-
law. According to other text book writers again,
requisition cither presents a great similarity with
acquisition and does not materially differ therefrom,
or it is entirely in substance an acquisition, falling,
thus, within the provisions of Article 17 of the Con-
stitution.

The disagreement is not simply of a theoretical
meaning, but it is particularly of a practical import-
ance. Because, if requisition is generally considered
as an acquisition, it falls within the provisions of
Article 17 paragraph 1 of the Constitution, and,
consequently an acquisition is not justified in the
absence of a public benefit and advance payment
of compensation, assessed by the ordinary Courts ;
on the contrary, however, if requisition does not
amount to acquisition, the Administrative Courts,
set up under the Requisition Law, to assess the
Compensation, should by no means be considered
as being unconstitutional.
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The constitutional legislator of 1927 sought to
solve the problem by the addition of a special pro-
vision to Article 19 permitting a deviation from the
principle of ‘inviolability of property’. But it
is significant that this addition confirms how, accord-
ing also to the constitutional legislator, requisition is
in many respects identical with acquisition, so that
an express provision exempting from the general
principle of the * inviolability of property > was deem-
ed necessary to be inserted in the Constitution. The
said provision which was not included in Article 17
of the 1864/1911 Constitution was included in the
present Constitution. Paragraph 4 of Article 17
of the Constitution provides ‘ Special Laws govern
matters relating to requisitions for the needs of the
armed forces in case of war or mobilisation, or for
the remedy of a social need of an urgent nature,
which would endanger public order or health’.

3. In spite of the lack of a similar provision in
the pre-existing Constitution Courts accepted that
the requisition of immovable property by imposing
under a ‘simple restriction’, allowed by the Con-
stitution, the right of ownership to the immovable
property on grounds of public interest, and thus
not depriving ‘ the owner from the benefits of own-
ership except in part only’ does not constitute an
acquisition, nor does it, therefore, contravene Article
17 of the Constitution. But a requisition dictated by
exceptional grounds of public or social necessity,
is justified only by virtue of its temporary nature ;
and it should not thus be kept in force beyond a
reasonable time, which is determined by the Court,
judging according to the circumstances prevailing
from time to time and by taking into consideration
the needs which dictated the requisition. ln other
words the long duration of the requisition of im-
movable property constitutes an indirect contraven-
tion of the Constitutional provision concerning
the protection of the right to property. Requisi-
tion of immovable property for the needs of the
public service which are not temporary and extra-
ordinary, but permanent, being thus capable of
being remedied by means of a permanent nature,
such as the acquisition, is not constitutionally per-
mitted, so long as it lasts beyond a reasonable time.
Consequently it creates an obligation on the admi-
nistration to abandon the requisition.
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This theoretical achievement of case law which
commends a reasonable and no doubt a correct
interpretation of the rules relating to acquisition
and requisition ought to be accepted by the existing
constitution regarding the application of paragraphs
1 and 4 of Article 17. Because a different construc-
tion of the meaning of the law of requisition would
lead to the impertinent conclusion, that the Con-
stitutional Legislator, by paragraph 4, intended
to defraud the principle of  inviolability of property’
which was safeguarded by paragraph 1.”
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