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1ACOVOS IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
DEMETRIADES
AND OTHERS

v, [ACOVOS DEMETRIADES AND OTHERS,
REPUBLIC Applicants,
(CounciL and

OF MINISTERS
AND ANOTHER) THE REPUBLIC OF CYPRUS, THROUGH

I. THE COUNCIL OF MINISTERS,

2. THE MINISTER OF FINANCE,
Respondents.

(Case No. 112/69).

Public Officers—-Pensions—Public officers retired under the Com-
pensation (Entitled Officers) Law, 1962 (Law No. 52 of 1962)
and under section 6(f) of the Pensians Law, Cap. 311—Emplayed
by the Greek Communal Chamber and subsequently by the
Republic under the provisions of the Competence of the Greek
Communal Chamber (Transfer of Exercise) and Ministry of
Education Law, 1965 (Law No. 12 of 1965)-—--And receiving
pensions in addition to their salaries—Not entitled to increases
of pension granted under the Increase of Pensions Law, 1968
(Law No. 128 of 1968)—Proviso 1o section 3(1)c) of said
Law applicable—Not contrary to Article 28.1 and 2 of the
Constitution.

Increase of Pensions Law 1968 (Law No. 128 of 1968)—Proviso
ro section 3(1)(c)—Nor contrary to Article 28.1 and 2 of the
Constitution,

Pensions—-See supra.

Constitutionality of legislation—Principle of equality—'* Equal before
the law”™ and * Discrimination™ in paragraphs 1 and 2 of Article
28 of the Constitution—Meaning and effect—Said terms do
not convey the notion of exact arithnetical equality but safe-
guard only against arbitrary differentiations—They do not
exclude reasonable distinctions which have to be made in view
of the intrinsic nature of things— Principles laid down in Mikrom-
matis aird The Republic, 2 R.S.C.C. 125, at p. 131, applied.

Constitutionality  of legislation—Judicial  control  of—Principles
applicable in considering constitutionality of statures—Principles
faid down in the casz Board for Registration of Archifects
ete. v. Kyriakides (1966) 3 C.L.R. 640, ar p. 654, applied.
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Equality—Principle of equality before the law— Discrimination—-
Principle against—Meaning .and effect of those principles—
Article 28.1 and 2 of the Constitution—See also supra.

Words and Phrases—'‘ Equal before the law  and ** discrimination™
in Article 28.1 and 2 of the Constitution.

Cases referred to ;
Varnava v. The Republic (1968) 3 C.L.R. 566, at pp. 575-576 ;
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" Board for Registration of Architects etc: v.- Kyriakides-(1966)—-. . _ _ __

3 C.L.R 640 ar p. 654, applied ;

Pollock v. Farmers Loan and Trust Co. U.S. 39 Law. Ed.
601, at p. 635 ;

Mikrommaris and The Republic, 2 R.S.C.C. 125, at p. 131.

The facts sufficiently appear in the Judgment of the Court
dismissing this recourse challenging the validity of the refusal
of the respondents to grant to the applicant increased pension

Recourse,

Recourse against the omission of the respondents to
grant to applicants increased pension retrospectively with
effect from 1st January, 1968, and against a decision re-
fusing to pay to applicants increased pension for the months
of January, February and March, 1969.

A. Triantafyllides, for the applicant.

L. Loucaides, Senior Counsel of the Republic, for the
respondents
Cur. adv. vult.

The following judgment was delivered by :

Hapjianastassiou, J.: In these proceedings, under
Article 146 of the Constitution, the applicants claim the
following relief :

(a) A declaration that the omission of the respondents
to pay to the applicants increased pension retrospectively
since the Ist January, 1968, ought not to have been made,
and whatever has been omitted should have been per-
formed ;

() a declaration that the decision of the respondents
not to pay to the applicants increased pension for the
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months of January, February and Macch, 1969, as in the
case of other public servants andfor their decision not to
increase the pension payable to applicants is null and void
and of no effect whatsoever ; and

(¢) a declaration that the decision of the respondents
contained in a letter dated 7th April, 1969, to apply the
provisions of Law 128/68 andfor not to grant increased
pension to applicants in respect of their pension is null
and void and of no effect whatsoever.

All the applicants, before the date of the coming into
operation of the Constitution, held an office in the public
service under the Government of Cyprus, and on the 16th
August, 1960, by the operation of the Constitution, the
office held by applicant No. 1 came within the competence
of the Greek Communal Chamber. This applicant chose
not to serve under the Greek Communal Chamber, and
under the Compensation (Entitled Officers) Law, 1962,
(Law No. 52/62), he opted to retire and to receive pension
on abolition of office terms. Under the provisions of
this Law, which was enacted to make provision for the
payment of compensation to certain public officers, * en-
titled pensionable officer ” means an officer who on the
15th day of August, 1960, held in a substantive capacity
a pensionable post or office in the public service under
the Government of the Colony of Cyprus, and whose post
or office has, by operation of the Constitution, come within
the competence of 2 communal chamber and who, not
having waived the rights conferred upon him by paragraph
3 of Article 192 of the Constitution, has not been appointed
in the public service of the Republic. Section 3 of the
law is in these terms :(—

* Notwithstanding anything in the Pensions Law
or in the Provident Fund Law contained, an entitled
officer shall be deemed to have retired on the fifteenth
day of August, 1960, or, in case he was eligible for
any leave of absence on that date, on the date of the
expiration of such leave :

Provided that an entitled officer who, before the
date of the promulgation of this law by its publication
in the Official Gazette of the Republic, has been re-
appointed to the public service of the Republic shall
not be deemed to have retired and the perod which
elapsed from the sixteenth day of August, 1969, in-
clusive, to the date immediately preceding the date
of his re-appointment to the public service of the
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chﬁblic, shall be deemed to have been a period of
leave without pay granted on grounds of public policy.”

Then Section 4 (1) deals with benefits upon retirement
and reads as follows :—

“Upon cetitement as in section 3 provided, an en-
titled pensionable officer shall be eligible to receive,
at his option exercised in the form set out in the First
Schedule, which shall be sent to the Minister within
_a period of three months of the date of the coming
into operation of “this—Law,-either—--— - .— _

(@) pension on abolition of post or office terms ; or

(6) compensation in the form of a gratuity equal
to the amount of the annual pension for which
he would be eligible on the fifteenth day of
August, 1960, under the Pensions Law as mo-
dified by this Law, multiplied by the factor
set out in the Second Schedule to this Law
which is appropriate to his age in completed
years of the fifteenth day of August, 1960.”

Because -this applicant was over the age of 50, he was
paid only the pension he had earned, as he was not entitled
to any additional pension under Regulation 26 of the Pen-
sions Law, Cap. 311.

The remaining applicants whose office did not come
within the competence of the Greek Communal Chamber,
elected to serve under it, because the Greek Communal
Chamber asked the Government of the Republic to ter-
minate their services, as the Chamber needed the services
of those applicants. The Government agreed to terminate
their employment in the public interest, (viz., to be em-
ployed by the Greek Communal Chamber), under section
6 (f) of the Pensions Law, Cap. 311. These officers were
paid the pension they had earned until the time of such
determination of their employment. I should have added,
however, that had it not been for the Government agreeing
to retire them under section 6(f) of the Pensions Law,
Cap. 311, the applicants would not have been entitled
to any retirement benefits.

All the applicants having agreed to be employed and
to serve under the Greek Communal Chamber, they con-
tinued receiving the same salaries as before, and in addition
they used to receive their annual pensions. On the aboli-
tion of the Greek Communal Chamber by Law 12/65,
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the applicants were given the opportunity to return the
pension they had received from 1960 to 1965 so that their
service prior to 1960 might be considered together with
their subsequent service for pension purposes. Section
16 (1) of Law 12/65 reads :—

‘“ Subject to the provisions of sub-sections (4) and
(5), any person who, immediately before the date
of the coming into operation of thizs Law, was in the
service of the Chamber as a member of the staff of
its offices shall be transfeired, as from that date, to
the service of the Republic and be thereafter posted
by the appropriate authority of the Republic therein,
if practically possible, to a post the functions of which
are comparable to the functions of the post held in
the service of the Republic.

(3) The service of any such person with the Republic
shall be deemed to be an uninterrupted continuation
of his service with the Chamber :

Provided that any public servant having elected
to serve with the Chamber and having thereupon
received any retirement allowance, pension, gratuity
or other similar benefit (hereinafter referred to as
‘the retirement benefit’) in respect of any period
of service before such election may, within one month
of the date of his posting under sub-section (1), elect
either to return the retirement benefit received, where-
upon his whole service from the beginning shall count
as period of service for the purposes of retirement
benefits, or not to return such retirement benefit,
whereupon his period of service shall be reckoned
for such purposes as having begun on the date of his
assumption of duty with the Chamber.”

It appears that the applicants did not elect to return
the retirement benefit received by them, and preferred
that their period of service should be reckoned as having
begun on the date of their assumption of duty with the
Chamber because as the respondent claims in paragraph 4
of the opposition, ‘it was much more beneficial to them
to continue to draw their pension in addition to their salaries
rather than to ieturn it, and be eligible to draw a higher
pension on retirement at the age of 55 (now 60).” In
fact, they continued serving without any complaint, until
the promulgation of the Increase of Pensions Law (Law
128 of 1968). The increases in pensions granted by Law
128 of 1968, were given in accordance with para. 5 of the
opposition of the respondent—*‘ because the increase of
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the pensionable emoluments of serving public officers
by 7 1/29, of salaries from .the 1st April, 1967, and of the
general increase of the saldries of serving officers by 189%,
as from the 1st January, 1968. Both these increases in
the pensionable emoluments of officers benefited the appli-
cants also and will also increase their pensions in respect
of their service after 1960 ”.

Because the applicants were specifically. exempted from
the Increase of Pensions Law (No. 128 of 1960) whereby

777 7T increases -were -granted- to all—public_ officers, they wrote

a letter through their counsel dated March 10, 1969, to
the Minister of Finance complaining that under the pro-
visions of Law 128/68 they were afforded a discriminatory
treatment, since their own pensions were not increased,
as was the case of the other pensionable officers ; and called
upon the Minister to pay to them retrospectively the rele-
vant increases in pension as from January 1, 1968. See
exhibit 1.

On April 7, 1969, the Minister in reply in exfubit 2, said
that as he considered the provisions of Law 128/68 as
binding on him and his Ministry, he could not ignore the
provisions of the law. On April 15, 1969, the applicants,
feeling aggrieved because of the refusal of the Minister
to order the increase of their pensions, filed the present
application which was based on this ground of law : * That
the decisions andjor omission complained of discriminate
against applicants in that whereas the pensions of other
public servants have by Law 128/68 been retrospectively
increased since 1.1.68, no such increase was granted to
applicants, It is submitted that the differentiation com-
plained of is not a reasonable one but, on the contrary,
it is arbitrary and unjustified, so that discrimination results,
contrary to Article 28 of the Constitution ”.

On May 26, 1969, pursuant to an order of the Court
dated May 10, 1969, particulars regarding other public
officers mentioned were filed and are in these terms :—

“ Law 128/68 grants increased pension to all public
servants since 1.1.68, the only exception of the law
being the classes of public servants to which appli-
cants belong, i.e. those officers who were retired on
the basis of Law 52/62 and those officers whose ser-
vices were terminated on the basis of section 6 (f) of
Cap. 311. With the exception of the above two classes
of public servants, they are entitled to increased pension
retrospectively since 1.1.68.”
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On August 22, 1969, the opposition was filed, based
on the ground of law “ that the non-payment of the in-
creased pension claimed by applicants was the result of a
proper application of the proviso to section 3 (1) of Law
128/68, the provisions of which are not in any way con-
trary to Article 28 of the Constitution. The differentiation
between applicants and those public officers who received
the increased pension in question was proper and JUStlﬁed
in view of the facts set out in this opposition ™

On December 2, 1969, counsel for the applicants has
contended :

(@) that the proviso to section 3 (1)(c) of Law 128/68
is unconstitutional because the applicants were unreason-
ably excluded from the increase of their pensions, as the
respondent believed that the applicants’ financial position
would be better than the other officers who remained serving
under the Republic ;

(b) that the respondents misdirected themselves with
regard to the law, because the only criterion which they
ought to have taken into consideration was the reason
for which the increases and salaries and pensions were
given, viz. because of the loss of the purchase power of
money and the increase of the high cost of living ;

(c) that the differentiation afforded to the applicants
by the respondents is unreasonable, arbitrary, and con-
travenes Article 28 of the Constitution.

Counsel for the respondent, on the contrary, has
contended :

(a) that there was no omission on the part of the res-
pondents, because they had no duty under the proviso
to Law 128/68 to discharge. He relies on the authority
of Varnava v. The Republic (District Officer and Another)
(1968) 3 C.L.R. 566, at pp. 575-576 ;

(b) that the said proviso to Law 128/68 is not unconsti-
tutional, because the decision complained of does not
amount to a discrimination, but only a reasonable diffe-
rentiation. Moreover, counsel argued that it is clear that
the applicants were not in a worse position than their col-
leagues, but in reality, in the light of the evidence before
the Court, they were much better off ;

(c) that the purpose of the increases was to cover the
increase in the cost of living and the devaluation of the
pound, and these two aims have been covered in the case

224



of the applcants, because when this increase was given, 1971
the applicants were in the civil service, so they received June 29

at least 189% increase of their salaries ; Iacovos
(d) that the applicants are wrongly complaining that I:I':::Eg::‘;f'ss
they did not receive on top of the 18% of their salaries .
61/2% on the pension they were receiving, because had REPUBLIC
they received the increase on their pension, then they (CounciL
would have been receiving a dual benefit ; OF MINISTERS
AND ANOTHER}

(e) the increase in the pension was given by the Govern-
ment to the old pensioneis so-that-they would-bring them_.  _
in line with the civil servants who were then working ;

(f) that the applicants are claiming the increase with
regard to their benefits as pensioners, which is contrary
to the purposes of Law 128/68 ;

(g) that under the provisions of Law 128/68 the apph-
cants when they finally retire at the age of 60, would receive
additional benefits.

Before dealing with the submissions of both counsel,
I consider it constructive to quote in Greek section 3 (1) (¢)
and the proviso to Law 128/68 :—

«Avedapritwg 1OV Statdiewv oloudfitote TGv &v 1@ NMivakt
dvagepopivey Népuv fi oloubfimore &répou Népou kal -
poupévv TGV SratdEewv Tol Edadiov (2)—
(a)
(8)
(y) €ig mephmwow KaB fiv olocbimcTe oguvraficiyog
apurmpémoe kai Sikaoidtar peralld Tig ing "Ampikiou,
1967 wai Tiig 31ng AekepPpiov 1967, dudotépuv Towv
fpepopnviov  mepthapfavopiviy, €ig Efadikeubeioay
clvrafiv UmaiAfjrou, 1y Tolabm £Eeidixeubeioa olvradig
adtdverar and Tijg Ing ‘lavouvapiou, 1968, $1& nogod
igou mpdg Sekarpia fmi voig ikatdv TiG Towdmg
tfebikeubeiong ouvratews, &v mdoy &¢ mepimTioel
814 moool olyi pikpoTépou TRV Teooapaxovia Kai
6kT1w Mpdv kat Evog .
Notital éT1 eig mepinTwav guvrafialyou—
(1) o6 omolog adurmpémoe Suvaper TOv Swardlewv TV
nepi "Anolnmboswe Alkatolywy “Ymalfhwy Nopwy
Tol 1962,
{11} Tol émoiou ai Ummpecial Ereppatiofinoav duvaper Tol
dpbpou 6 (oT) Tod mept Zuvraiewv Nopou, kai 6 dnoleg
pe1d talita Omepirnoev dvev Swakomiig elg Béow fimig
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elvar ouvrdfipog Suvdper oloudfmote vépou al g
dvw albEfoeg 84 dpylowo: va kataBailwvrar elg alTov
and Tfic fApepopnviag Tig Tehikiic adumpericews
Tou, fj & g Ing "lavouapiou 1968, tdv 1 fjpepopnvia
atity elvar perayevearépa .

Noeitar mepairépw 81 al wg dvw adffoelg, opol
pETa Toi guvbhou TGV guvrdiewy oloudfinoTe TololTou
ouvrallclyou Borig dummpémmoe TeMxbg petd TV
3lnv Maprlou, 1967, &tv B4 dmepfaivwol 7é clvohov
Tij¢ ouvrdgewg elg v démoiav olreg 8a Edikaloiito
tav elyxe ouvveyloer va dmmperti) péyxpr Tig TeAkig

’ dpumpetoesg Tou Kkal 1| olvrafic Tou elysv Omo-
hoyioBi) &mt Toli ouvblou Tijg .Ummpeciag Tou kal éml
T8 Phoer Tod pobol Tév dmolov EAdpfave katd TV
fpépav Tig Tehikiig ddummpeThoelog Tou.»

1 shall now proceed to deal first with the first relief
claimed by the applicants, and I would state that I
find myself in agreement with counsel for the respondent
that in the light of the provisions of Law 128/68, there
can be no question of an omission on the part of the res-
pondent, because the administration had no duty to dis-
charge under the law. Of course, the question whether
or not the proviso to section 3 (1) of Law 128/68 is or is
not unconstitutional, is another matter. In fairness,
however, to counsel for the applicants, I would make it
clear that he did not pursue the point of omission in his
argument, and I take it, therefore, that he has abandoned
the question of omission. 1 would, therefore, dismiss
this ground of relief.

The question which is posed is whether section 3 (1) (f)
of Law 128/68, particularly its proviso, is unconstitutional
as offending against the provisions of Article 28 of the
Constitution, because the applicants are specifically
excluded from the increase of their pension.

I would, before answering this question, express the
view that retited officers are in a different position from
serving officers. Their pensions were gianted under the
Pensions Law, Cap. 311 (as amended) and were computed
in accordance with the provision in force at the actual date
of their retirement. It seems to me, therefoie, that they
are not entitled as of right, to participate in increases of
pay which serving officers may secure after their retire-
ment. I suppose the philosophy behind this is that the
pensioners are placed by the Government in the same
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position as other persons who have to live on their own
income. However, the Government apparently realising
that they have some obligation to those persons who have
spent a big part of their lives serving their country, tried
occasionally to alleviate the hardship which the pensioners
suffer as a result of rises in the cost of living after their
retirement. It has been stressed befoie that additions
to pensions strengthen the confidence also of serving offi-
ceis who can rely on sympathetic treatment by the Go-
vernment the day after their own retirement. It is clear,

therefore,” that the justification to additions ~to- pensions--

of the pensioners is to provide some compensation due
to the hardship caused by a substantial increase in the
cost of living after their retirement.

We have it that by Law 13/61, all the cost of living al-
lowances payable to pensioners up to March, 1961, were
consolidated with pensions, except the allowances of 109
granted from January 1, 1959. When salaries were re-
vised as from January 1, 1968, by about 189%, an increase
of 13% was also granted to peusioners, plus the 109, al-
lowance, plus the 6.59%, increase, and all these incieases
wete consolidated with pensions by Law No. 128/68.

It is to be observed that by the provisions of this law,
as the respondents claim in their opposition, the appli-
cants will also benefit, and their pensions will increase
in respect of their service after the year 1960, because they
continued serving with the Greek Communal Chamber.

The position in Greece with regard to a public servant
who had retired from service and who has been employed
in the public service, is that he is not entitled to receive
his salary and his pension. See the well-known textbook
of Kpyriakopoullos, 1962, on Greek Administrative Law,
4th edn., Veol. * C’, at p. 261 (note 42} ; also Dendias on
Admimstrative Law, 4th edn., at p. 295 (note 5).

As 1 have said earlier, the main argument for the appli-
cants was that the proviso to s. 3 (1){(¢) of Law 128/68,
is repugnant to or inconsistent with the provisions of
Article 28 of the Constitution, which provides that : 1.
All persons are equal before the law, the administration
and justice and are entitled to equal protection thereof
and treatment thereby. 2. Every person shall enjoy all
the rights and liberties provided for in this Constitution
without any direct or indirect discrimination against the
person on the ground of his community, race, religion,
language, sex, political or other convictions, national or
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social descent, birth, colour, wealth, social class, or on
any ground whatsoever, unless there is express provision
to the contrary in this Constitution .

In considering the question of constitutionality of a
statute, 1 have to be guided by certain well-established
principles, governing the exercise of judicial control of
legislative enactments. In doing so, in this judgment,
I have adopted and followed the principles applicable by
American Courts, and which were clearly and lucidly ex-
pounded on appeal by Josephides, J. in the case of Board
for Registration of Architects etc. v. Kyriakides (1966) 3
C.L.R. 640 at p. 654, that ““ A rule of precautionary nature
is that no act of legislation will be declared void except
in a very clear case, or unless the act is unconstitutional
beyond all reasonable doubt (Calder v. Buil, 3 Dall. 386,
399 (1798) ). Sometimes, this rule is expressed in an-
other way in the formula that an act of Congress or a State
Legislature is presumed to be constitutional until proved
otherwise, ‘beyond all reasonable doubt’: see Ogden v.
Saunders, 12 Wheat 212 (1827) ; and other cases ending
with Federation of Labor v. McAdory, 325 U.S. 450 (1945) ;
see also The Attorney-General v. Ibrahim, 1964 C.L.R. 195",

With these principles in view, I now turn to consider
and to answer the question posed by me earlier, viz., whether
the proviso to s. 3 (1)(¢) of the law offends against the pro-
visions of Article 28.1 and 2 of the Constitution.

It is a well-known principle that in cases involving
statutes, portions of which are valid and other portions
invalid, the Court will separate the valid from the invalid,
and throw out only the latter, unless such portions are
inextricably connected. See Pollock v. Farmers Loan &
Trust Co., 39 Law. Ed. U.S. 601 at p. 635.

In Argyris Mikrommatis and The Republic of Cyprus
(1961) 2 R.S.C.C. 125, Article 28.1 and 2 was judicially
interpreted by the Supreme Constitutional Court of Cy-
prus, and Forsthoff P. had this to say at p. 131 :—

“In the opinion of the Court the term ‘equel before
the law ’ in paragraph 1 of Article 28 does not convey
the notion of exact arithmetical equahty but it safe-
guards only against arbitrary differentiations and does
not txclude reasonable distinctions which have to
be made in view of the intrinsic nature of things.
Likewise, the term ‘discrimination’ in paragraph 2
of Article 28 does not exclude reasonable distinctions
as aforesaid.”
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Having considered carefully the arguments of both
counsel, and in the light of the evidence adduced on behalf
of the respondents, I have reached the view that the appli-
cants have failed to satisfy me beyond reasonable doubt
that the proviso to s. 3(1)(c) is unconstitutional for the
following reasons :

(a) Because since the abolition of the Greek Communal
Chamber by Law 12/65 the applicants were given the
opportunity to return the pension they had received
- from 1960-1965_so._that their_services prior to 1960 would

be considered together with their subsequent service for

pension purposes in order that they would be placed in
the same position as their colleagues who after indepen-
dence, continued to serve under the Republic ;

(b) because they have not tlected to return the pension
they have received since, in accordance with the evidence
of Mr. Phinikarides, it was much more beneficial to the
applicants to continue to draw their pension, as well as
their salaries ;

(c) that the increases granted under the provisions of
Law 128/68 in the pensionable emoluments of the public
officers, certainly has given benefit to the applicants, and
in due course would also increase their pensions in respect
of their service after the year 1960.

{(d) that if the increases in pensions under the said law
were also applied to the pensions received by the applicants
in respect of their service prior to 1960, the applicants
would have been receiving a more advantageous treatment,
vis-a-vis their colleagues ;

(e) that although the application of the proviso to s.
3 (1) (c) might result in the making of a reasonable distinc-
tion between a class of officers like the applicants and the
other public officers, it did not discriminate against the
applicants, and was not, therefore, unconstitutional ;

(f) that the law does not discriminate against the appli-
cants, but, on the contrary, it provides a reasonable dis-
tinction which had to be made in view of the intrinsic
nature of things, particularly so because the applicants
would have been receiving double benefits if this diffe-
rentiation was not made under the law.

For the reasons I have tried to advance, and in view
of the fact that increases of pensions are granted to retired
officers to alleviate their hardship, and once the applicants
found themselves in this privileged position to be earning
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a pension for their pre-1960 years of service, as well as
receiving a salary in addition to a full pension which they
would be entitled to receive after their retirement, I have
reached the view that the decision of the Minister is not
contrary to any of the provisions of the Constitution or
of any law, or is made in excess or in abuse of powers vested
in such organ. I would, therefore, dismiss the application,
but in view of the fact that this is the first case which came
before the Court, I have decided not to make an order
for costs against the applicants.

Application dismissed.  No
order as to cosis.
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